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CHAPTER      T'M'E      T  I  K  ^  t^  .       • 

OF  Tire  REDRESS  of  PRIVATE  WRONGS 

BY  TH£    MERE.  ACT   OF   THE  PARTIES. 

AT  the  opening  of  thefe  commentaries*  munici- 
pal law  was  in  general  defined  to  be,  ^*  a  rule  o£ 
"  civil  conduft,  prefcribcd  by  the  fupreme  power 
**  in  a  ftate,  commanding  what  is  right,  and 
^^  prohibiting  wliat  is  wrong  ^."  From  hence  therefore  ife 
followed,  that  the  primary  objefts  of  the  law  are  the  efta- 
blifhmeiit  of  rights,  and  the  prohibition  of  wrongs*  And 
this  occafioned";  the  diftribution  of  tliefQ  colleftions  into  two 
general  heads ;  under  the  former  pf  which  we  have  already 
conGdered  the  rights  t}iat  \vere  defined  and  eftablrflied,  and 
under  the  latter  are  now  to  consider  tl;ie  nvrongs  that  are  fdr-^- 
bidden  and  redrefled,  by  the  laws  of  England. 

>  Introd.  §  2.     .  Braa. /.  1.  c. -;, 

b  Satiffiojuftaj  juh€ti'i  hct^fla,  ft  pro.  c  Book  1.  ch,  i^  . 

h'ibens  contraria,      Cic.    ll  PbUi^p,  lt>  "  *  ' 
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In  the  profecution  of  the  firft  of  theft  enquiries,  we  diftiii-* 
guiflicd  rights  into  twb  forts  :  firftj  fuch  as  concern  or  are 
annexed  to  the  perfons  of  men,  and  are  then  cdWtAjura  per* 
fonarum,  or  the  rights  of  perfons  s  which,  together  with  the 
means  of  acquiring  and  lofing  them,  compofcd  the  firft  book 
of  thefe  commentaries :  and,  fecondly,  fuch  as  a  man  may 
acquire  over  external  objeiEis,  or  thiiigs  unconnefted  with 
his  perfon,  which  are  czWtd  jura  rerum^  or  the  rights  ofthingu 
and  thefe,  with  th?  means  of  transferring  -them  from  man  to 
man,  were  the  fubje£l  of  the  fecond  book.  I  am  now  there- 
fore to  proceed  ^o  the  confideration  of  ivrongs ;  which  for  the 
moft  part  convey  tq  us  an  idea  merely  negative,  as  being  no- 
thing elfe  but  a  privation  of  right.  For  which  reafon  it  was 
necefiary,  that,  before  we  entered  at  all  into  the  difcuffioii  of 
wrongs,  we  fliould  entertain  a  clear  and  diftinft  notion  of 
rights :  the  contemplation  ©f  what  is  jus  being  neccflarily 
prior  to  what  may  be  termed  in/uriay  ^  and  the  definition  of 
fas  precedent  to  that  of  nefas.^ 

Wrongs  are  divifible  into  two  forts  or  fpecies ;  private 
'wrongSy  and  public  nurongs*  The  former  are  an  infringement 
or  privation  of  the  private  or  civil  rights  belonging  to  indivi- 
duals, confidered  as  individuals*,  and  are\hereupon  frequently 
termed  civil  injuries  :  the  latter  are  a  breach  and  violation  of 
public  rights  and  duties,  which  afiedi  the  whole  community, 
confidered  as  a  commuijity  j  and  are  diftinguiflied  by  the 
harflier  appellation  of  crimes  and  rmfdemefnors.  To  inveftigate 
the  firft  of  thefe  fpecies  of  wrongs,  with  their  legal  remedies, 
will  be  our  employment  in  the  prefent  book  \  and  the  other 
fpecies  will  be  referved  till  the  next  or  concluding  volume. 

The  more  effeftually  to  accomplifli  the  redrefs  of  private 
injuries,  courts  of  juftice  are  inftituted  in  every  civilized  fo- 
ciety,  in  order  to  proteft  the  weak  from  the  infults  of  the 
ftronger,  by  expounding  and  enforcing  thofe  laws,  by  which 
rights  arc  defined,  and  wrongs  prohibited.  This  remedy  is 
therefore  principally  to  be  foujjht  by  application  to  thefe 

.  courts 
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courts  lof  juftice  j  fhat  is,  by  civil  fuit  or  adion.  For  which 
ireafon  our  chief  employment  in  this  volume  will  be  to  con* 
fider  the  redrefs  of  private  wrongs,  hy  fuit  or  aSIion  in  courts. 
But  as  thQve  are  certain  injuries  of  fuch  a  nature,  that  fomc 
of  them  furnifh  and  others  require  a  more  fpeedy  remedy,  than 
can  be  had  in  the  ordinary  forms  of  juftice,  there  is  allowed 
in  thofe  cafes  an  extrajudicial  or  eccentrical  kind  of  ;remedyj 
of  which  I  fliall  firft  of  all  treaty  before  I  confider  the  feveral 
remedies  by  fuit :  and,  to  that  end,  fhall  diftributc  the  re- 
drefs of  private  wrongs  into  three  feveral  fpecies ;  firft,  that 
which  is  obtained  by  the  mere  aB  of  the  parties  thiemfelves  5 
fecondly,  that  which  is  efFedled  by  the  mere  aEl  and  operation 
of  lanv ;  and,  thirdly,  that  which  arifes  irom  fuit  ox  a^ion 
in  courts,  which  confifts  in  a  conjunftion  of  the  other  two^ 
the  a£t  of  the  parties  co-operating  with  the  aft  of  law. 

And,  firft,  of  that  redrefs  of  private  injuries,  which  is  ob- 
tained by  the  mere  aft  of  the  parties.  This  is  of  two  forts  ; 
firft,  that  which  arifes  from  the  aft  of  the  injured  party  only^ 
and,  fecondly,  that  which  arifes  from  the  joint  a£l  of  all  the 
parties  together  :  both  which  I  ftiall  confider  in  their  order. 

Of  the  firft  fort,  or  that  which  arifes  from  the  fole  adl  of 
the  injured  party,  is, 

I.  The  defence  of  one's  felf,  or  the  mutual  and  reciprocal 
defence  of  fuch  as  ftand  in  the  relations  of  huft)and  and  wife, 
parent  and  child,  mafter  and  fervant.  In  thefe  cafes,  if  the 
party  himfelf^  or  any  of  thefe  his  relations,  be  forcibly  at- 
tacked in  his  perfon  or  property,  it  is  lawful  for  him  tor  repel 
force  by  force(i);  and  the  breach  of  the  peace,  which  hap- 
pens, is  chargeable  upon  him  only  who  began  the  afiray**.  For 

d  2  Roll.  Abr.  546.     I  Hawk.  P.  C  1 31. 


{1)  It  is  faid,  that  the  defence  of  his  fervant  is  not  a  fufficient 
jollification  in  an  aftion  brought  againft  tlie  mafter,  for  he  may 
maintain  an  afiion  for  the  lof«  of  the  fervice  of  his  fervant. 
Salk.  407*  * 
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.  the  law.  In  this  cafe,  refpefts  the  paiEons  jf  the  human  mind  •, 
^  and  (when  external  violence  is  offered  to  a  man  himfelf,  or 
thole  to  whom  he  bears  a  near  connedion)  makes  it  lawful 
in  him  to  do  himfelf  that' immediate  juftice,  to  which  he  is 
r  4  1  prompted  by  nature,  and  which  no  prudential  motives  are " 
ftrong  enough  to  reftrain.  It  confiders,  that  the  future  pro- 
cefs  of  law  is  by  no  means  an  adequate  remedy  for  injuries 
accompanied  with  force  •,  fince  it  is  impofllble  to  fay,  to  vvhat 
wanton  lengths  of  rapine  or  cruelty  outrages  of  this  fort  might 
be  carried,  unlefs  it  were^  permitted  a  man  immediately  to 
•  oppofe  one  violence  with  another.  Self-defence  therefore, 
as  it  is  juftly  called  the  primary  law  of  nature,  fo  it  is  not, 
neither  can  it  be  in  faft,.  taken  away  by  the  law  of  fociety- 
In  the  Englifh  law  particularly  it  is  held  an  excufe  for 
breaches  of  the  pehce,  nay  even  for  homicide  itfclf :  but  care 
muft  be  taken,  that  the  refiftance  docs  not  exceed  the  bounds 
of  mere  defence  and  prevention  •,  for  then  the  defender  would 
himfelf  become  an,  aggreflbr.  , 

IL  Recaption  or  reprifal  is  another  fpecics  of  remedy  by 
the  liiere  ad  of  the  party  injured.  This  happens,  when  any 
^  one  hath  deprived  another  of  his  property  in  g®od^  or  chattels 
•'  perfonal,  or  wrongfully  detains  one's  wife,  child,  or  fer- 
vant:  in  which  cafe  the  owner  of  the  goods,  and  the  huf- 
band,  parent,  or  mafter,  may  lawfully  claim  and  retake  them, 
wherever  he  happens  to  find  them ;  •  fo  it  be  not  in  a  riotous 

•  manner,  or  attended  with  a  breach  of  the  peace  ^  The  rea- 
fon  for  this  is  obuious ;  fince  it  may  frequently  happen  that 
the  owner  may  have  this  only  opportamity  of  doing  himfelf 
juftice  :  his  goods  may  be  afterwards  conveyed  away  or  de- 
ftroyed;  and  his  wife,  children,  or  fervants,  concealed  or 
carried  out  of  his  reach  •,  if  he  had  no  fpcedler  remedy  than 
the  ordinary  procefs  of  law.  If  therefore  he  can  fo  contrive 
it  as  to  gain  pofleffion  of  his  property  again,  witliout  force  or 

V  terror,  the  law  favours  and  will  juRify  his  proceeding.  '  But, 
as  the  public  peacQ  is  a  fuperior  confideration  to  any  one 
man's  private  property  ;  and  asj  if  individuals  were  once  al^ 

es^lnft.  i-,4-    Hal.  Anal. '§  46, 

8  lowed 
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lowed  to  ufe  private  fopce  as  a  remedy  for  private  Injuries,  all 
fecial  juftice  muft  ceafe,  the  ftrong  would  give  law  to  the 
weak,  and  every  man  would  revert  to  a  ftate  of  nature ;  for 
theff  reafons  it  is  provided,  that  this  natural  right  of  recap- 
tion (hall  never  be  exerted,  where  fuch  exertion  muft  occafion  [  5  ]' 
ftrife  and  bodily  contention,  or  endanger  the  peace  of  fociety. 
If,  for  inftance,  my  horfe  is  taken  away,  and  I  iSnd  him  in  , 

a  common,  a  fair,  or  public  inn,  I  may  lawfully  feife'him 
to  my  own  ufe :  but  I  cannot  juflify  breaking,  open  a  private 
ftable,  or  entering  on  the  grounds  of  a  third  perfon,  to  take 
him,  except  he  be  felonioufly  ftplen  ^  -,  but  muft  haire  recourfc 
to  an  aftion  at  law. 

III,  As  recaption  is  a  remedy  given  to  the  party  himfelf,. 
for  an  Injury  to  his  perfonal  property,  fo,  thirdly,  a  remedy  of 
the  fame  kind  for  injuries  to  r^^/ property,  is  by  entry  on  lands 
and  tenements,  when  another  perfon  without  any  right  has 
taken  pofi'eflion  thereof.  This  depends  in  fome  meafure  on 
fike  reafons  with  the  former ;  and,  like  that  too,  muft  be  / 
peaceable  and  without  force.     There  is  fome  nicety  required 

to  define  and  diftinguifli  the  cafes,  in  which  fuch  entry  is 
lawful  or  otherwife  :  it  will  therefore  be  more  fully  confidered 
in  a  fubfequent  chapter  -,  being  only  mentioned  in  this  place 
for  the  fake  of  regularity  and  order. 

IV.  A  FOURTH .  fpecies  of  remedy  by  the  merea£l  of  the    ■ 
party   injured,    is    the  ahatemmty  or  removal,   of  nufances. 
What  nufances  are,  and  their  fever al  fpecies,  we  fhall  find 

a  more  proper  place  to  inquire  under  fome  of  the  fubfequent 
divifions.  At  prefent  I  fliall  only  obferve,  that  whatfoever 
unlawfully  annoys  or  doth  damage  to  another  is  a  nufance ; 
and  fuch  nufance  may  be-  abated,  that  is,  taken  away  or  re- 
moved, by  the  party  aggrieved  thereby,  fo  as  he  commits  no 
riot  in  the  doing  of  it  s.  If  a  houfe  or  wall  is  eredled  fo  near 
to  mine  that  it  ftops  my  antient  lights,  which  is  a  private 
nufance,  I  may  enter  nry  neighbour's  land,  and-  peaceably 

*  2  Roll.  Rep.  55,  56.  ?o8.  2  Roll.  2  3  Rep.  loi.  9,  Rep.  5$.^ 
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pull  It  down  *.  Or  if  a  new  gate  be  erc£led  acrofs  the  puH* 
lie  highway,  which  is  a  common  hufance,  any  of  the  king's 
fttbje£t$  paffing  that  W2^y  may  cut  it  down,  and  deftroy  it  ^ 
C  6,  ]  And  the  reafon  why  the  law  allows  this  private  and  fummary 
method  of  doing  one's  felf  juftice,  is  becaufe  injuries  of  thi$ 
kind,  which  obftrufil  or  annoy  fuch  things  as  ar^  of  daily  con- 
^  venience  and  life,  require  an  immediate  remedy ;  and  cannot 
wait  for  the  flow  progrefs  of  the  ordinary  forms  of  juftice* 

V.  A  FIFTH  cafe,  in  which  the  law  allows  a  mati  to  be  his 
own  avenger,  or  to  minifter  redrefs  to  himfelf,  is  that  of  dtf- 
treining  cattle  or  goods  for  nonpayment  of  rent,  or  other 
duties  j  or,  diftreining  another's  cattle  damage-feafant^  that 
is,  doing  damage,  or  trefpafling,  upon  his  land.  The  for-» 
mer  intended  for  the  benefit  of  landlords,  to  prevent  tenants 
from  fecreting  or  withdrawing  their  efFefts  to  his  prejudice  \ 
the  latter  arifing  from  the  neceffity  of  the  thing  itfelf,  as  it 
might  otherwife  be  impofllble  at  a  future  time  to  afcertain^ 
whofe  cattle  they  were  that  committed  the  tr^pafs  or  damage, 

As  the  law  of  diftrefles  is  a  point  of  great  ufe  and  confe* 
quencc,  I  fhall  confider  it  with  fome  minutenefs :  by  in-r 
quiring,  firft,  for  what  injuries  a  diftrefs  may  be  taken  \ 
fecohdly,  what  things  may  be  diftreined  5  and,  thirdly,  the 
manner  of  taking,  difpofing  of,  and  avoiding  diftrefles. 

I.  And,  firft,  it  is  neceflary  to  premife,  that  a  diftrefs  j> 
iytriB'Oy  is  the  taking  of  a  perfonal  chattel  out  of  the  pof-« 
feflion  qf  the  wrongdoer  into  the  cuftody  of  the  party  injured, 
/  to  procure  a  fatisfaftion  for  the  wrong  committed,  i-  The 
moft  ufual  injury,  for  which  a  diftrefs  may  be  taken,  i$  that 
of  nonpayment  of  rent.  It  was  obferved  in  a  former  volume'^ji 
that  diftrefles  were  incident  by  the  common  law  to  every  rent^ 
ferviccy  and  by  particular  refervation  to  rent-charges  alfo^ 
but  not  to  rent'Jecl^  till  the  ftatute  4  Geo.  II.  c.  28.  ex-* 

^  Saiic .  459.  .<efs,  as  well  as  the  procefs  itf<Q}T,  is  in  ouf 

I  Cro.  Car.  1844    ^  .  lawbooks  very  frequently  called  a  diftrefs. 

j  The  thiDg  it<el£  taken  ^y  this  po*  ^  Book  \V  ch.  3* 
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tended. the  fame  remedy  to  all  rents  alike,  and  thereby  in 
cffeQ;  aboliflied  all^aterial  diftin£lion  between  them  (2).  So 
that  now  we  may  lay  it  down  as  an  univerfal  principle, . 
that  a  diftrefs  may  be  taken  for  any  kind  of  rent  in  arrear ;  C  7  ] 
the  detaining  whereof  beyond  the  day  of  paymeiTt  is  an  in- 
jury to  him  that  is  entitled  to  receive  it.  2.  For  negletfting 
to  do  fuit  to  the  lord's  court*,  or  other  cgrtain  perfonal 
fervice  ",  the  lord  may  diftrein,  of  common  right,  j,,  For 
amercements  in  a  court-lcet  a  diftrefs  maf  be  had  of  common 
right ;  but  not  for  amercements  in  a  court-baron,  without  a 
fpecial  prefcription  to  warrant  it ".  4*  Another  injury,  for 
which  diftrefles  may  be  taken,  is  where  a  man  finds  beafts  of 
a  ftranger  wandering  in  his  grounds,  damage-feafant ;  that  is, 
doing  him  hurt  or  damage,  by  treading  down  his  grafs,  or 
the  like  5  in  which  cafe  the  owner  of  the  foil  m?iy  diftrfein 
them,  till  fatisfa£lion  be  made  him  for  the  injury  he  has 
thereby  fubftained.  5.  Laftly,  for  feveral  duties  and  penalties 
inflifted  by  fpecial  afts  of  parliament,  (as  for  afleflments 
made  by  commiflioners  of  fewers  »,  or  for  the  relief  of  the 
poor  P)  remedy  by  diftrefs  and  fale  is  given  j  for  the  particu- 
lars of  which  we  miift  have  recourfe  to  the  ftatutes  them-* 
felves :  remarking  only  that  fuch  diftrefles  ^  are  partly  ana- 
logous to  the  anticnt  diftrefs  at  common  law,  as  being  reple- 
viable  and  the  like ;  but  mote  refembling  the  common  law 
procefs  of  execution,  by  feifmg  and  felling  the  goods  of  the 
debtor  under  a  writ  oi  fieri  facias y  of  which  hereafter.  1 

2.  Secondly  ;  as  to  the  things  which  may  be  diftreined, ' 
or  taken  in  diftrefs,  we  may  lay  it  down  as  a  general  rule, 
tliat  all  chattels  perfonal  are  liable  to  be  diftreined,  unlefs 
particularly  protefted  or  exempted.  Inftead  therefore  of  men- 
tioning/what things  arc  diftreinable,  it  will  be  eaficr  to  re- 

I  Bro.  Ahr,  tit.  dlftrefu  15.  «  Stat.  7  Ann.  c.  10. 

~  n  Co.  Litt.  46.  P  Stat.  4,3  Eliz.  c.  a. 

n  Brownl.  36.  9  4  Burr.  589. 


(2)  See  2  vol.  page  42. 
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count  thofe  which  are  not  fo,  with  the  rcafan  of  their  parti- 
cular   exemptions  ^     And,    i.   As   every   thing   which   is 
diftrcined  is  prefumed  to  be  tlie  property  of  the  wrongdoer, 
it  will  follow  that  fuch  things  wherein  noTman  can  have  an 
abfolute  afid  valuable  property  (as  dogs,  cats,  rabbits,  and 
[     8     ]  all  animalsy^r^^  naturae)  cannot  be  diftreined.     Yet  if  deer 
(which  ^iXQ  ferae  naturae)  are  kept  in  a  private  inclofure  for 
the  purpofe  of  fale  or  profit,  thij^  fo  far  changes  their  riature,by 
reducing  them  to  i^kind  of  ftock  or  merchandize,  that  they 
may  be  diftrcined  for  r5nl;^     2.  Whatever  is  in  the  perfonal 
ufe  or  occupation  of  any  man,  is  for  the  time  privileged  and 
protefted  from  any  diftrdfs ;  as  an  ax  with  which  a  man  is 
cutting  wood,  or  a  horfe  while  a  man  is  riding  him.     But 
horfes,  drawing  a  cart,  may  (cart  and  all)  be  diftreined  for 
rent-arrere  j  and  alfo  if  a  horfe,  though  a  man  be  riding  him^ 
be  taken  damage-feafant^  or  trefpaffing  in  another's  grounds, 
the  horfe  (notwithftanding  his  rider)  may  be  diftreined  and 
1^4  ^way  to  the  pound^  (3),     3.  Valuable  things  in  ti;e  way  of 
trade  Ihall  not  be  liable  to  diftrefs.  '  As  a  horfe  ftanding  in  a 
fmith's  (hop  to  be  ftioed,  or  in  a  common  inn ;  or  cloth  at 
a  taylor'o  houfe ;  or  corn  fent  to  a  mill,  or  a  market.     For  all 
thefe  are  protefted  and  privileged  for  the  benefit  of  trade ; 
and  are  fuppofed  in  common  prefumption  not  to  belong  to 
the  owner  of  th^  houfe,  but  to  his  cuftomers.     But,  gene-? 
r^Uy  fpeaking,  whatever  goods  and  chattels  the  landlord  fiends 
upon  the  premiCes,  whether  they  in  faft  belong  to  the  tenant 
or  a  ftranger,  are  diftreinable  by  him  for  rent :  for  otherwife 
a  door  would  be  open  to  infinite  frauds  upon  the  landlord  ; 
and  the  ftranger  has  h\s  remedy  over  by  aftion  on  the  cafe 
againft  the  tenant,  if  by  the  tenant's  default  the  chattels  are 
«         diftreined,  fo  that  h^  cdnnot  render  them  when  called  upon. 
"With  regard  to  a  ftranger -s  beafts  which  are  found  on  the 

r  Co.  Litt.  47.  t  I  Sixi.  440. 

«  Dav'is  -y.  Pavyel.  C.  B.  Hil.  11  Geo,  11. 


(3)  The  contrary  fee ms  to  be  the  better  opinion,  the  authorities 
for  which  ^re  QolledeJ  in  Hu^-^^Co,  Litt,  ^y, 
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tenant's  land,  the  following  diftin£lion8  are  however  talcen. 
If  they  are  put  In  by  confent  of  the  owner  of  thebeafts,  they 
are  diftreinable  immediately  afterwards  for  rent-arrere  by  the 
landlord V (4).  So  alfo  if  the  ftranger's  cattle  break  the  fences, 
and  commit  a  trefpafs  ty  coming  on  the  land,  they  are  diC- 
treinable  immediately  by  the  leflbr  for  his  tenant's  rent,  as  a 
punifhment  to  the  owner  of  the  beafts  for  the  wrong  com- 
mitted through  his  negligence^.  But  if  the  lands  were  not 
Sufficiently  fenced  fo  as  to  keep  out  cattle,  the  landlord  can-  [  9  3 
rot  diftrein  them,  till  they  have  been  levant  and  couchant 
( levant  es  et  cub  antes )  on  the  land  j  that  is,  have  been  long 
enough  there  to  have  laid  down  and  rofe  up  to  feed;  which 
Jn  general  is  held  to  be  one  night  at  leaft :  and  then  the  law 
prefumes,  that 'the  owner  may  have  notice  whether  his  cattfc  . 
have  ftrayed,  and  it  is  his  own  negligence  not  to  have  taken 
them  away;  Yet,  if  the  lelTor  or  his  tenant  were  bound  to. 
repair  the  fences  and  d;d  not,' and  thereby  the  cattle  efcaped 
into  their  grounds  v/ithout  the  negligence  or  default  of  the 
owner;  in  this  cafe;  though  the  cattle  may  have  been  levant 
and  couchant y  yet  they  are  not  diftreinable  for  rent,  till  aftual 
notice  is  given  to  the  owner  that  they  are  there,  and  he 
negle£is  to  remove  them"*^:  for  the  law  will  not  fufFer  the 
landlord  to  take  advantage  of  his  own  or  his  tena:nt's  wrong, 
,  4.  There  are  alfo  other  things  privileged  by  the  antient  com- 
mon law ;'  as  a  man's  tools  and  utenfils  of  his  trade :  the  ax 
of  a  carpenter,  the  books  of  a  fcholar,  and  the  like :  which 
are  faid  to  be  privileged  for  the  fake  of  the  public,  becaufc 

V  Cro.  EUz.  549*  w  Lutw.  i58o» 

B  Co.  Litt.  47.  •  , 


(4)  As  if  horfes  or  cattle  are  fent  to  agift,  they  may  be  imme- 
diately diftrained  by  the  landlord  for  rent  in  arrcar,  and  the  owner 
mud  feek  his  remedy  by^adlon  againft  the  farmer:  the  principle 
cf  this  law  extends  to  public  livery  ftables,  to*  which,  if  horfes  and 
t;arriages  are  fent  to  fland,  it  is  determined  that  they  are  diftrain- 
able  by  the  landlord ;»  as  if  they  were  upon  any  other  farm. 
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the  taking  them  away  would  difable  the  owner  from  fcrving 
the  commonwealth  in  his  ftation  ( 5 ).  So,  beafts  of  the  plough, 
averia  carucacy  and  (heep,  are  privileged  from  diftreffes  at 
common  law  ^ ;  while  dead  goods,  or  other  fort  of  beafts, 
which  Bra£lon  c^lls  catalla  otiofa^  may  be  diftreined.     But, 
as  beafts  of  the  plough  may  be  taken  in  execution  for  debt, 
fo  they  may  be  for  diftreffes  by  ftatute,  which  partake  of  the 
nature  of  executions  y.     And  perhaps  the  true  reafon,  why 
thefe  and  the  tools  of  a  man's  trade  were  privileged  at  the 
common  law,  was  becaufe  the  diftrefs  was  then  merely  in- 
tended to  compel  the  payment  of  the  rent,  and  not  as  a  fatif- 
faftion  for  it's  non-payment :  and  therefore,  to  deprive  the 
party  of  the  inftruments  and  means  of  paying  it,  would 
Otuntera£l  the  very  end  of  the  diftrefs  *•     5.  Nothing  ftiall 
be  diftreined  for  rent,  which  may  not  be  rendered  again  in 
as  good  plight  as  when  it  was  diftreined :  for  which  "reafon 
£    10   3  Jnilk,  fruit,  and  the  like,  cannot  be  diftreined  ;  a  diftrefs  at 
common  law  being  only  in  the  nature  of  a  pledge  or  fecurity, 
to  be  reftored  in  the  fame  plight  when  the  debt  is  paid.     So, 
antiently,  Iheaves  or  fliocks  of  corn  could  not  be  diftreined, 
becaufe  fome  damage  muft  needs  accrue  in  their  removal : 
but  a  cart  loaded  with  corn  might;  as  that  could  be  fafely 
reftored.    But  now  by  ftatute  2  W.  &  M.  c.  5.  corn  in 
'    Iheaves  or  cocks,  or  loofe  in  the  ftraw,  or  hay  in  barns  or 
ricks,  or  otherwife,  may  be  diftreined  as  well  as  other  chat- 
tels.    6.  Laftly,  things  fixed  to  the  freehold  may  not  be 
diftreined;    as    daldrons,  windows,  doors,    and   chimney- 
pieces  :  for  they  favoui  of  the  realty.     For  this  reafon  alfo 
corn  growing   Could   not  be   diftreined ;    till    the   ftatute 

»  Stat.  51  Hen.  III.  ft.  4.  difinc-  y  4  Burr.  589. 

tione  fcac:ariu  *  Ibid*  588. 


(5)  But  atenfils  and  implements  of  trade  may  be  diftrained 
where  they  are  not  in  aftual  ufe,  and  where  there  is  not  fufficient 
property  befides  upon  the  premifes  to  fatisfy  the  demand  of  the 
landlord.     4  ^T.  R,  565. 
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XI  Geo.  II.  c.  19,  empowered  landlords  to  diftrcin  corny 
grafs,  or  other  produds  of  the  e^rth,  »nd  to  cut  and  gather 
them  when  ripe. 

Let  us  next  confider,  thirdly,  how  diftrefles  jnaay  b^ 
take^,  difpofed  of,  or  avoided.  And,  iirft,  I  muft  premife^ 
that  the  law  of  diftrefles  is  greatly  altered  within  a  few  years 
l^ft  fa  ft.  Formerly  they  were  looked  upon  in  no  othA*  light 
tlian  as  a  mere  pledge  or  fecurity,  for  payment  of  rent  or 
other  duties,  or  fatisfa£iion  for  damage  done.  And  fo  th(^ 
Jaw  ft  ill  continues  with  regard  to  diftreiTes  of  beafts  taken 
damage-f enfant^  and  for  other  caufes,  not  altered  by  a£k  of  > 
parliament  \  over  whjch  the  diftreinor  has  no  other  power, 
than  to  retain  them  till  fatisfaftion  is  made.  But  diftreiTes 
for  rent-arrere  being  found  by  the  legiflature  to  he  the  fliorteft 
and  moft  efFedlual  method  of  compelling  the  payment  of  fuch 
rent,  many  beneficial  laws  for  this  purpofe  have  been  made 
in  the  prefent  century  ;  which  have  much  altered  the  com-* 
inon  law,  as  laid  down  in  our  antient  writers. 

In  pointing  out  tl^erefore  the  methods  of  diftreimng,  I 
ihall  in  general  fuppofe  the  diftrefs  to  be  made  for  rent; 
and  remark,  where  necefiary,  the  differences  between  fuch 
diftrefs,  and  one  taken  for  other  caufes* 

In  the  firft  place  then,  all  diftreiTes  muft  be  made  hj  day^  r  | .  | 
unlefs  in  the  cafe  of  damage-feafant ;  an  exception  being  there 
allowed,  left  the  beafts  ftiould  efcape  before  they  are  taken*. 
And,  when  a  perfon  intends  to  make  a  diftrefs,  he  muft,  by 
l^imfelf,  or  his  bailiff,  enter  on  the  demifed  preniifes ;  for- 
merly during  the  continuance  of  the  leafe,  but  now*,  if  the 
tenant  holds  over,  the  landlord  may  diftrein  within:  fix  months  ' 
after  the  determination  of  the  leafe  ;  provided  his  own  title  or 
intereft,  as  well  as  the  tenant's  poiTeffion,  continue  at  the 
time  of  the  diftrefs.  If  the  lefTor  docs.not  find  fufficient  diftr<f$ 
gn  the  premifes,  formerly  he  could  refort  no  where  elfe ;  and 

«  (^Q.  LUt.  141.  1>  Stat.  8  Ann.  €•  14* 
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therefore  tenants,  who  were  knavifh,  made  a  pra6l:ice  to  con- 
vey away  their  goods  and  flock  fraudulently  from  the  hc4ife . 
or  lands*  demifed,  in  order  to  cheat  their  landlprds.  But  now« 
the  landlord  may  diftrein  any  goods  of  his  tenant,  carried  off 
the  premifes  clandeftinely,  wherever  he  finds  them  within 
thirty  days  after,  unlefs  they  Jiave  been  bona  fide  fold  for  a 
valuable  confideration  :  and  all  perfo'ns  privy  to,  or  aflifting 
in,  fucfi  fraudulent  conveyance,  forfeit  double  the  value  to 
the  landlord.  The  landlord  may  alfo  diftrein  the  beafts  of 
liis  tenant,  feeding  upon  any  commons  or  waftes,  appendant 
or  appurtenant  to  the  demifed  premifes.  The  landlord  might 
not  formerly  break  open  a  houfe,  to  make  a  diftrefs,  for  that  is 
a  breach  of  the  peace.  But  when  he  was  in  the  hcufe  it  was 
})eldthathe  might  break  open  an  inner  door^:  and  now*  he 
may,  by  the  affiftance  of  the  peace-officer  of  the  parifti,  break 
open  in  the  day-time  any  place,  whither  the  goods  have  been 
fraudulently  removed  and  locked  up  to  prevent  a  diftrefs;  oath 
being  firft  made,  in  cafe  it  be  a  dwelHng-houfe,  of  a  reafon- 
^ble  ground  to  fufpeft  that  fuch  goods  arc  concealed  therein, 

"\Vn*ERE  a  man  is  entitled  to  diftrein  for  an  entire  duty,  he 
ought  to  diftrein  for  the  whole  at  once ;  and  not  for  part  at 
one  time,  and  part  at  another  K     But  if  he  diftreins  for  the 
whole,  and  there' is  not  fufficienton  the  premifes,  or  he  hap- 
r    12    1  P^"^  ^^  miftake  in  the  value  of  the  thing,  diftreined,  and  fo 
V  takes  an  infufficient  diftrefs,  he  may  take  a  fecond  diftrefs  to 

complete  his  remedy  e. 

Distresses  muft  be  proportioned  to  the  thing  diftreined 
for.  By  the  ftatuteof  Marlbridge,  52  Hen.  III.  c.  4.  if  any  man 
takes  a  great  or  unreafonable  diftrefs,  for  rent-arrere,  he  {hall 
be  heavily  amerced  for  the  fame.  As  if  ^  the  l;^ndlord  diftreins 
tw®  oxen  for  twelvepence  rent;  the  taking  of  both  is  an  unrea- 
fonable diftrefs ;  but,  if  there  were  no  other  diftrefs  nearer  the 

,cStat.  8Ann.c.i4.  iiGeo.Il.  c.19.  S  Cio.  Eliz.  i^.Stat.ij  Car.  II.  c.  7. 

.  dCo,  Litt.  k6i.     Comberb.  17.  4  Buir.  590. 


«  Stat.  II  Ceo.  II.  c,  L9.  *»  2  Inft.  107. 

f  i  Lutvv.  i'532. 
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value  to  be  found,  he  might  reafonably  have  diftreincd  one  of 
them ;  but  for  homage,  fealty,  or  fuit  and  fervice,  as'  alfo 
for  parliacjentary  v/ages,  it  is  faid  that  no  diftrefs  can  be  ex- 
ceffive '.  For  as  thefe  diftrefles  cannot  be  fold,  the  owner, 
upon  making  fatisfaftion,  may  have  his  chattels  again.  The 
remedy  for  cxceflive  diftrefles  is  by  a  fpecial  aflion  on  the  fta- 
tute  of  Marlbridge  ;  for  an  aftion  of  trefpafs  is  not  maintain- 
able upon  this  account,  it  being  no  injury  at  the  common  lawJ. 

When  the  diftrefs  is  thus  taken,  the  next  confideration  is 
the  difpofal  of  it.  For  which  purpofe  the  things  diftreined 
inuft  in  the  firft  place  be  carried  to  fome  pound,  and  there 
impounded  by  the  taker.  But,  in  their  Way^ithetj  they 
may  be  rcfcued  by  the  owner,  in  cafe  the  diftrefs  was  taken 
without  caufe,  or  contrary' to  law  :  as  if  no  rent  be  due ;  if 
they  were  taken  upon  the  highway,  or  the  like-,  in  thefe  cafes 
the  tenant  may  lawfully  make  refcue  ^,  Bat  if  they  be  once 
impounded,  even'  though  taken  without  any  caufe^  the  owher' 
may  not  break  the  pound  and  take  them  out ;  for  they  ^re 
then  in  the  cuftody  of  the  law\  •    -    «-   . 

A  POUND  (parcusy  which  fignifies  any  inclofure)  is  either 
pound-fi)V6';Y,  that  is,  open  overhead  ;  or  pound-rtwer^,  that 
is,  clofe.  By  the  ftatute  i  &  2  P:  &  M.  c.  12I  no  diftrefs 
of  cattle  can  be  driven  out  of  the  hundred  where  it  istakcn, 
unlefs  to' a  pound-overt  withiii  the  fame  ihire  ;  and  within  [ 
three  miles  of  the  place  where  it  was  taken.  This  is  for  the 
benefit  of  the  tenants,  that  they  may  know  where  to  find 
and  replevy  the  diftrefs.  And  by  ftatute  11  Geo.  II.  c.  19. 
which  wa5  made  for  the  benefit  of  landlords,  any  perfon  dif-  . 
treining  for  rent  may  turn  any  part  of  the  premifes,  upon 
whicJi  a  diftrefc  Is  taken,  into  a  pound,  pro  hac  vice^  for  fe- 
curing  of  fuch  diftrefs.  If  a  live  diftrefs,  of  animals,  be 
impounded  in  a  comino?2  pound-overt,  the  owner  4nuft  take 

'^Bxo.Abr.t.nJj'ife.Zi^l. prerogative. ^%.      ^     k  Co.  Litt.  t6o,.iCx, 
j    X.  Ver.tr.     104.       fit2i;ibb.    85.  ^  Hid.  ^j. 

4  Bun.  5'>c. 
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notice  of  it  at  his  peril ;  but  if  in  ?inyfpecial  pound-overt,  fo 
conftitutcd  for  this  particular  purpofe,  the  diftreinor  mu(t 
give  notice  to  the  owner :  and  in  both  thefe  cafes,  the  owner,' 
and  not  the  diftreinor,  ia  bound  to  provide  the  beafts  with 
food  and  neceflaries.  But  if  they  are  put  in  a  pound-covert, 
as  in  a  ftable  or  the  like,  the  landlord  or  diftreinor  muft  feed 
and  fuftain  them".  A  diftrefs  of  houfehold  goods,  or  other 
dead  chattels,  which  are  liable  to  be  ftolen  or  damaged  by 
weather,  ought  to  be  impounded  in  a  pound-covert,  clfe  thd 
diftreinor  muft  anfwer  for  the  conjfequences. 

{  When  impounded,  the  goods  were  formerly,  as  ^as  be- 
fore obferve^pjonly  in  the  nature  of  a  pledge  or  fecurity  td 
compel  the  performance  of  fatisfaftion  j  and  upon  this  ac- 
count it  hath  been  held  ",  that  the  diftreinor  is  not  at  liberty 
to  work  or  ufe  a  diftreined  beaft.  And  thus  the  law  ftill 
continues  with  regard  to  beafts  taken  damage-feaiant,  and 
diftrefles  for  fuit  or  fervices;  which  muft  remain  im- 
pounded, till  the  owner  makes  fatisfa£tion  -,  or  contefts  the 
right  of  diftreining,  by  replevying  the  chattels.  To  replevy 
(replegiar^y  that  is  to  take  back  the  pledge)  is,  when  a  per- 
fon  diftreined  upon  applies  to  the  (heriiF  or  his  officers,  and 
has  the  diftrefs  returned  into  his  own  pofleffion;  iipon  giving 
good  fecurity  to  try  the  right  of  taking'  it  in  a  fuit  at  law, 
and,  if  that  be  determined  againft  him,  to  return  the  cattle 
or  goods  once  more  ipto  the  hands  of  the  diftreinor.  This 
is  called  a  replevin,  of  which  more  will  be  faid  hereafter. 
*  At  prefent  I  ftiall  only  obfcrve,  that,  as  a  diftrefs  is  at  common 

f  14  ]  law  only  in  nature  of  a  fecurity  for  the  rent  or  damages  done, 
a.replevi^i  anfwers  the  fame  end  to  the  diftreinor  as  the 
diftrefs  itfelf ;  fince  the  party  replevying  gives  fecurity  to 
return  the  diftrefs,  if  the  right  be  determined  againft  him. 

This  kind  of  diftrefs,  though  it  puts  the  owner  to  incon- 
venience, and  is  therefore  a  punifliment  to  hiniy  yet,  if  he 
continues  obftinate  and  will  make  no  fatisfaftion  or  payment, 

n»  Co.  Litt.  47.  n  Cro.  jac.  148. 

>        ^  It 
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It  is  no  remedy  at  all  to  the  diftreinor.  But  foir  a  debt  due 
to  the  crown,  unlefs  paid  within  forty  days,  the  diftrefs  was 
always  fakable  at  the  common  law**.  And  for  an  amerce- 
ment impofed  at  a  court-ket,  the  lord  may  alio  fcH  the  dif- 
trefs ?:  partly  becaufc>  being  the  king's  court  of  record, 
it's  procefs  partakes  of  the  royal  prerogative  q ;  but  princi-* 
pally  bec^ufe  it  is  in  the  nature  of  an  execution  to  levy  a 
^  legal  debt.  And,  fo  in  the  feveral  ftatute-diftreffes,  before 
mentioned,  which  are  alfo  in  the  nature  of  executions)  the 
power  of  €ale  is  likewife  ufvially  giveH,  to  effeftuate  an4 
complete  the  remedy^  And,  in  like  manner,  by  fcveral  a€k« 
of  parliament  %  '^^  ail  cafes  of  diftrefs  for  rent,  if  the  tenant 
or  owner  do  not,  within  five  days  after  the  diftrefs  is  tiken^ 
and  notice  of  the  caufe  thereof  given  hiipj  replevy  the  fame 
with  fufficient  fecurity ;  the  diftreinor,  with  the  (heriff  or 
conftable,  &all  caufe  the  fame  to  be  appraifed  by  two  fwom 
appraifers,  and  fell  the  fame  towards  fatisfa£i:ion  of  the  rent 
and  charges  ^  rendering  the  overplus,  if  any,  to  the  owner 
himfelf  (6).  And,  by  this  means,  a  full  and  entire  fatisfadioti 
may  now  be  had  for  rent  in  arrere,  by  the  mere  aft  of  the 
party  himfelf,  viz.  by  diftrefs,  the  remedy  given  at  common 
law  ;  and  fale  confequent  thereon,  which  is  added  by  aft  of 
parliament. 

Before  I  quit  this  article,  I  muft  obferve,  that  the  many 
particulars  which  attend  the  taking  of  a  diftrefs,  ufed  for- 
merly to  make  it  a  hazardous  kind  of  proceeding :  for,  if  any 
one  irregularity  was  committed,  it  vitiated  the  whole,  and  [    j^   ^ 
^  made  the  diftreinors  trefpaffors  ah  initio  \     But  now  by  the 

"  o  Bro.  Alf,  t.  d]Jirefs.  71.  r  2  W.  &  M.  c.  5.    8  Ann.  c.  14. 

P  8  Rep.  41,  •  4  Geo.  II.  c.  a8.  ji  <ico.  II.  c.  19. 

9  Bxo,Ihid»     12  Mod.  350.  «  I  Vcntr.  37. 


•  (6)  Ofi  the  days  of  taking  and  fale,  one  is  inclufive,  the  other  ex- 
clufive ;  as  if  the  goods  are  diftrained  on  the  firft,  they  may  be  fold* 
OQ  the  iixth.     j  H.  BL  14* 
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ftatute  ii  Geo.  11.  c.  19.  it  is  provided,  that,  for  any  un* 
lavsrful  a£t  done,  the  whole  fliall  not  be  unlawful,  or  the? 
parties  trcfpaflbrs  ah  initio  :  but  that  the  party  grieved  fhall 
onlyrhave  an  a£l:ion  for  the  real  damage  fuftained  ;  and  not 
even  that,  if  tender  of  amends  is  made  before  anyadion  ]a 
brought  (7). 

'  ♦.- 
VI,  The  felfing  of  heriots,  when  due  on  tlie  death  of  a 
tenant,-  is  alfo  another  fpecies  of  felf-remedy  •,  not  much  un- 
Eke  that  of  taking  cattle  or  goods  in  diftrefs.  As  for  that 
^vifionof  beriot8>  which  is  called  heriot-fervice,  and  is  only 
a  fpecies  of  rent,  the  lord  may  diftrein  for  this, -as  well  as 
feife :  but  for  heriot-cuftom  (which  fir  Edward  Coke  fays*, 
lies  only  in  prender,  and  not  in  render)  the  lord  may  feife 
the  identical  thing  itfelf,  but  cannot  diftrein  any  other  chat-^ 
tcl  for  if*. ,  The  like  fpeedy  and  efFeftual  remedy,  of  feifing, 
is  given  with  regard  to  many  things  that  are  faid  to  lie  in 
franchife;  as  waifs,  wrecks^  eftrays,  deodands,  aad  the  like  \ 
all  which  the  perfon  entitled  thereto  may  feife,  without  the- 
formal  procefs  of  a  fuit  or  adion.  Not  that  they  are  debarred 
of  this  remedy  by  aftion  ;  but  have  alfo  the  other,  and  more 
fpeedy  one,  for  the  better  afferting  their  property  j  the  thing 
to  be  claimed  being  frequently  of  fuch  a  nature,  as  might 
be  out  of  the  reach  of  the  law  before  any  aftion  could  be 
brought. 

These  are  the  feveral  fpecies  of  remedies,  which  may  b^ 
had  by  the  mere  aft  of  the  party  injured.  I  (hall,  next,  briefly 
mention  fuch  as  arife  from  the  joint  a£l  of  all  the  parties  to- 
gether.    And  thcfe  are  only  two,  accordy  and  arbitration.  . 

t  Cop.  §  25.  '  tt  Cro.  EHz.  590.    Cro.  Car.  a6o, 

__^_  _        _     __ 

(7)  't'he  ftatute  dircfts  that  the  aftion  fhall  be  anaaion  of  treC- 
pafs  or  •  upon  the  cafe,  atid  therefore  an  a6iion  of  trover  caoopt  be 
brought  to  recover  goods  taken  under  an -irregular  diflrcis.,  1  H^ 
Bl.  13.  To  an  adlion  under  ihb  ilatute,  the  ,def<?ndant  ifaay  plead, 
the  general  iflue. 

'  ■  I.  Accord 
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t.  AccbRD  is  a  fatisfaftion  agreed  upon  between  the  party 
injuring  and  the  party  injured ;  which,  when  performed,  is  a 
bar  of  all  a£lions  upon  this  account.  As  if  a  man  contrad 
to  build  a  houfe  or  deliver  a  horfe,  and  fail  in  it ;  this  is  ah  [  10  ^ 
Injury,  for  which  the  iufferer  ihay  have  his  remedy  by  aftioti ; 
tut  if  the  patty  injured  accepts  a  fum  of^moiiey,  or  other 
thing,  as  a  fatisfaftibh,  this  is  a  redrefs  of  that  injury,  and 
^entirely  takes  away  the  a£tidn  ^.  By  feveral  late  ftatutes, 
(particularly  i  ^Geb.  II.  c.  19.  in  cafe  of  itr^gulanty  in  the 
method  of  diftreiniiig ;  and  24  Geo.  II,  ^.  24.  in  cafe  of 
xniftakes  committed  by  juftices  of  the  peace,)  even  tender  of 
fufficieht  amends  to  the  party  injured  is  a  bar  of  all  aflions, 
whether  he  thiiiks  proper  to  liccept  fuch  amends  or  no^ 

it.  Arbitration  is  where  the  parties,  injuring  and  in-  1 
jured,  fubmit  all  matters  in  difpute,  concerning  any  perfohal 
chattels  or  perfonal  wrbng,*to  the  judgmeftt  of  two  or  qiore 
arbitrators ;  who  are  to  decide  the  tontrovfeirfy :  and  if  they 
do  not  agree,  it  is  ufual  to  add,  that  aiiothe^  perfori  be  called 
5n  as  umpire^  (imperaior  ot  impar^y)  to  whbfe  fole  judgment 
it  is  then  teferred :  or  frequently  there  is  only  one  arbitntot 
originally  appointed.  This  decifion,  in  any  of  thefe  cafes, 
is  cilleti  ^n  dnJoard.  And  thereby  the  queftion  is  ^%  fully  de- 
termined, and  the  right  transferred  or  fettled,  as  it  bould 
have  been  by  the  agreement  of  the  parties  or  the  judgment 
«f  a  .court  of  juftice  ^  But  the  right  of  real  property  cannot 
thus  pafs  by  a  mere  award* ;  which  fubtilty  iii  point  of  form 
(for  It  IS  now  reduced  to  nothing  dfe)  had  it*s  rife  from 
feodal  principles ;  for,  if  this  had  been  permitted,  the  lanrf 
might  have  been  aliened  coUufiVely  without  the  confeht  of 
the  fuperior.  Yet  doubtlefs  an  arbitrator  may  now  award  a 
fonveyance  or  a  releafe  of  land  5  and  it  will  be  a  breach  of 
the  arbitration-bond  to  refufe  compliance.  For>  though  ori- 
ginally the  fubmifiion  to  arbitration  ufed  to  be  by  word,  or 
by  ittAp  yet  both  of  thefe  being  revocable  in  their  nature,  it 

.V  9  Rep.  79.  yBrownl.  55.     i  Frcem.  410. 

»  Whart.  AngU  facr,  i.  772.     NI.  ^iRoll.  Abj.  242 .  i Lord  Raym.  1 1 5* 

chols*  Scot.  hitl.  Itbr.  ch.  i  •  fr9ptfinm» 
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is  nowiccomc  the  praf^icc  to  enter  into  mutual  hoa^^i  with 
condition  to  ft^nd  to  the  ward  or  arbitration  of  the  arbitrators 
I  '7  3or  umpire  therein  named  K  And  experience  having  i(hewji 
^hc  great  ufe  pf  thefe  peaceable  and  domeftlctribunak,  efpe?- 
cially  in  fettling  matters  of  account,  and  other  wijercantHe 
tranfaftions,  which  are  difficult  and  almoft  imppfl^le  to  b^ 
jidjuiled  on  a  trial  at  law ;  the  legiflature  has  no^  eipi^biijlhed 
the  ufe  of  themj  as  well  in  c.ontroverfies  where  cauf^^s  .are  der 
-  pending,  as  in  thpfe  where  no  aftiqn  is  brougjit :  cnatting»  bf 
ftatute  9  &  ip  "Vy.  HI.  c.  15.  that  all  merclftints  and  others^ 
who  deiGre  to  end  any  controverfy,  fuit,  or  quarrel,  (for 
which  there  Is  no  othey  remedy  but  by  perfonal  action  pr  fiiit 
in  equity)  may  agree,  that  their  fubmiffion  of  the  fnit  to  ar- 
bitration or  umpirage  fliaU  be  made  a  rule  of  any  of  the  king's 
courts  of  record,  and  niay  infcrt  fuch  agreement  in  their' 
fubmiffion,  or  promife,  or  condition  of  the  ajcbitration-bond  ; 
which  agreement  being  proved  upon  o^th  by  one  of  the  wit- 
nefles  thereto^  the  court  fjiall  make  a. rule  tliat  fuch  fiibraif- 
fion  and  award  fliall  be  conclufive  ;  and,  after  fuch  rule  made^ 
the  parties  difojbeying  the  award  fhajlbe  liable  to  be  puni(be|}, 
;»»  for  a  contempt  of  the  court ;  unlefs  fuch  award  fhall  be  /et 
afidCf  fpr  jcoiruption  or  other  mifbehavioiur  in  the  arbitrators 
or  umpirej  proved  on  oath  to  the  court,  within  one  teri»  afte? 
the  award  is  made  ( 8 ).   And,  in  confcquence  of  this  Ilatute^  it 

».  Append.  No.  Ill*  §6*  v 


[B)  A  mptipn  to  fet  afidc  an  award  under  a  fubmiffion  by  an 
obligation,  mull  be  made  before  the  laft  day  of  the  next  terixi  after 
the  aw^d  is  made.  ^^  loW.  Ill,  c.  15./  2.  zT.  R,  781. 
But  this  does  not  extend  to  an  award  made  in  purfuance  of  zm 
etditi  oi  ntfi prius^     Str.  ^01  • 

Submiffions  to  arbitration  were  entared  into  by  a  role  of  thtf 
court  at  the  common  law  when  a  caufe  was  depending,  and  thtf 
llatute,of  king  William  was  intended  t6  give  tke  fame  efficacy  tf 
awards  where  no  (bit  or  a£lion  v^zs  inftitated.    2  Burr*  791* '    - 

Where  a  caufe  is  referred  by  an  order  of^ijiprius,  and  it  is 
agreed  that  the  cofts  ihall  abide  the  event  of  the  award,  this  figni- 
Ses  the  legal  event;  and  if  the  arbitrator  JUjVisrds  fuch  damages  for' 
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is  now  became- acAiifulerabJic  part  of  the  bufinefs  Qf.£hip/u.perior 
courts^  10  fet  afidis  fuch  awards  wiicn  partially  or  illegally. 


a4ffeifafsof^ftn«ffauk  tis  would  not,  if  given  in  a  verdi^,  carry 
cofts  to  the  plaintiff,  he  cannot  recover  them  under  this  reference, 
the  ^ward  in  fuch  inftances  being  not  equivalent  to  the  certificate 
of  a  judjg?^  5  Ti  R.  13,3.  But  arbitrators  may  award  coils  at 
th»r  diicretion,  uolefs  there  is  an  expre^fs  provifibn  in  the  rule,  that 
the  qofts  fh^ll  abide  the  event  of  the  award.  2  T.  R.  644.  If  it 
is  awarded  that  pne  of  the  parties  ihall  pay  the  cofb  of  the  adtion^ 
the  coils  of  the  award  are  not  included,     H.  BL  Rep,  223. 

When  arbitrators  have  the  power  of  eledling  an  umpire,  they 
may  chufe  him  and  call  in  his  affiHance  as  foon  as  they  begin  to 
take  the  fubjefl  into  confideration.  And  this  is  the  more  conve- 
nient practice,  as  it  fecures  a  deciiion  upon  a  iingle  invefligation  of 
the  controverfy.  2  7*.  i?.644.  The  agreement  to  a  reference  muft 
be  expreffed  with  great  caution  and  accuracy,  for  if  it  is  agreed 
^to  refer  all  matters  in  difference  between  the  parties  in  the  caufe  j  the 
arbitrators  are  not  confined  to  the  fubjed  of  the  caufe  alone,  as 
Ihcy  are  when  it  is  agreed  to  refer  all  Matters  in  difference  in  the 
caufe  betijueen  the  forties*  2  T.  R,  645.  Yet  after  an  award  under 
a  reference  in  the  firH  cafe,  either  party  may  maintain  an  a^ion 
for  a  right  or  demand  fubfifting  at  the  time  of  the  reference*  but 
not  difputed  or  referred  to  the  arbitrators.     4  T.  R.  146. 

Courts  of  equity  exercife  a  jurifdi£lion  in  fetting  afide  awards* 
particularly  if  a  difcovery  or  an  account  is  prayed ;  but  an  arbi* 
trator  cannot  be  made  a  party,  if  it  is  agreed  by  the  fubmiflionL 
bond  that  no  bill  in  equity  fhall  be  filed  againil  him.  2  Jt^.  595. 
Where  it  was  one  of  the  articles  of  co-partner(hip  that  all  differ- 
ences (hould  be  referred  to  arbitration,  it  was  decided,  that  a 
court  of  equity  could  entertain  no  jurifdidtion  of  the  fubjeft  until 
the  parties  had  referred  their  difputes  to  the  confideration  of  arbi- 
trator».  2  Bro,  336.  The  authority  of  this  decifion  has  beea 
quelHoned,  but  it  is  certainly  agreeable  to  Urift  equity  that  the 
parties  fhould  be  bound  by  this  reafonable  agreement  until  the  ar- 
bitrators refufe,  or  fome  circumllances  occur  which  render  them 
incompetent  to  do  complete  juftice  between  the  parties. 

Arbitrations  being  unattended  by  the  inevitable  delay  and  expence 
of  pidifiic  litigation,  are  of  fuch  infinite  importance  to  the  commu- 
nity, that  it  is  rather  furpiizing  that  the  legiflature  has  not  yet 
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iifiadc ;  or  to  enforce  their  execution,  when  legal,  by  the  fame 
procefs  of  contempt,  as  is  awarded  for  difobedience  to  thofe 
rules  and  orders  whiclt  are  ifiued  by  the  courts  tbemfelves. 


glvtti  to  arbitrators  a  power  of  cdiftpeffing  th^  attendance  of  wk« 
nefTcs,  or  of  admiriiftering  an  Oath  to  them.  Fof  until  they  pof- 
fefs  this  authority,  like  courts  of  judice,  however  wfe  and  righte- 
ous (heir  awards  may  be,  it  cannot  be  expefled  that  they  can  givef 
the  CsLttie  fatisfa^Ioh  to  thofe  who  are  intcrcfted  In  the  event  of  tht 
controveffy.  By  the  *9  Geo.  HI.  c.  5^.  every  awird  in  writi6g 
«itift  be  upon  a  £lve  (billings  ftamp'. 
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CHAPTER     THE     SECOND. 
OF  REDRE&S  BY  THE  MERE  OBERATIOK 

OF  LAW. 


THE  temedies  for  private  wrongs,  vhich  are  effefted 
by  the  mere  operation  of  the  law,  will  fall  within  a 
vdry  narrow  compafs :  there  being  only  two  inftances  of  this 
fort  that  at  prefcnt  occur  to  my  rccoUedlion  j  the  one  that 
of  retaifietj  where  a  creditor  is  made  executor  or  adnrinl- 
ftratbr  to  his  debtor  >  the  other,  in  thp  c^^e  of  w}ia(  Ae  law 
Cjjlls  a  rendtt4i^^ 

I.  If  a  perfon  indebted  to  another  makes  his  creditor  or 
debtee  his  executor,  or  if  fuch  creditor  obtains  letters  of  ade 
miniflration  to  his' debtor ;  in  thefe  cafes  the  law  gives  him 
a  remedy  for  his  debt,  by  allowing  him  to  retain  fo  much  as 
will  pay^  himfelf,  before  any  other  creditors  whole  debts  are 
of  equal  degree  *•  This  is  a  remedy  by  the  merd  a£k  of  law^ 
and  grounded  upon  this  reafon;  that  the  executor  cannot^ 
without  an  apparent  abfurdity,  commence  a  fuit  againft  him- 
felf as  reprefentative  of  the  deceafed,  to  recover  that  which 
is  due  to  him  in  his  own  priva(e  capacity :  but,  having  the 
^hde  perfonal  eftate  in  his  hands,  fo  much  as  ift  fufiicient 
t9  anfwer  his  own  demand  is,  by  operation  of  law,  applied 
^  that  particular  purpofis. '  Elfe,  by  being  made  executor, 

•  1  RoU.  Ak»  912.    Plowd.  543*    See  to1«  II.  page  51 1 » 
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he  would  be  put  in  a  worfe  condition  than  all  the  reft  of  the 
world  b^fides.  For,  though  a  ratable  payment  of  all  the 
debts  of  the  dcceafed,  in  equal  degree,  is  clearly  the  moft 
equitable  method,  yet  as  every  fchcme  for  a  proportionable 
diftribution  of  the  aiTets  among  all  the  creditors  hath  been 
hitherto  found  to  be  impracticable,  and  produftive  of  more 
mifchiefs  than  it  would  remedj;  fo  thafe^  the  creditor  who 
firft  commences  his  fuit  is  entitled  to  a  preference  in  payment; 
it  follows,  that  as  the  executor  can  commence  no  fuit,  he 
muft:bej)aid  the  laft-of  any,  and  of  courfii  miift  l^fehis  debt, 
in  cafe  the  eftate  of  his  teftator  (hould  prove  infolvent,  unlefs 
he  be  allowed  to  retain  it.  The  doftrine  of  retainer  is  there- 
fore the  neceflary  confequence  of  that  otlier  doftrine  of  the 
law,  the  priority  of  fuch  creditor  who  firft  commences  his 
a£lion.  But  the  executor  fhall  not  retain,  his  own  debt,  in 
prejudice  to  thofe  of  a  higher  .degree  j  for  the  law-^nly^pHld 
him  in  tile  fame  fituation,  a$  if  h^  had  fuedhinifelf as  exe« 
cutor,  and,  recovered  his  debt ;  which  h<f  never  could  be 
fuppofed  to  have  done,  while  debts  of  a  higjxer.  njiturc  fub- 
frfted«  Neither  (hall  one  executor  be  allawed  to,  retain  hi$ 
own  debt^  in  prejudice  to  that  of  his  co*eqcecutar.in  equal 
degree ;  but  both  fliall  be  difcharged  in  proportion  **•  Npr 
ftall  an  executor  of  his  own  wrong  be  in  any  cafe  permitted 
t6  retain  '^.  .  , 

II.  Remitter  is  where  he,  who  hath  the  true  property 
ptjusproprietatis  in  lands,  but  is  out  of  pofleffion  thereof  and 
hath  no  right  to  enter  without  recovering  pofleffion  in  aj^ 
adion,  hath  aftervirards  the  freehold  caft  upon  him  by.fomii 
fubfequept^  and  of  couTfe.  defe£live  title  :  in  this  cafe  he  is 
remitted^  or  fent  back,  by  operation  .of ;  law,  to  his  antien^ 
and  more  certain  title  \  The  right  of  entry,  which  he  hath 
gained  by  .a  bad  title,  ihall  be  ipfifaSio  annexed  to  his  own 
Inherent  good  one ;  and  his  defeasible xftate  (ball  be  utterly 
defeated  aad  annulled,  by  the  inftantaneaus  zOi  of  law,  with- 
out his  pacticipation  orconfen|*^.     As  if  A  difleifes  B»  tha$ 

b  Vlner.  Jbr,  u  ixecutfrs,  D.  a.  ^  Litt.  §  655, 

e  5  Rep.  30.  «  Co.  Litt.  358.     Cro*  Jac,  489. 

IS, 


^Digitized  by 


Google 


C)x.  a.  Wr  o  M  <j  s.  ao 

U',  turn&  him  out  df  poiTeflion,  and  dltfs  leaving  a  fon  C; 
hereby  the  eilate  defccnds  to  C  the  fon  of  A,  and  B  is  batr«d 
fVdtri  entering  thereoil  till  he  proves  his  right  in  an  aftion : 
now,  if  aftetwards*  C  the  heir  of  the  diffeifor  makes  a  leafc 
for  life  to  D,  with  reitiainder  to  B  thfe  diffeifec  for  life,  and 
D  dies';'  heretiy  the  rthitdndtr  accrues  to  B,  thfe  difleifee : 
ivhb  thus  gaining  a  new  freehold  by  virtue  of  the  remainder, 
^hich  Is  a  bad  tifle,  is  by  aft  of  law  remitteJf  or  in  of  his 
former  and  fifrer  eftate  f.  For  he  hath  hereby  gained  a  new 
right  of  poiTeQion,  to  which  the  law  immediately  annexes  his 
antient  right  of  property. 

If  the  fjidequent  eftate,  or  righl  of  pbfleflion,  be  gained 
by  a  nian*s  own  aft'  or  confcnt,  as  by  immediate  purchafe 
being* of  full*age>  he  fliall  not  be  remitted.  For  the  taking 
fuch  fubfcquent  eftate  was  his  own  folly,  and  fliall  be  looked 
upon  as  a  witiver  of  his  prior  right ».  Therefore  it  is  to  be 
obferved,  that  to  every  remitter  there  arc  regularly  thefe  in- 
cidents i  an  antient  right,  and  a  new  defeafible  eftate  of  free- 
hold, uniting  in  one  and  the  fame  perfoh ;  wliich  defeafible 
eftate'  muft  be  cajl  upon  the  tenant,  not  gained  by  his  own 
aft  or  folly.'  The  reafon  given  by  Littleton  \  why  this 
remedy,  which  operates  filently  and  by  the  mere  aft  of  law, 
was  allowed,  is  fom^what  fimilar  to  that  given  in  the  pre- 
ceding article  j  becaufe  otherwife  he  who  hath  right  would 
be  deprived  of  all  remedy.  For  as  he  himfelf  is  the  perfon 
in  poffeffion  of  the  freehold,  there  is  no  other  perfon  againft 
whom  he  tan  bring  an  ^ftion,  to  eftablifti  his  prior  right. 
And  for  this  caufc  the  law  doth  adjudge  him  in  by  remitter  j 
that  is,  in  fuch  plight  as  if  he  had  lawfully  recovered  the 
fame  land  by  fuit.  For,  as  lord  Bacon  obferves ',  the  be- 
nignity of  the  law  is  fuch,  as  when,  to  preferve  the  princi- 
ples and  grounds  of  law,  it  depriveth  a  man  of  his  remedy 
without  his  own  fault,  it  will  rather  put  him  in  a  better  de- 
gree and  condition  than  in  a  worfe.  Nam  quod  retnedio  defile 
tuiiur^  ipfa  re  valet,  ft  culpa  ahftU     But  there  ihall  be  no 

'       i  Finch.  L.  194.    Lin.  §  683.  ^  %  661. 

I  Co.  Lite.  348.  350.  *  Elem.  c.  9. 
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remitter  toz  right j  for  wbipb  the  party  has  no  remedy  by 
zGtion  ^:  as  if  the  liTue  in  tail  be  barred  by  the  fipe  or  war* 
ranty  of  his  anceftor,  and  the  freehold  is  afterwards  c$ift  upon 
him ;  he  (hall  not  be  remitted  to  his  c((ate  tail '  I  for  th^ 
operation  of  the  remitter  is  exa£Uy  the  fame>  ^fter  the  union 
of  the  two  rigHts,  as  that  of  a  real  a&ion  would  have  been 
before  it.  A$  therefore  the  iflue  in  tail  could  not  by  any 
^Stign  have  recoyered  hid  aiitient  eftate>  heihall  jaot  recover 
i|:  by  romittcfr 

And  thus  much  for  thefe  extrajudicial  remedie^j  as  well 
for  real  as  perfonal  injuries^  which  ate  fumiflied  or  permitted 
by  the  law,  where  the  parties  are  fo  peculiarly  drcumftancedt 
as  not  to  ma]^e  ^  eligible,  or  in  fqpie  cafes  even  pofSUe,  to 
apply  for  redrefs  in  the  uf^al  ax^d  ordinary  method^;  to  thp 
courts  of  public,  juftice. 

•  If  Co.  tict.  349.  '  l^iot»u$.    ^Asv^%^f 
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CHAPTER    TH£    TtflAO. 
OF    COURTS   IN    OE?^ERAL. 


TBE  next,  and  principal,  objeft  of  our  enquiries  is  Ae 
redrefs  of  injuries  hy/uit  in  courts':  wherein  the  aft 
of  the  parties  and  the  a£t  of  l;jw  co-operate ;  the  aft  of  the 
l^arties  being  iieceflary  to  fet  the  law  in  motion,  and  the 
procefs  of  the  law  being  in  general  the  only  inftrument,  by 
which  the  parties  are  epablpd  to  procure  a  certain  and  ade- 
quate redrefs. 

And  here  it  will  not  be  Improper  to  obferve,  that  although,* 
in  the  feveral  cafes  of  redrefs  by  the  aft  of  the  parties  men- 
tioned in  a  former  chapter  *,  the  law  allows  an  extrajudicial 
remedy,  yet  that  docs  not  exclude  the  ordinary  courfe  of  juf- 
tice :  but  it  is  only  an  additional  weappn  put  into  the  hands 
of  certain  perfons  In  particular  inftances,  where  natural 
equity  or  the  peculiar  circumtenccs  of  their  fituatlon  re-» 
quired  a  more  expeditious  remedy,  than  the  formal  procefs 
of  any  court  of  judicature  can  fumifh.  Therefore,  thoogh 
I  may  defend  myfelf,  or  relations,  from  external  ^lence,  I 
yet  am  afterwards  entitled  to  an  aftion  of  aflault  and  battery: 
though  I  may  retake  my  goods,  if  I  have  a  fair  and  peaceable 
opportunity,  this  power  of  recaption  does  not  debar  me  irom* 
my  aftion  of  trover  or  detinue :  I  may  either  enter  on  the 
lands,  on  which  I  have  a  right  of  entry,  or  may  demand 
(ofleflion  by  a  real  aftion :  I  may  either  abate  a  niifanpc  by 
mv  own.  authority,  or  call  upon  the  law  to  do  it  for  inc :  I 
piay  diftirein  for  renti  or  have  an  aftion  of  debt,  atmy  bwa 
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option :  If  I  do  not  diftrein  my  neighbour's  cattle  damage^ 
feafant^  I  may  compel  him  by  action  of  trefpafs  to  make  me 
a  fair  fatisfaftion :  if  a  hcrlot,  or  a  deodand,  be  withheld 
from  me  by  fraud  or  forcfj,  I  may  recover  it  though  I  never 
fcifed  it.  And  with  regard  to  accords  lifid  lAWtrations,  thefe, 
in  their  nature  being  merely  an  agreement  or  compromife, 
mofl  indifputably  fuppofe  a  previous -right,  of  obtaining  rc- 
drefs  fome  other  way,  whicli  is  given  up  by  fuch  agreements 
But  as  to  remedies  by  the  mere  operation  of  law,  thofe  arc 
indeed  given,  becaufc  no  remedy  can  be  miniftred  by  fuit  or 
aftion,  without  running  into  the  palpable  abfurdity  of  a. 
maVs  bringing  an  adlion  againft  himfelf :  the  two  cafes 
wherein  they  happen  being  fuch,  wherein  the  only  poffible 
legal  remedy  would  be  diredled  againfl  the  very  pcrfon  him-r 
felf  who  feeks  relief. 

In  allother  cafes  it  is  a  general  and  indifputaWc  ruic»  that 
where  there  is  a  legal  right,  there  is  alfo  a  legal  remedy^  by 
fuit  or  ajSiionat.law^  whenever  that  right  is;  inyaded,'  .  And,^ 
in  treating  of  tiiefc  remedies  by  fuit  ia«ourtSj)iihdi)pwffuc{ 
the  following  method :  firft,  I  fliall  conaGiler  the  nature  9^ 
ieverai  fpecies  of  courts  of  juftice:  and^  fecondly,  I  ihalL 
^oint  out  in  whic;h  of  thefe  oourtsj  and  in  w:hat  manner^  the^ 
proper  remedy  may  be  had  for  any  private,  injury;  or,  ho^ 
other  words^  what  injuries  are  cpgniiablei  and  how  redxeilc^ 
in  each  refpedlive  f^ecies  of  courts*  .         ,^ 

tiRST  then,. of. courts  of  juftice*  Aitd  heteltl  we  wilt 
conGder^  firft,  their  nature  and  incidents^  in  general ;  aod^* 
then,  the  feyeral  fpec^es'  of  them,  ere£i;ed  and  ackn^^leg^dr 
by  the  Uw«  of- England*  >  ^ 

.  A  coxjRT  IS  defined  to  be.  a  pjaqc .wherein  juftice  is  iudir' 
cially  adminiftered**.  And,  as  by  our  excellent  ccMiftitution 
the  fole  execjitivc  power  of  the  laws  is  vcfted  in  the.perfonor 
the"  king,. it  will  follow  that  all  courts  of  jujftice,  which  are 

"      b  Co.  Litt.  58.  ' 
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tKc  mcclium  by  which  he  adminifters  the  laws^  are  derived 
from  the  ^wer  of  the  crown  *=.  For  whether  created  by  a£t 
pf  p^arii^ment,  or  letters  patent,  or  fubfifting  by  pfefcrip- 
tioii,  (the  only  methods  by  whicK  any  court  of  judicature^ 
can  cxift)  the  tmg*s  confent  in  tlie. t>fro  former  is  exprefsly, 
tfnd  in  the  latter  impliedly,  given.  In  all  thefc  courts  the 
king  is  ftippofed  m  contemplation  of  law  to  be  always  pre- 
sent y  but  as  that  is  in  faflt  impoltible,  he  is  there  reprefented 
by  his  judges,  whofe  power  is  only  an  emanation  of  the 
royal  prerogative, 

F6.R  the -more- fpeedy>  uniycflal,  and  impartial  admini* 
ftrati'on  of  jufiice  between  fiibjea  and  fiibjeft,  th6  laW  hath 
9ppoift^€4-^  prodigi0U3r  variety  of  cpurtS|,fome  with  a  mere 
limited,  "others  with  a  more .  extcnfive  jurifdi£H6n  j  fome 
conftitut^dtp  inquire. only,  others  to  hear  and  determine: 
fome  to  determine  in  the  firft  inftaaee,  others  upon  appeal 
and  by-way  of  review.  All  thefe  ia  their  turns  will  be  takei* 
PQtkQ  of  in  their  refpeAive places.:  and!  fhall  therefore  here 
only  ix^tioi^oii^  diftin^ion^  that  runs  throughout  them  all  ^. 
viz.  that  fome  of  them  are  courts  of  record,  others  fjot  of  ri^ 
eord.  A  cowt'of  record  is  that  where  the  adis  and  judicial 
proceedings  are  enrolled  in  parchment  for  a  perpetual  memo- 
ri;il  and  tc(liuiony.: .  wluch  rolls  are  called  the  records  of  the 
^purt,  and  arc  of  fuch  high  atid  fiipcreminent  autliority,  that 
their  truth  is  not  to,  be  called  in  qu^ftion.  For  it  is  a  fettled 
ruift  and  maxim  th^t  nothing  ihall  be  averred  againft  a  record, 
»or  (hall  any,  plea>.or  even  proof,  be:  admitted  to  the  con* 
trary*.  Ai)d  if  the.exiftencc  of  a  record  be  denied,  it  (hall 
tie-tried.by  notlung  but  itfelf ;  that  is,  upon  bare  infpe£lion 
whether  there- be  any  fuch  record  or  no  v  elfc  there  would  be 
»a  end  of  difpiubes.  But,  if  there  aj)pear  any  miftake  of  the 
clerk' in  making  up  fuch  record,  the  court  will  direil  him  to 
amend  it.  All  courts  of  record  are  the  king's  courts j  in  right 
6i  his  croWh  aiid  royal  dignity^,  and  therefore  no  other  coutt 

«  See  book  X,  eh.  7.  e  J6iM. 

4  Co.  litt.  a6o.  f  Finch.  L;  131, 
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bath  authority  to  fine  or  imprifon ;  fo  that  the  very  ereAion 
£  ly  J  of  a  new  juriWiftion  with  power  of  fine  or  imprifonmcnt 
makes  it  inftantly  a  court  of  record*^.  A  court  not  of  record  - 
is  the  court  of  a  private  man  ;  whom  xht  law  will  not'  intruft 
With  any  difcretionary  powef  over  the  fortune  or  liberty  of  his 
fellow-fubjefts.  Such  are  the  courts-barort  iiicident  to  every 
manor,  and  other  inferior  jurifdiftions ;  wb^re  the  proceed- 
ings are  not  enrolled  or  recorded ;  but  a|  well  their  exift^ce 
as  the  truth  of  the  matters  therein  contained  iha)l,  if  difputed;, 
be  tried  and  deteripined  by  a  jury.  Tlfefc  courts  tan' hold  no 
plea  of  matters  cognizable  by  the  common  law,  unfcfs^imdet 
the.  value  .of  40/.  nor  of  any  forcible  injury  whatfocv^,  not 
having  any  proccfe  to  arreft  the  pcrfoti  of  the  d^^fctid^tit  **. 

In  every  court  there  mull  be  at  leaft  thi^ec  ccAiftltnent 
parts,  the  affory  ret^s,  2Lnd  Judex :  the  a^qry  or  pkintifF,  who 
complains  of  an  injury  done ;  the  reusy  or  defendant,  ivho  is 
called  upon  to  make  fstisfaf^ion  for  it ;  and  thtjudex^  or 
judicial  power,  which  is'  to  examine  the  truth  of  the  fad,  to 
determine  the  law  arifing  upon  that  f a£i^  and,  if  any  injury 
appears  to  hare  been  done,  to  afcertain  and  by  it*s  officers  to 
apply  the  remedy.  It  is  alfo  ufual  in  the  fuperior  courts  to 
have  attorneys,  and  advocates  or  counfel,  as  affiftants.   ' 

An  attorney  at  law  anfwer^  to  the  pro^rator,  or  proctor, 
of  the  civilians  and  canonifts  K  And  he  is  one  who  is  put  iti 
the  place,  ftead,  or  turn  of  another,  to  manage  his  mattery 
of  law.  Formerly  every  fuitor  was  obliged  to  appear  In  per- 
fon,  to  profedute  or  defend  his  firit,  (according  to  the  old 
Gothic  conftitution  ^j)  unlefs  by  fpecial  licence  under  the 
king's  letters  patent  K  This  is  ftxll  ihe  law  in  criminal  cafes. 
And  an  idiot  cannot  to  this  day  appear  by  attorney,  but  in 
perfon  * ;  for  he  hath  not  difcretion  to  enable  him  to  appoint 

«  SalJf  •  200*     i^  Mod.  388,  .    ««»jrwtt^<«*r." 

^  z  Inft.  311.  ^  Stierohook  dtjur,  Gotb,  Li,c»  6p 


i  Pope  Boniface  Vllf,  in  6  Decretal,  1  E.  N.  B.  25. 

/.  3.  f.  16.  §  3.  rpeakS  of  *yj>r§curato^       y    ^  ikU.  %7* 
"  rihusy  ^ui  in  elijuibus ^artibus  atgrnati 
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a  ptoper  fubftitute :  and  upon  his  being  brought  l>efore  die  - 
court  in  fo  defencelefs  a  condition,  the  judges  are  bound  xa\^  2^  1 
take  eare  of  his  interefts,  and  they  fliall  admit  the  bed  plesi 
in  his  behalf  that  any  one  prefent  can  fugged  *.  But,  as  ill 
;the  Romdn  law  '<  cum  ollrh  in  ufujmjfety  alUrius  nomne  agi 
^^  non  paffi^  fedyjida  hoc  nan  minimam  incommoditatem  habebati 
^*  etpetunt  homines  pet pfocutatorellitlgare^i*  fo  with  us,  upon 
the  fame  principle  of  convenience^  it  is  now  permitted  in  ge- 
neral, by  divers  antienf  ftatutes,  whereof  the  iirft  is  ftatute 
Weftm.  a».c.  I  a.  that  attotncjrs  may  be  made  td  profccute  or 
defend  any  a£Uon  in  the  abfence  of  the  parties  to  the  fuit* 
Thefc  attorneys  ^re  now  formed  Jiito  a  regolstr  corps ;  they 
are  admitted  to  die  execution  of  then:  office  by  the  fuperior 
'courts  of  Weftminfter-hall  ^  add  are  in  all  points  officers  of 
the  rtfpe£tive  courts  in  which  they  afe  admitted:  and,  as 
they  haite  many  jArivileges  oil  a<fcottot  of  tbeiiC  attendance 
thetc,  fo  they  are  peculiarly  fubjefl  to  the  cenfdre  arid 
animadTetiion  of  the  judges.  No  man  can  prat^iie  as  an  at<- 
torney  in  any  of  thofe  courts,  but  fuch  as  is  admittedand 
fworn  an  attorney  of  that  particukr  court :  an  attorney  of 
the  court  of  king's  bencA  cannot  praAice  in  the  court  of 
epmmon  pleas  \  nor  vice  wrfa.  To  pra£lice  in  the  court  of  ^ 
chancery  it  is  alfo  neceflary  to  be  admitted  a  folicitor  tbeiem : 
and  hy  the  ftatute  22  Geo^II.  c.  46.  no  perfon  fliall  a£k  as 
an  attorney  ^t  the  court  of  quarter  feffions,  but  fuch  as  has 
been  regularly  admitted  in  fome  fuperior  court  of  record.  So 
early  a$  the  ftatute.  4  Hen,.  IV* .  c.  ;8.  it  was  enaSed,  that 
attorneys  fliould^be  examined  by  the  judges,  and  none  ad- 
mitted but  fuch  as  wexe  virtuous,  learned,  and  fworn  to  do 
their  duty.  And  many  fubfequent  ftatutes?  have  laid  them 
und^r  farther  xegulatiQns(  I  }• 

A  Bm.  Abr^  u  lieoi.  tr  2  Geo.  U.  c  23 .    4x  Ceo.  il.  c«  46. 

«  infl,  4-  tiu  10.  •      »3  ^^0'  ^1*  c*  *6« 

P  3  Jae.  I.  c  7.    i»  Geo.  J.  c.  29. 


(1)  The  number  of  attorneys  has  much  increafed  within  tlfe  lal( 

three  oemuries  ^  for  an  ad  of  parliament  pafled  in  the  33  Hen.  Vl« 

£.  7.  ;S3tes,  dutt  Slot  long  before  that  time  there  hvi  not  b«eo 

"^  4  xnorc 
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Of  advocates,  or  (as  \yc  generally  call  ihcoi)  ^q\in(tl, 
tfecre^re  two  fpecies  or  d^ff9t$  j  barrift^r^  a^  fcrje^nts. 
The  fonder  are  adinitt?4  after  a  e^nWerpble  p^itidd  ^f  ftudjr, 
or  al  teaft  ftanding,  in  th?  inns  of  coijirt  *»  ^  and  a«^  in  ouf  old 
C  27  ]  books  ftiled  apprentices^  apprentidi  ad  kgsntf  being  locked 
upcm  as  mej;;e]y  learners^  and  not  ^juallfied  to  execute  the  fuU 
office  of  an  advxjcate  till  they  i^re^e  fifteen  years  ilanding ;  at 
vhiqh  tlme^  according  to  Fortefcue  %  they  might  .be  called 
to  the  ftatc  ^nd  degree  of  ferjeants,  ox  fervmUs  ad  l^em^ 
Hf^vi  antient  and  honourable  )tlus  fl^ate  and  degree  is^  with  thp 
form^  iplp^dor,  and  profits  attending  itj  haish  been  fo  fully, 
difplayed  by  many  liearned  writers  %  that  it  need  not  bi^ 
here  enlarg^  on.  I  fh^ll  only  pb&rve^  that  ferjeants  at  hyr 
sgre  bound  by  a  folemn  oath '  to  do  their  duty  to  their  clients  : 
and  that  by  cuftom"  the  judges  of  theeourts.of  Weftxninfter. 
arq  alvjrays  admitted  into  this  venerable  orders,  before  they, 
arc  advanced  to  the  bench  5  th^  original  of  which  was  pro-^ 
bably  to  qualify  ih&puiftte  barons  of  the  exchequer  to  become 
juilices  of  aiSfe  recording  to  the  exigence  of  the  ilatute  o£ 
14  Edw.  IIL  c-  16.  From  jboth  thefe  degrees  fome  are 
nfually  fi^le^ed  tp  be  his  majefly's  counfel  learned  in  the  law  % 
the  two  principal  of  whom  are  called  his  attorney,  and  foli-» 
citpr,  general.  The  fiirft  king's  cpunfel,  under  the  degree 
of  lerjeant,  was  Cr  Francis  Bacon,  who  wa^  made  fp  boMris. 

4  See  Vfl?.  I.  in^4.  §  i.  prioted  in  |7^S>  pititledy  H  ^^ei^ion^ 

r  de  Lh.  c»  50.  *<  touching  the  antiquity  and  dignity  c^ 

•  portefc.  ibid,    10  Rep.  pref.  Dug-  «<  the  degree  of  Terjeant  at  law.** 

da}.  Orig,  Jurid,     To  which  may  be  t.a  Inft.  214.                                    ' 

addcdatra/Cl  by tlie  late  ferjeanit  Wynne,  •  Ftftelc.  ^.  5a 


more  than  fix  or  eight  attorneys  in  Norfolk  and  SufFqJk  quo  tern'- 
fore,  (it  obferves,)  magna  tranquillitas  regnahat,  but  that  the  num-^ 
bar  hadincreaftd  to  uventy-four,  Ijo  the  great  vexation  and  pre- 
judice of  thefe  counties;  it  therefore  eoadls  that  for^he  fmrfre 
there  fhall  only  be  fix  attorneys  in  Norfolk,  fix  in  Suffolk,  and 
two  in  the  city  of  Norwich.  As  it  does  not  appear  that  this  fta- 
tut^  was  ever  repealed,  it  might  bs  cmipiii  to  inquire  bow  it  was 
originally  eVadf  4*  .       •    .     *, 

•  For  regulations  re(pe6Ung  attorneyf,  fee  Bur^t  tU*  Attomijf*' 
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v(ttifi^  wi^ttt  eilber^patent  or  £cc  "^ }  £0  that  tte  firft  of  tha 
tnodetsuofider  (who, arc  isqw  the  f»ro]^  fejrvAnts  of  U^e  £rown» 
\ritli  a  ibnding  fsdary)  feemsjtQ  h»iie  hci^n  fir  Francis  Norths 
afcenrards  lord  keeper  of  the  great  &aji  to  king  Charles  II  ^ 
Thefe  Uii^4  pottiifel  an£wer  in  fame  meafiire  10  die  advo«- 
^ates  of  the  revemie^  ddvocati^ci^  an^ong  |he  Romaos.  For 
liiejr  nti^&not  be^copioyed  ia  vxj  cattfcagaioft  the  crovn 
wadlout  fpecial£cence(a)i  ifl^wbic^reftriftion  they  qgretwith 
theadvx)catesof.die£fc^:  hut  in  the  impepal  Jaw  die  prohi^ 
bitionMras  cprncd  fl^iU  farther^  an<^  perhaps  w^ls  moxe  for  the 
dignity  of  the  foftereign  ;  for,  excepting  fomc  peculiar  caufes^ 
the  £fcal  adaroeates: were  iQOt  peD3ritted,to.be  at  all  concerned 
iApm^Aiixt(&hci?9ytx^  A  cuftom  haa  [   28   J 

of  jfatey^rspirevailed  cf  granluttg  letters  patent  of  precedence 
IP  .fcich  barriftest^.as  the  .ctawn  thinks  proper  to  honour 
mt}i  .<hat:]aark  of.  difthiflion  :  whei^ehy  tbej  Are  entitled  io 
fuch  Tank  and  prcsandienGe  ^  a^  are  affigned  in  their  rofpec^ 
ti«re .patents:  foav^inupa^nea^  after  the  king's  attorney  genoi 
raf,  hut  ttfually  p^xt  after  his  majefty's  counfel  tb^n  being. 
Thefe  (aswell^  the  queen's  attoiin^y  and  Jfolicitor  general  ^)  , 

wSachuIettors.  156."  4.  The  king's  attorney  general. 

»SwhUiife<^jao§erNoctiu.37...  .    ^ATh^kiAs'sroiicltorgenoaU 

rCu/.  2.9.  I.  ^  6.  The  king's  fcrjeants. 

'^IBuWz^'j^iIm  7.  The    king^s   counfet^   with  the  \ 

a  Pre-audience  in  the- courts  1$  rec-  qtieen's  attorney  and  folicltor. 

k^Md  eiflbvmttcb-ceofeqiieDcey  ^hat  it  S.  Secjeantsat  law* 

inay  aoc  Im  4mtfi  toiMt»j«xi  a  ihore  nible  '        9.  The  record^  of  X^ondon. 
9f  the  procc^nce  whick  uiually  obtalos  lo.  Advocates  of  the  civil  Jaw. 

aicongthcpraftifcrs.  11.  Barriftcrs. 

I.  The  klDg*a  premier  fcrjeantj  (fo  In  the  court  of  exchequer  two  of  the  moft 
conftltu ted  by  fpecial  patent.)          '    experienced^  barrifters,   cilled  the />o^- 

'S.  The  leing'*s  "antient  rerjeent»  or  man  and  the  r«^.inan  (from  the  places 

.  the  eldcA  among  the,  kiog*j .  ftr-  in  which  tiiey  Of)  have  al£9  a  pnp$»icnc« 

jca^ts*  /  la  ivotions.. 

3.  The  kio||*«  advpcate^eseraL  b  $^d.  tit.  hon.  i.  6.  y* 

■  ■i«»n     I  lir     1^— .  i,n        I       I.   ..,. I   .,«,...,,,■.,,.  _■„.,.., II..  I. 

(j)  HeiKe  none  of  the  king'?  counfel  c^n.  publicly  plead  in 
court  for  a  prironer«  pr  a  defeodant  in  acrimlDal  profecuUojQ«  wiLh* 
012^  a  licence,  wluch  is  never. tefuft^i ;  bat  an  expence  of  abput  p/. 
i9aft  be  incurred  in  obuimn^iti  '\  \ 

1  rank 
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rank  promifeaoudy  with  the  king's  eottitfel,  and  together 
with  them  fit  within  the  bar  o^  the  refpe^ve  courts :  but 
receive  no  falaries,  and  are  not  fwom  ^  and  therefore  are  at 
>  liberty  to  be  retained  in  caufes  againft  the  crown.  And  aH 
other  ferjeants  and  barrifters  indifcriminitely  (edfccet>t  in  the 
court  of  common  pleas^  where  only  ferjeants  are  admitted) 
may  t9ke  upon  them  the  proteftioh  aoid  (kfenee  of  any  fuitorsj 
whether  plaintiff  ot  defeqdant :  who  are  therefore  eaUed  their 
client fy  like  the  dependants  upon  the  antient  Roman  oratorsi 
Thofe  indeed  praAifed  gf^tit,  for  honour  meidy,  or  at  mod 
for  the  fake  of  gaining  infioence :  and  fo  Uiiewile  it  is  efta-» 
blifhed  with  us  ^i  that  a  counfel  can  maintain  no  action  for 
^  his  fees(3)i  which  are  given^  not  as  /ecafw  vd  c^nduRm^  but  as 
quiddam  honorarium  ;  not  as  a  falary  m  lArti  hot  t$  a  mere 
gratuity,  which  a  counfellor  cannot  demand,  without  doing 
wrong  to  his  reputation  ^ :  as  is  alfo  laid  down  with  regard 
to  advocates  in  the  civil  law  %  whofe  honorarium  wzs  dire&cd 
by  a  decree  of  the  fenate  not  to  exceed  in  any  cafe  ten  thoufand 
[    29    ]fefterc6s,orabottt8o/.  of  £nglUhmoney^(4).  And»  in  order 

e  Da?i8  pref.  »!•    iCh.Rep.  38.,  «  ^^  11.  ^.. 

I.  ■   *■;.■>■ i » r,     r  ' 

^  (3)  Upon  the  fame  principle  a  phyficiaa  cannot  onraifttam  att 

a^ion  for  his  fe^s.    4  T.  R,  317. 

(4)  The  cireufflftances  which  led  to  this  decreey  as  recorded  b/ 
Tacitus,  deferve  to  be  mentioned.  Samius,  a  Roman  knight  of 
diftinftion,  having  given  Suilius  a  fee  of  three  thoufand  g;mneas  t(y 
.  i^ndertdce  his  defence^  and  finding  that  he  was  betrayed  by  his  ad* 
ydesLtCp/ferro  in  domo  ejus  incuhuit.  In  confeqiaeBce'  of  this  the 
fenate  infifi^d  trpon  enforcing  the  Gincian  Iswy  qua  sanntur  anii* 
qidius^  mquis  cb  tau/am  erandam  pecumam  .donum^f€  ac<ifiat* 

Tacitus  then  recites  the  arguments  of  thofb  who  fpoke  again  fl 
the  payment  of  fees>  and  of  thofe  who  fupported  the  pra^Uce,  and 
condudes  with  telling  us,  that  Claudius  Csfar  thinking  that  thertf 
was  more  reafon,  though  lefs  liberality,  in  the  arguments  of  the 
letter,  capiendis*  pecuniii  pofiit  modunii  u/que  ad ' dena  f^efflog  ^uim 
tgreffi  fipetunddtum  tenerehiur.     i  Jnn.  lii^  il.  e.  ^. 

Bat  befides  the  acceptance  ef  fuch  immerrfc  fees,  die  perfidy  of 
advocates  had  become  alKommon  traffic  ;  for  Tacitus  xntrodtfce» 

the 


Digitized  by 


Google 


Ch.  3.  W  R*  o  N  o  s;  29 

to  encourage*  due  frecdom.of  fpeechin  the  lawful  defence  of 
their  clients,  and  at  the  fame  time  to  ^ive  a  check  to  the  un- 
feemly  iicentioufnefs  of  proftitute  and  illiberal  men  (a  few  of 
whom  may  fometinies  inGnuate  thcmfelves  even  into  the  moft 
honorable  profeffions)  it  hath  been  holden  that  a  counfel  is 
not  anfwtrable  forany  matter  by  him  fpoken,  relative  to  the 
caufe  in  band;  and  fiiggefted  in  his  clients  inftrudlions »  al- 
though4f  Ibouldrcfled^  upon  the  reputation- of  another,  and 
even  i>roVe*al)fclutcly  groundlefs :  but  if  he  mentions  an  un- 
truth of  hi^owxr invention,  or  even  upon  inftru£lionsi  if  it  be 
impertinent  to  the  caufe  in  hand,  he  is  thai  liable  to  an  ac- 
tion ft6m  the  party  injured  8^.  -  And  counfel  guilty  of  deceit 
or  colhifion  are  pynifhable-by  the  ftatute  Wcftin.  i .  3  Edw.  I. 
c,  23^  T^thimprifonmcnt  for  a  year  and  a  day,  and  perpetual 
filencer  in* the  courts;  a  puniihment  ftiU  f«metimes  iufiided 
for  groft  mifilemefnors  in  pra£tice  \ 

S  Cro.  Jac  90.  1»  Raym.  376, 


the  fabje£i  by  bbferviii|^9  nee  quidfuam  pulliue  mercis  tam  venale 
fait  quam  adfyoctUwum  ferfidia.    To  the  honour  of  our  courts  the^ 
corruption  of  judges  and  the  treachery  of  counfel  are  crimes  un* 
lueard  of  in  this  country. 


Vol.  III. 
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CHAPTER     THB     FOURTH^ 

OF  T^E  PUBLIC  COURTS  of  COMMON 
LAW  AND  EQUITY. 


WE  arc  next  to  confidcr  the  fevcral  fpecies  and  diftinc- 
tions  of  courts  of  juftice,  which  are  acknowlaged 
and  ufed  in  this  kingdom.  And  thefe4re  either  fuch  as  are 
of  public  and  general  jurilfdiftion  throughout  the  whole 
realm  ;  or  fuch  as  are  only  of  a -private  and  fpecial  jurifdic- 
tion  in  fome  particular  parts  of  it^  Of  the  former  there  are 
four  forts ;  the  univerfally  eftabliflied  courts  of  common  law 
and  equity  $  the  ecclefiaftical  courts  i  the  courts  military  $ 
and  courts  maritime.  And,  firft,  of  fuch  public  courts  as 
are  courts  of  common  law  and  equity. 

The  g^olicy  of  our  anciept  conftitution,  a*  regulated  and 
eftabliflied  by  the  great  Alfred,  was  to  bring  juftice  home  to 
every  man's  door,  by  conftituting  as  many  courts  of  judicature 
as  there  are  manors  and  townfliips  in  the  kingdom  5  vtrhereia 
injuries  were  redrefled  in  an  eafy  and  expeditious  manner,  by 
the  fufFrage  of  neighbours  and  friends.  Thefe  little  courts 
however  communicated  with  others  of  a  larger  jurifdiflion^ 
and  thofe  with  others  of  a  ftill  greater  power  5  afccnding 
gradually  from  the  loweft  to^hu  fupreme  courts,  which  were 

rcfpeftively 
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tefpcftmly  conftkuted  to  corrcfi  ^tihe  errors  of  tlie  infolor 
ones,  and  to  -determine  fuch  cau&s  as  by  reafou  of  their 
3veight  and  difficulty  demanded  a  more  folemn  difcuflion. 
Thecourfe  of  juilice  flowing  in  large  ftreatns  from  the  king, 
Qs  the  fouatain,  to  his  fuperior  courts  of  record  5  and  being - 
then  fubdivided  into  fmaller  charniels,  till  the  whole  and 
every  part  of  the  kingdom  were  plentifully  Watered  and  re- 
freihed.     An  inftitution  ihat  fbems  highly  agreeable  to  the 
-•difliatesof  natural  reafon,  as  well  as  of  more  enlightened  po* 
Ticy ;  being  equally  fimilar  to  that  which  prevailed  in  Mexico 
and  Peru  before  they  were  difcovered  by  the  Spaniards,  and  to 
that  which  was  eftabliflied  in  the  Jewifli  republic  bj  Mofes* 
ia  Mexico  etch  towm  and  province  had  It's  proper  judges, 
who  heard  and  decided  cau&8,  except  when  the  point  in  liti'- 
gation  was  too  intricate  for  their  determination ;  and  then  k 
was  remitted  to  the  fupreme  court  of  the  empire,  eftabliihed 
in  the  c;ipita],  and  confifting  of  twelve  ]\xdges\     Peru,  ac- 
cording to  Garcilafib  de  Vega,  (an  hiftorian  defcended  from 
the  antient  Incas  of  that  country)  was  divided  into  fmall  diC- 
tri£U  containing  ten  families  each,  all  regiftred,  and  under 
one  magiftrate  j  who  had  authority  to  decide  little  dii^ences 
and  punifli  petty  crimes.    Five  of  thefe  compofed  a  higher 
c\2ihoiJifty  families  \  and  two  of  thefe  laft  compofed  another 
called  z-lufjdred.    Ten  hundreds  conftituted  the  largeft  divi- 
£on,  confifting  of  a  iheufani  families ;  and  each  divifion  had 
it's  feparatc  judge  or  magiftrate,  with  a  proper  degree  of  fub- 
ordination  ^.    In  like  manner  we  read  of  Mbfes,  that,  find- 
ing the  folc  adminiftration  of  juftice  too  heavy  for  him,  he 
«<  chofe  able  men  out  of  all  Ifrael,  fuch  as  feared  God,  men 
«  of  truth,  hating  covetoufnrfs.;  and  made  them  heads  over 
«  the  people,  rulers  of  thoufands,  rulers  of  hundreds,  rulers 
<«  of  fifties,  and  rulers  of  tens :  and  they  judged  the  people 
«  at  all  ieaftms ;  the  hard  caufcs  they  brought  unto  Mofes, 
«  but  every  frtaall  matter  they  judged  themifelves «/'    Thefe 
inferior  courts,  at  leaft  the  name  and  form  of  them,  ftill  con- 


»  Mp4.  Un.  Hi  ft,  xxxTiIi.  4.69*  c  £xod.  c.  iS» 

^  /^«xxxlx.  14. 
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tinue  in  our  legal  conftitution  :  but  a$  the  fupetior  courts  of 
C  32  ]  record  have  in  practice  obtained  a  concurrent  original  jurif- 
diflion  with  thefe  ;  and  as  there  is  befides  a  power  of  remov- 
ing plaints  or  anions  thither  from  all  the  inferior  jurifdic- 
tionsi  upon  thefe  accounts  (among  others)  it  has  happened 
that  thefe  petty  tribunals  have  fallen  into  decay,  and  almoft 
into  oblivion  :.  whether  for  the  better  or  the  worfe,  may  bt 
matter  of  fom*e  fpeculation ;  when  wc  confidcr  on  the  one 
hand  the  increafe  of  expenfe  and  delay,  and  on  the  other  the 
more  able  and  impartial  decifion,  that  follow  from  this  change 
of  jurifdi£tion. 

The  order  I  fliall  obfervc  in  difcourfing  on  thefe  feveral 
courts,  conftituted  for  the  redrefs  of  civil  injuries  (for  with 
thofo  of  a  jurifdidiion  merely  criminal  I  ihall  not  at  pTefent 
concern  myfelf)  will  be  by  beginning  with  the  lowed,  and 
thofe  whofe  jurifdiftion,  though  public  and  generally  dif- 
perfed  throughout  the  kingdom,  is  yet  (with  regard  to  each 
particular  court)  confined  to  very  narrow  limits ;  and  fo 
afcending  gradually  to  thofe  of  the  moft  extehfive  and  traBs. 
fcendant  power. 

I.  The  loweft,  and  at  the  fame  time  the  moft  expeditious^ 
court  of  juftice  known  to  the  law  of  England  is  the  court  of 
' piepoudre y  curia  pedis pulverizati :  fo  called  from  the  dufty  feet 
of  the  fuitors ;  or  according  to  fir  Edward  Coke  **,  becaufe 
juftice  is  there  done  as  fpeedily  as  duft  can  fall  from  the  foot. 
Upon  the  fanie  principle  thatjuftict  among  the  Jews  was 
adminiftered  in  the  gate  of  the  city  %  that  the  proceedings 
might  be  the  more  fpeedy  as  well  as  public.  But  the  ety- 
mology given  us  by  a  learned  modern  writer '  is  much  more 
ingenious  and  fatisfaftory ;  it  being  derived,  according  to 
him,  from  pied puldreaux  (a  pedlar,  in  old  French)  and  there, 
fore  fignifyUig  the  court  of  fuch  petty  chapmen  as  refort  to 
fairs  or  markets.  It  is  a  court  of  record,  incident  to  every 
fair  and  market }  of  which  the  fteward  pf  him,  who  owns  or 

d  4  Inft.  272.  f  Banington^s  obfervat,  on  the  ftat, 

«  Ruth.  c.  4.  337. 
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has  the  toll  of  the  market,  is  the  judge :  and  it*s  jurifdi£lion 
extends  to  adminifter  juftice  for  all  commercial  injuries  done 
in  that  very  fair  or  market,  and  not  in  any  preceding  one. 
So  that  the  injury  mud  be  done,  complained  of,  heard,  and 
determined,  within  the  compafs  of  one  and  the  fs^me  day, 
unlefs  the  fair  continues  longer.  The  court  hath  cognizance 
of  all  matters  of  contra£t  that  can  poiTibly  arife  within  the  pre- 
cin£i  of  that  fair  or  market  ^  and  the  plaintiff  muft  make  oath 
that  the  caufe  of  an  adtion  arofe  there  s.  From  this  court  a  wri; 
of  error  lies,  in  the  nature  of  an  appeal,  to  the  courts  at  Weft- 
minfter**  5  which  are  now  alfo  bound  by  the  ftatute  19  Geo* 
JII,  c.  70.  to  iflue  writs  of  execution,  in  aid  of  its  procefs^ 
after  judgment,  where  the  perfon  or  effedlsof  the  defendant 
are  not  within  the  limits  of  this  inferior  jurifdi£lion  ;  which 
may  poffibly  occafion  the  revival  of  the  practice  and  proceed- 
ings in  fhefe  courts,  which  are  now  in  a  manner  forgotten- 
The  reafon  of  their  original  inftitution  feems  to  have  been,  to 
do  juftice  expeditioufly  among  the  variety  of  perfons,  that  re- 
fort  from  diftant  places  to  a  fair  or  market :  (ince  it  is  pro- 
bable that  no  other  inferior  court  might  be.  able  to  ferve  it's 
procefs,  or  execute  it's  judgments,  on  botli  or  perhaps  either 
of  the  parties;  and  therefore,  unlefs  this  court  had  beenereft- 
ed,  the  complaint  muft  neceffarily  have  reforted  even  in  the 
firft  ihftance  to  fome  fuperior  judicature. 

II.  The  courUharon  is  a  court  incident  to  every  manor  la 
the  kingdom,  to  be  holden  by  the  fteward  within  the  faid  ma- 
nor. This  court-baron  is  of  two  natures*:  the  one  is 
a  cuftomary-court,  of  which  we  formerly  fpoke  S  appertain- 
ing entirely  to  the  copyholders,  in  which  their  eftates  are 
transferred  by  furrender  and  admittance,  and  other  matters 
txanfaded  relative  to  their  tenures-  only.  The  other,  of 
>vhich  we  now  fpeak,  is  a  court  of  common  law,  and  it  is 
^e  court  of  the  barons,  by  which  name  the  freeholders  were 

1 8m.  17  £^w.  IV.  ^  2.  *  Co.  Lict.  58. 

k  Cro.  £li2.  773«  ^  Book  II «  ch.  4.  cb.  6.  and  ch.  22. 
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fometimes  antiently  calle<{(i):  for  that  it  is  held  before  the 
[  34  ]  freeholders  who  owe  fuit  and  fervicc  to  the  manor,  the  ftowr- 
ard  being  rather  the  rcgillrar  than  the  judge.  Thefe  courts, 
though  in  their  nature  diftin£):,  are  frequently  confounded 
together.  The  court  we  are  now  confidcring,  viz.  the  free- 
holder's court,  was  compofed  of  the  lord's  tenants,  who  were 
the  pares  of  each  other,  and  were  bound  by  their  feodal'te- 
nure  to  affift  their  lord  in  the  difpenfation  of  domcftic  juftice. 
This  was  formerly  held  every  three  weeks  5  and  it's  moft  im- 
portant bufinefs  is  to  determine,  by  writ  of  right,  all  contro- 
verfies  renting  to  the  right  of  lands  within  the  manor.  It 
may  alfo  hold  plea  of  any  pcrfonal  anions,  of  debt,  trcfpafs 
on  the  eafei  or  the  like,  where  the  debt  or  damages  do  not 
amount  to  forty  fliillings*;  which  is  the  fame  fum,  or  three 
marks,  that  bounded  the  jurifdiftion  of  the  antient  Gothic 
courts  in  their  loweft  inftance,  ox fierding-courts^  fo  called, 
becaufe  four  were  inftituted  within  every  fuperior  diftrift  or 
hundred"^.  But  the  proceedings  on  a  writ  of  right  may  be 
removed  into  the  county  court  by  a  precept  from  the  {heriff 
called  a  tolt^^  *^  quia  tollit  atque  exitnit  caufam  e  curia  ba^ 
'  *«  ronum  ^!*    And  the  proceedings  in  dl  other  anions  may 

be  removed  into  the  fuperior  courts  by  the  king's  writs  of 
pone ',  or  aecedas  ad  curiam^  according  to  the  nature  of  the 
fuit  'J*  After  judgment  given,  a  wrif  alfo  oi  falfe  judgment ' 
lies  to  the  courts  at  Wcftminfter  to  rehear  and  review  the 

i  F)Qch.24S«  P  See  append.  No.  I.  §  3* 

m  Sticrnhook  dejureGotb,  I.  t,  e^  2,  S  F.N-B.  4.  70.  FiJKh.  L.  444, 445. 

nF.N»B.3,4.  Sceappcnd.No.l.^*.  '  F.N.  B.  18. 

•  3  Rep.  pre/. 

»        '  ■  . 

( i)  All  the  freeholders  df  the  king  were  called  barons,  but  the 
Editor  is  not  aware  that  it  appears  from  any  authority  that  this 
word  was  ever  applied  to  thofc  who  held  freeholds  of  a  fubjedl. 
See  an  account  of  the  antient  baronsj  1  vt>l.  59S.  n:  3.  It  feems 
to  be  the  more  obvious  explanation  of  the  court- baron,  that  it  was 
the  court  of  the  baron  or  lord' of  the  manor,  to-which  his  freehold- 
ers owed  fuit  and  fervice.  In  like  manner  we  fay  the  king's  court 
and  the  fhsriff's  court.  ^ 

caufe, 
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caufe,  and  not  a  writ  of  error  i  for  this  is  not  a  court  of  re« 
cord :  and  therefore^  in  fome  of  thefe  writs  of  removal^  the 
firft  direction  given  is  to  caufe  the  plaint  to  be  recorded^ 
rec^rdari  facias  loquelam* 

.  III.  A  HUKDRED  court  is  only  a  larger  courc-baroni  beinf 
held  for  all  the  inhabitants  of  a  particular  hundred  inftead  of 
a  manor.  The  free  fuitors  are  here  alfo  the  judges  and  the 
fteward  the  regiftrar,  as  in  the  cafe  of  a  court-baron.  It  is 
likewife  no  court  of  record ;  refembling  the  former  19  ^  [  %t  \ 
points,  except .  that  in  point  of  territory  it  is  of  a  greater  ju^ 
rifdiftion  '•  This  is  ikid  by  fir  Edward  Cpke  to  have  been 
derived  out  of  the  county  court  for  the  eafe  of  the  people,  that 
they  might  have  juftice  done  to  them  at  their  own  doors^ 
without  any  charge  or  lofs  of  time  *  \  but  it's  inftitution  was 
probably  co-eval  with  that  of  hundreds  themfelves^  which 
were  fcmnerly  obferved  ^  to  have  been  introduced  though  not 
invented  by  Alfred,  being  derived  from  the  polity  of  the  an- 
tient  Germans,  The  centintj  we  may  remember,  were  the 
principal  inhabitants  of  a  diilri£i  compofed  of  different  vil« 
lages,  originally  in  number  an  hundred^  but  afterwards  only 
called  by  that  name  « ;  and  who  probably  gave  the  fame  de- 
nomfnation  to  the  diftri£):  out  of  which  they  were  chofen. 
Caefar  fpeaks  pofitively  of  the  judicial  power  exercifed  in  their 
hundred  courts  and  courts-baron.  <<  Principes  regiontm,  at* 
*'  que  pagorum"  (which  we  may  fairly  conftrue,  the  lords 
of  hundreds  and  manors)  "  inter  fuos  jus  dainty  c^ntrcverfi-- 
<*  afque  mnuunt^^  And  Tacitus,  who  had  examined  their 
conftit'ution  ftiU  more  attentively,  informs  us  not  only  of  the 
authority  of  the  lords,  but  of  that  of  the  centem^  the  hun- 
dredor8,or  jury ;  who  were  taken  out  of  the  common  free-, 
holders,  and  had  themfehes  ^  ihare  in  the  determii)atton« 
••  Eliguntur  in  concHiif  et  principes ^  qui  jura  per  pagos  vicofque 
"  reddunt:  centenifmgulisy  e>!  plebe  comitesy  conJiHum  ftmul  et 

•  Pinch.  L.  148.    4  Inft.  ali/.  ipfum  httrfun  vccantur  j  ett  fuoJprlmfi 

'linft.  71.  vumerus  futt,  jam  nomen  et  batter  ifi^ 

¥  Voh  I.  pag.  ti6.  Tac.  de  mor*  Gerfi,  c.  6. 

^Cetlttn$  txjinpil'n  ffgi'/Anti  idfui  -       ^  de  bclU  Qall*  /.  0,  c,  22. 
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•*  auBoritaSy  adfuni^r  This  hundred-court  was  denomi- 
nated haereda  in  the  Gothic  conilitution  y.  But  this  courts 
as  caufes  are  equally  liable  to  removal  from  hence^  as  from 
the  common  c9urt.baron,  and  by  the  fame  writs,  and  may 
alfo  be  reviewed  by  writ  of  falfe  judgment,  is  therefore  fallen 
into  equal  difufe  with  regard  to  the  trial  of  adtions. 

IV.  The  county  court  is  a  court  incident  to  the.  jurifdio- 

tion  of  the  {herifF.     It  is  not  a  court  of  record,  but  may  hold 

[    J^   3  plc^s  of  debt  or  damages  under  the  value  of  forty  {hillings  k 

Over  fome  of  which  caufes  thcfe  inferior  courts  have,  by  the 

cxprefs  words  of  the  ftatute  of  Gloucefter  %  a  jurifdidioa 

.totally  exclufive  of  the  king's  fuperior  courts.    Far  in  order 

.to  be  entitled  to  fue  an  adlioa  of  trefpafs  for  goods  before  the 

king'«  justiciars,  the  plaintiff  is  directed  to  make  affidavit  that 

the  caufe  of  a£lion  does  really  and  bona  fide  amount  to  40/; 

.    -which  affidavit  is  now  unaccountably  difufed  *»,  except  in  the 

court  of  exchequer(2).  The  ftatute  alfo  43  Eliz.  c.  (5^.  which 

•gives  the  judge^  in  many  perfonal  afl:ions,  where  the  jury 

•  afiefs  lefs  damages  than  40/.  a  power  to  certify  the  fame  and 

abridge  the  plaintiff  of  his  full  cofls,  was  alfo  meant  to  prcr 

vent  vexation  by  litigious  plaintiffs ;  who, .  for  purpofes  of 

.  mere  oppreffion,  might  be  inclinable  to  inftitute  fuits  in  the 

fuperior  courts  for  injuries  of  a  trifling  value.     The  county 

« court  may  alfo  hold  plea  of  many  real  adlions,  and  of  all  per- 

,  fonal  anions  to  any  amount,  by  virtue  of  a  fpecial  writ 

called  zjiijikies :  which  is  a  writ  empowering  the  (heriff  for 

.the  fake  of  difpatch  to  do  the  fame  juftice  in  hi^  county 

•court,  as  might  other  wife  be  had  at  Weftminfter^*    Thq 

X  de  Moril.  German,  c  1 3.  '6  tdw.  T.  c.  ?. 

y  Sticrnhook.  L  I.  c.  2.  *»  2  jnft.  391. 

«4lQfb.  266.  ^  Finch.  jiS,  F«  N.  B.  152. 

(2)  But  if  an  aaion  is  mfHnited  in  any  of  the  courts  of  Weft^ 
minfter,  and  if  the  defendant  makes  an  afiida^vit  that  the  debt  is 
onder  40  j.  the  proceedings  will  be  flayed,  unlefs' the  plaintiff  will 
nlfo  make  an  affidavit  to  the  contrary,    4  T.  R.  495.  5  T.  R,  64. 
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freeholders  of  the  county  are  the  real  judges  in  this  courtii 
and  th^  fheriffis  the  minifterial  officer.  The  great  conflux 
pf  frefhoWers,  which  are  fuppofed  always  to  attend  at  the 
county  court,  (which  Spelman  calls  forum  plebeiae  fuftitia^ 
ft  thatrum  comitivae  potefiatis '')  is  the  r'eafon  why  all  a£ls  of 
parliament  at  the  end  of-evcry  feffion  were  wont  to  he  there 
publiflied  by  the  flierifF;  why  all  outlawries  of  abfconding 
offenders  ^re  there  proclaimed ;  and  why  all  pppul^r  eleSions 
which  the  freeholders  are  to  make,  as  formerly  of  fhcriflfs 
and  confervators  of  the  peace,  apd  ftill  of  coroners,  verdcr- 
ors,  and  knights  of  the  {hire,  muft  ever  be  m^jle  ?9  pkno 
'cotnitattt^  or,  in  full  county  court.  By  the  ftatute  2  Edw»  VJ» 
.€.  ^5.  no  county  court  {hall  be  adjourned  longer  than  for 
one  month,  confifting  of.  twenty-eight  days. .  And  this  was 
aifo  the  antient  ufage,  as  appears  from  the  lavs  of  king  Ed-  C  37  3 
ward  the  elder**:  praepofitus  .(that  is,  the  .{herilF)  ad  quar^ 
.  •*  tarn  circiter  ffpimamm  frequentem  popuH  condonem  cekhrato  •• 
f^  cuiqiie  jus  dicito »  liufque  ftngula,s  dirimito.^^  In  thofc  times  ^ 
th<e  county  court  wa$  a  court  of  great  dignity  and  fplendor, 
the  bifhop  and  the  ealdorman  (or  earl)  with  the  principal 
jnen  of  the  {hire  fitting  therein  to  adminiller  juftice  both  in 
Jay  and  ecdefiaftical  caufes  ^.  But  it's  dignity  was  much 
impaired,  when  the  bi{hop  was  prohibited  and  the  earl  ne- 
.gleiled  to  attend  it.  And,  in  modern  times,  as  proceedings 
ftre  removeable  ffoni  hence  into  the  king*^  fuperior  courtSj 
by  writ  oi pone  or  recordari^y  in  the  fame  manner  as  from 
hundred  cpyrts,  and  courts-baron  ;  and  as  the  fame  writ  of 
falfe  judgment  may  be  had,  in  nature  of  a  writ  of  error  5  this 
has  occa{ioned  the  fame  difufe  of  bringing  anions  therein. 

'  These  are  the  feveral  fpecies  of  common  law  courtSj 
y^hich  though  difperfed  univerfally  throughout  the  realm^ 
^rc  neverthelefs  of  a  partial  jurifdi<Siion,  and  con{ined  to  par- 
ticiilar  dif^rid^s :  yet  communicating  with,  and  as  it  were 
member^  of,  (he  fuperior  courts  of  a  more  extended  and 
general  nature;   whicl^  are  calculated  for  the  admini{tra- 

<*  G/offl  V,  cmuatuu  ^  LL»  Eadgari.  c,  5. 

«  £•  II*  S  F.  N.  B.  70.    Finch.  445. 
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tion  of  redrefs  not  in  any  one  lordfliip,  hundred^  or  county 
only,  but  throughout  the  whole  kingd(»n  at  large.  Of 
^hich  fort  is 

V.  The  court  of  common  pleas^  or,  as  it  is  frequently 
termed  in  law,  the  court  of  common  bench. 

Bt  the  antient  Saxon  conRitutlon  there  was  only  one  fu« 
pcrior  court  of  juftice  in  the  kingdom ;  and  that  court  had 
C(^nizance  both  of  civil  and  fpiritual  caufes:  viz,  the  wittefia^ 
gemoUfOr  general  council,  which  aiiembled  annually  or  oftener, 
wherever  the  king  kept  his  Chriftmas,  Eafter,  or  Whitfun- 

•  tide,  as  well  to  do  private  juftice  as  to  confult  upon  public 
bufinefs.    At  the  conqueft  the  ecckfiaftical  juriCdiftion  was 

I  38  ]  diverted  into  another  channel ;  and  the  conqueror,  fearing 
danger  from  thefe  annual  parliaments,  contrived  alfo  to  fepa- 
rate  their  minifterial  power,  as  judges,  from  their  delibera* 
tive,  as  counfellors  to  the  crown,.  He  therefore  eftabliihed 
a  conftant  court  in  his  own  hall,  thence  called  by  Braflon  ^ 
and  other  antient  authors  aula  regia  or  aula  regis^  This  court 
was  compofed  of  the  king's  great  officers  of  ftate  reiident  in 
his  palace,  and  ufually  attendant  on  his  perfoni  fuch  as  the 
lord  high  conftable  and  lord  marefchal,  who  chiefly  prefided 
in  matters  of  honour  and  of  arms ;  determining  according  to 

•  the  law  military  and  the  law  of  nations.  Befides  thefe  there 
were  the  lord  high  fteward,  and  lord  great  chamberlain ;  the 
fteward  6i  the  houfliold ;  the  lord  chancellor,  whc^e  peculiar 
bufinefs  it  was  to  keep  the  king's  feal  and  examine  all  fuch 
writs,  grants,  and  letters,  as  were  to  pafs  under  that  autho- 
rity ;  and  the  lord  high  treafurer,  who  was  the  principal  ad- 
vifer  in  all  matters  relating  to  the  revenue.  Thefe  high 
ofikers  were  affifted  by  certain  perfons  learned  in  the  laws, 
who  were  called  the  king's  jufticiars  or  juftices  ;  and  by  the 
greater  barons  of  parliament,  all  of  whom  had  a  feat  in  the 
atila  regia^  and  formed  a  kind  of  court  of  appeal,  or  rather  of 
advice,  in  matters  of  great  moment  and  difficulty,     AH  thefe 

•/.  ^tr»  !•  r.  7. 
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in  th^ir  fevcral  departments  tranfa£led  all  fecular  bufinefs  bodi 
criminal  and  civil,  and  likewifc  the  matters  of  the  revenue  i 
and  over  all  prefided  one  fpecial  n^agiftratc,  called  the  chieF 
jufticiar  or  capitalis  jujHciarius  toiius  Angliae  ;  vho  was  aUa 
the  principal  minifter  of  ftate,  thq  fecond  man  in  the  king- 
dom, and  by  virtue  of  his  office  gtunrdian  of  the  realm  in  the 
•king's  afbfencc.  And  this  c^ccr  it  was,  who  principally 
determined  all  the  vaft  variety  of  caufes  that  arofc  in  this 
€xtenfive]urifdi£tion ;  and  from  the  plenitude  of  his  power 
grew  at  length  both  obnoxious  to  the  people,  and  dangerous 
to  the  government  which  employed  himJ. 

This  great  univerfal  court  being  bound  to  follow  the 
Icing^s  hou(hold  in  all  his  progrefTes  and  expeditions,  the 
trial  of  common  caufes  therein  was  found  very  burthenfomc  f  3S>  3 
to  the  fubjeft.  Wherefore  king  John,  who  dreaded  alfo  the 
power  of  the  jufticiar,  very  readily  contented  to  that  ardcle 
which  now  form^  the  eleventh  chapter  of  magna  carta,  and 
ena£ts,  **  that  cotnmunia pladta  non  fequantur  curiam  regis,  fid 
«*  teneantur  in  aliquo  loco  certoJ^  This  certain  plafce  was  eft** 
bliflied  in  Weftminfter-hall,  the  place  where  the  aula  regi* 
originally  fate,  when  the  king  refided  in  that  city^  and  there 
it  hath  ever  fince  continued.  And  the  court  being  thus  lea* 
dered  fixed  and  ftationary,  the  judge  became  fo  too,  and  % 
chief  with  other  juftices  of  the  common  pleas  was  thereupon 
appointed ;  with  jurifdiftion  to  hear  and  determine  all  pleas 
of  land,  and  injuries  merely  civil  between  fubjeft  and  fub- 
je£l.  Which  critical  eftablifliment  of  this  principal  court  of 
common  law,  at  that  particular  junfture  and  that  particular 
place,  gave  rife  to  the  inns  of  court  in  its  neighbourhood  5 
and,  thereby  coUefting  together  the  whole  body  of  the  com- 
mon lawyers,  enabled  the  law  itfelf  to  withftandthe  attack« 
of  the  canonifts  and  civilians,  who  laboured  to  extirpate  and 
dcftroy  it*.  This  precedent  was  foon  after  copied  by  king 
Philip  tlie  Fair  in  France,  who  about  the  year  1 302  fixed  the 


j  Spelm.  CI.  331, 2,  3.     Gilb.  Hift.  *  Sec  vol.  I.  imrod.  §"]i. 

C.P.  intro4.  17. 
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pwRamckt  of  Paris,  to  sjbidc  conftantly  in  that  metropolis  ; 
-which  before  ufed  tc^  follow  the  perfon  of  tlic  king,  wherever 
be  went,  and  in  which  he  himfeif  ufed  frequently  to  decide 
ihc  caufes  that  were  there  depending.:  but  aU  were  then  re- 
ferred to  the  fole  cognizance  of  the  parliament  and  it's  learned 
judges  ^  And  thus  alfo  in  1495  the  emp^rjor  Maximilian  L 
-fixed  the  imperial  chamber  (which  before  ajways  travelled- 
.withthc  court  and  houfbold)  to  be  conftantly  held  at  Worms, 
ffQXj^  'vt'h^^cp  ip  Y?as  afterwards  trai\fl?Lte|d  t;0  Spire*, 

•  The  aala  rcgla  being  thus  ftripped  of  fo  conCderab^e  a^ 
branch  of  it's  juriftliftion,  and  the  power  of  the  chief  juffi- 
eiar  b^ing  alfo  confiderably  curbed  by  ipany  articles  in  the 
gCQat  charter,  the  authority  of  both  began  tg  dieclis^  ap^'ce 
f  4^  J  under  the  long  and  troubkfome  reign  of  king  Henry  III. 
And,  in  farther  purfuance  of  this  example,  the  o^er  feveral 
offices  of  the  chief  jufticiar  were  under  Edward  the  firft  (who 
x\^W  modelled  the  whole  frame  of  our  judicial  polity)  fub- 
divided  and  broken  into  diftincl  courts  of  judicature.  A 
court  of  chivalry  was  ere£ied,  over  which  the  conftabld  and 
xharefchal  prefided ;  as  did  the  fteward  of  the  houftioW  over 
micther,  conftituted  to  regulate  the  kiDg*$  dwneftic  fervauts. 
The  high  ft e ward  j^  with  the  l\arons  pf  pgrliamex^ti  fpymed  ah 
auguft  tribunal  for  the  trial  pf  delinq\*ept  p^ersj  a^th^  ba- 
rons referved  to  themfelyc^  in  paiglij\n>ent  the  right  of  review- 
ing the  fentenccsof  othcx  CQurts  in  the  laft  refort.  The  diftri- 
hution  of  common  juftice  between  man  and  man  was  thrown 
into  fo  provident  an  order,  that  the  great  judicial  officers  were 
made  to  form  a  checque  upon  each  other :  the  court  of  chan- 
cery iliuing  all  original  writs  under  the  great  feal  to  the  other 
courts ;  the  common  pleas  being  allowed  to  determine  all 
caufes  between  private  fubjefts ;  the  exchequer  managing 
the  king's  revenue  5  and  the  court  of  king's  bench  retaining 
dii  the  jurifdiftion  which  was  not  cantoned  out  to  other 
courts,  and  particularly  the  fuperhiteudence  of  all-tbe-r^fi^by 
way  of  appeal  i.and  the  fole  cognizance  of  pleas  of  the  crown 

^  Mod.  Un.  Ilkft.  xxiU.  3^6.  t  JhiJ,'XXix./^'j. 
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or  GTimihal  caufes.  For  pleas  or  fuits  are  regularly  clivideA 
into  two  forts ;  pleas  of  the  crowtjy  which  comprehend  all. 
crimes  and  biifdemefnors,  wherein  the  kmg  (on  behalf  of 
the  public)*i5  the  plaintifF;  and  comnton  pkasy  which  include 
all  civil  aftions,  depending  between  fubjfeft  and  fubjc£b* 
The  forrt!crof  thcfe  were  the  ptopet  objeft  of  the  jurifiJiaion 
of  the  court  of  king's  bench ;  the  latter  of  the  court  of  cort-* 
inon  pleas  :  which  is  a  court  of  record,  and  is  ftiled  by  Cr 
Edward  Cc4ce"  the  lock  and  key  of  the  common  law;  for 
herein  only  can  teal  anions,  that  is,  aftions  which  concern 
the  right  of  freehold  or"  the  realty,  be  originally  brought :  , 
and  all  other,  or  perfbnal,  pleas  between  man  and  man  arc 
likewife  here  determined  ;  though  in  moft  of  them  the  king's 
bench  h&s  alfe  a  concurrent  authority* 

The  judges  of  this  court  are  at  prefent "  four  in  number,  T  41  J 
-one  chief  and  ikx&^puifue  juftices,  created  by  the  king's  let- 
ters patent,  who  fit  every  day  in  the  four  terms  to  hear  and 
determine  all  matters  of  law  arifing.in  civil  caufes,  whether 
real,  perfonal,  or  mixed,  and  compounded  of  both,  Thcfe 
it  takes  cognizance  of,  as  well  originally,  as  upon  removal 
from  the  inferior  courts  before-mentioned.  But  a  writ  ot 
error,  in  the  nature  of  an  appeal,  lies  from  this  court  into 
the  coiwt  of  king's  bench. 

VL  The  court  of  king's  bench  (fo  called  becaufe  the  king 
ufed  formerly  to  fit  there  in  perfon^,  the  ftile  of  the  court  ftill 
being  coram  ipfi  rege){;^)  is  the  fupreme  court  of  common  law 

»  4  Inft.  9f .  fully  fupplied  with  j  udges  of  the  fuperw» 

»  King  James  I,-  during  the  greater  courts.       And,  in   fubfcquent  reigns, 

partofhis  reign,  appointed  five  judges  in  upon  the  permanent  indifpofition  of  a 

the  coorts  of  Icing's  bench  and  common  judge,  a  fifth  hath  been  fometlmei  ap^ 

pleat,  for  th£  benefit  of  a  cafting  voice  pointed.     Raym.  475. 

in  cafe  of  a  difference  in  opinion,  and  **  4  Inft.  73. 

that, the  ciscuics  might  at  all, times, be  1 

M,.        ■  ..  . ■->    ■     ■        ■ — ^ -, i f ^ 

(3)  This  court  is  called  the  queen's  bench  in  the  reign  of  a 
qtieen,  and  during  the  protefloraie  of  CromweJl  it  was  ftiled  the 
ttDDer  bcDclu  •  .      .     • 
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in  die  kingdom;  conGfting  of  a  chief  juftioe  and  three  putfnt 
juftices,  who  arc  by  their  office  the  fovereign  confcrvators  of 
the  peace  and  fupreme  coroners  of  the  land.  Yet,  though  the 
king  himfelf  u£ed  to  fit  in  this  court,  and  ftill  is  fuppofed  fo 
to  do ;  he  did  not,  neither  by  law  is  he  emppweredP  to^  deter- 
mine any  eaufe  or  motion,  but  by  the  mouth  of  his  judges^ 
to  whom  he  hath  committed  his  whole  judicial  authority  ^. 

This  court,  which  (as  we  have  faid)  isi  the  remnant  of 

the  auh  regia^  is  not,  nor  can  be,  from  the  very  nature  and 

conftitution  of  it,  fixed  to  any  certain  pl^ce^  but  may  follow 

the  king's  perfon  wherever  he  goes  \  for  which  reafon  all 

\    procefs  ifluing  out  of  this  court  in  the  king's  name  is  return- 

P  See  book  I.  ch.^  7.  The  king  afed  cooit  of  king^  bcadu   (See  therecor4i 

to  decide  caufes  in  perfon  in  the  aula  re-  cited  4  Burr.  851,}  (4)     And,  in  later 

^itf     **  In  curia  dom'mt  regit  ipfe  in  pro-  times  James  I.  is  faid  to  have  fite  there 

•'  pr'ia  perjono  jura  decernity  (Dial*  de  in  perfon,  but  was  informed  by  his  judges 

Scaceb,  /.  t .  ^  4. )  After  it's  difiblution  that  he  couid  not  deliver  an  opinion, 

king  £dward  I.  frequently  fat  in  the  4  4  laft.  71. 

(4)  Lord  Mansiield»  in  4  Burr,  851.  does  not  meaifto  fay»  nor 
do  the  records  there  cited  warrant  the  conclufion,  that  Ed.  i.  ac- 
tually fat  in  the  king*s  bench.  Dr.  Henry,  in  bis  very  accurate 
Hlikory  of  Great  Britaioy  informs  us,  that  he  has  fi>ond  noinflaticejof 
any  ofour  kings  fitting  in  a  court  of  julUce  before  £d.  IV.  '*  Aad 
*jf  Ed.  IV.  (he  fays)  in  the  fccond  year  of  his  reign,  fat  three  days  to- 
*'  gether,  during  Michaelmas  term,  in  the  court  of  king^s  bench  ; 
"  but  it  is  not  faid  that  he  interfered  in  the  buiinefs  of  the  court  4 
**  and  as  he  was  then  a  very  young  man,  it  is  probable  that  it  was 
<*  his  intention  to  learn  in  what  manner  judice  was  adminiftered, 
<*  rather  than  to  ad  the  part  of  a  judge."   5  vol.  382.  4to  edit. 

Lord  Coke  feys,  that  the  words  in  magna  charta,  c.  29,  nee 
fupertum  ihimut  nec/uper  eum  mittemus  nifi,  6sff.  fignify  that  we  ihalj 
sot  fit  in  judgment  ourfelves,  nor  fend  our  commiiiioners  or  judges 
'   to  try  him.     2  Inft.  46. 

But  that  this  is  an  erroneous  conftruflion  of  thefe  words,  appears 
from  a  magna  charta  granted  by  king  John  in  the  i6th  year  of  Ha 
reign,  which  is  thus  expreffed,  mc/uper  ms  per  n)im  ^elfer  wma 
ihimus  nifi  per  legem  regni  noftri  <vel  per  judicium  pariumjuorifm*  $^ 
Int.  to  BL  Mag.  Cb^  p.  xiii. 

6  J>k 
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aUe  •«  uUrunque  fuerimus  in  AngRa,^*    It  hath  iadeedj  far 
l<>me  centurtes  paft,  uiually  fate  at  Weftminfter,  being  an  an-*' 
tient  palace  of  the  crown ;  but  might  r^nove  with  the  king 
to  York  or  Exeter,  if  h'e  thought  proper  to  command  it. 
And  vre  find  that,  after  Edward  I.  had  conquered  Scotland, 
it  a£):aJljF  fate  at  Roxburgh  ^     And  thi$  moveable  qoalu^ , 
as  well  &»  it's  dignity  and  power,  are  fully  exprefled  by  Brac<* 
ton,  when  he  fays  that  the  juftices  of  this  court  are  <'  capi^ 
**  tules^  geugraiesj  perpetuiy  et  majores ;  a  latere  regis  refidenUs  ;• 
^*  qma  omnium  alionan  corrigere  tenentur  injurias  et  errore4  '.*' 
And  it  is  moreorer  efpeclally  provided  in  the  articullfuper 
cartas  ^  that  the  king's  chancellor,  and  the  juftices  of  his 
benchy  fliall  follow  him,  fo  that  he  may  have  at  all  times 
near  uato  him  £ome  that  be  learned  in  the  laws. 

The  j«riftfi£lion  of  this   court  is  very  high  and  tran- 
fcendent.   It  keepsall  inferior  jurifdi£tions  within  the  bounds 
of  their  authority,  and  may  either  remove  their  proceedings 
to  be  determined  here,  or  prohibit  their  progrefs  below*    It 
fuperintends  all  civil  corporations  in  the  kingdom.    It  com* 
mands  magifbrates  and  others  to  do  what  their  dutyrequire% 
in  every  cafe  where  there  is  no  other  fpecific  remedy.    It 
prote&s  the  liberty  of  the  fubjed,  by  fpeedy  and  fummarf 
interpoGtion.     It  takes  cognizance  both  of  criminal  and  civil 
Caufes ;  the  former  in  what  is  called  the  crown-fide  or  crown* 
ofiice  J  the  latter  in  the  plca-fide  of  the  court.    The  jurifc 
di£bion  of  the  crown-fide  it  is  not  our  prefent  bufinefs  to 
coafider ;  that  will  be  more  properly  difcufled  in  the  enfuing 
volume.     But  on  the  plea-fide,  or  civil  branch,  it  hath  an 
original  jurifdiftion  and  cognizance  of  all  actions  of  trefpaf^ 
or  other   injury  alleged  to  be  committed  vi  et  armis ;  of 
^£kioas  for  forgery  of  deeds,  maintepance,  confpiracy,  de* 
teit,  and  a&ions  on   the  cafe  which  allege  any  lalfity  or 
fraud :  all  of  which  favour  of  a  criminal  nature,  although 
the  a£tion  is  brought  for  a  civil  remedy ;  &nd  make  the  de« 

t  M.  jtp,  ax  £d«r.  I.     Hil8  Hift.  •  A  3.  c.  10. 

C.  L.  100*  <  28  £dw.  7.  e  5. 

,  fendant 
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fendahl  \iihlt  in  ftri£lnefs  to  pay  a  fiiie  to  the  king,  a*  well 
as  damages  tcT  the  injured  party".  The  fame  dodirine  is  alfo 
now  extended  to  all  aftions  on  the  cafe  whatfoeverw:  but 
no  aftion  of  debt  or  detinue,  or  other  merd  civil  a£lion,  can 
by  the  common  law  be  profeeuted  by  any  fubjed  in  this  court, 
by  of^giflal writ  out  of  chancery* ;  though  an  a£kion  of  debt^ 
given  hyjiatute^  may  be  brought  in  the  king's  bench  as  well 
as.  in  the  common  pleas  y^  And  yet  this  court  might  always 
have  held  plea  of  any  civil  aftion  (other  than  adtons  real) 
provided  the  defendant  was  an  officer  of  the  court  5  or  in  th6 
cuftody  of  the  marfhall,  or  prifon-keeper,  of  this  court,  *  for 
a  breach  of  the  peace  or  any  other  offence  *•  And,  in  pro- 
cefs  of  time,  it  began  by  a  fiftion  to  hold  plea  of  all  per- 
fonal  aftions  whatfoever,  and  has  continued  to  do  fo  for 
ages  * :  it  being  furmifed  that  the  defendant  is  arrefted  for  a 
fuppofed  trefpafs,  which  he  never  has  in  reality  committed  ; 
and,  being  thus  in  the  cuftody  of  the  marihall  of  tjiis  court> 
the  plaintiff  is  at  liberty  to  proceed  againft  him  for  any  other 
perfona^  injury :  which  furmife,  of  being  in  the  marfhall** 
cuftody,  the  defendant  is  not  at  liberty  to  difpute  K  And 
thefe  fiftions  of  law,  though  at  firft  they  may  ftartle  the  fta-p 
dent,  he  will  find  upon  farther  confulcration  to  be  highly- 
beneficial  and  ufeful:  efpecially  as  thi»  maxim  is' ever  inva- 
riably obferved,  that  no  fiftion  fhall  extend  to  WQi:k  an  injury  5 
it's  proper  operation  being  to  prevent  a  mifchief,  or  remedy 
an  inconvenience,  that  might  refult  from  the  general  rule  of 
law*^.  So  true  it  is,  that  in  JicHone  juris femper  fuhjijlit  aequtr 
tas^.  In  the  prefent  cafe,  it  gives  the  fuitor  his  choice  of 
more  than  one  tribunal,  before  which  he  may  inftitute  his  ac- 
tion }  and  prevents  the  circuity  and  ^clay  of  juftice,  by  allow- 

tt  Finch.  l#.  198.     a  Inft.  23.     Dy^  jiEliontm  non  admlttitur  prohatioi  quid 

verfie  de  conrtet.  c.  Bank  le  rey,       '  eMtm  efjiceret  probatlo  verttatiif  uhi  f^o 

w  F.  N.  B.  86i  9».     I  Lilly,  praft.  ad-verjut  ytritatem  JingU  f  _  N^m  fiSt'iA 

|lcg.  50 3.-  ffii?'/  al'iud  eji,  quam  legii  ad'verfus  'veri-^ 

X  4  Inft.  76.  Tryc's  Jus  Filaxar.  lOl.  iatem  in  repJJihtVt  exjujia  caufa  difpefifia. 

t  Carth.  134»  {Gothnfred.  in  Ff,  /.  22.  t.  3.) 

»  4  laii.  71.  «  3  Rep-  30«     a  RoU*  ReP'  502. 

»  Ibid,  72.  ^  II  Rxip.  51.     Co.  Litt.  150. 


h  Thus  too  m  the  civil  UW  i   contra 
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ing  that  (ttit  to  be  originally,  and  in  the  firft  inftance»  com- 
menced in  this  tourty.which  after  a  determination  in  another, 
might  ultimately  be  brought  before  it  on  a  writ  of  error. 

For  this  court,  is  likewife  a  court  of  appeal,  ioto  which' 
may  be  removed  by  writ  of  error  all  determinations  of  the 
•court  of  common  pleas,  and  of  all  inferior  courts  of  record 
in  England ;  and  to  which  a  writ  of  error  lies  alfo  from  the 
court  of  king's  bench  in  Ireland  (5),  Yet  even  this  fo  high 
and  honourable  court  is  not  the  dernier  refirt  of  the  fubjedi  : 
/for,  if  he  be  not  fatisfied  widt  any  determination  here,  he  may 
remove  it  by  writ  of  error  into  the  houfe  of  lords,  or  the 
court  of  exchequer  chamber,  as  the  cafe  may  happen,  ac« 
cording  to  the  nature  of  the  fuit,  and  the  manner  in  which 
it  has  been  profecuted* 

^VII.  -The  court  of  exchequer  is  Inferior  in  rank  not  only 
to  the  court  of  king's  bench,  but  to^the  common  pleas  alfo ; 
but  I  have  chofeh  to  confider  it  in  this  order,  on  account  of 
•  if  s  double  capacity,  as  a  court  of  law  and  a  court  of  equity 
alfo.  It  is  a  very  antient  court  of  record,  fet  up  by  William 
the  conqueror^,  as  a  part  of  the  omHo  regia^,  though  regu- 
4ated  and  reduced  to  it's  prefent  order  by  king  Edward  I  < ; 
and  intended  principally  to  order  the  revenues  of  the  crown, 
and  to  recover  the  king's  debta  and  duties^.  It  te  called  the 
exchequer,  yrorr/kirf dm,  from  die  chequed  doth,  refemlding 
a  chefs-bcKird,  which  covers  the  table  there }  and  on  which, 
when  certain  of  the  king's  accounts  are  made,  up,  the  fums 
are  marked  and  fcored  with  counters.  It  confifts  of  two  divi- 
fions :  the  receipt  of  the  exchequer,  which  manages  the  royal 
revenue,  and  with  which  thefe  comi!hentaries  have  no  con- 

•  Lamb.  Arcbehn,  24.  %  S^m^GuiLL  in  cog*  leg*  vet,  apud 

f  Madox.  hift.  exch.  top.  Wiikint. 

J)  4lnft.  103.— ii6*  » 


(5)  This  altered  by  the  23  Geo.  III.  c.  28,  which  fee  in  the 
I  vol.  104.  n.  14. 
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cent  $  and  the  court  or  judicial  part  of  it^  which  is  agaiti  fid^ 
,  divided  into  a  court  of  equity^  and  a  court  of  common  law» 

I  45  J  The  court  of  equity  is  held  in  the  exchequer  chamber  be* 
fore  the  lord  trcafurcr^  the  chancellor  of  the  exchequer,  the 
chief  baron,  and  Artepuifni^  ones.  Thefe  Mr.  Selden  gon- 
jcftures^  to  have  been  anticntly  made  out  of  fuch  as  were 
barons  of  the  Idngdom,  or  parliamentary  barons ;  and  thence: 
to  have  derived  their  name ;  which  conjeAute  receives  great 
ftrength  from  Braf^on's  explanation  of  nmgna  carta,  c.  14. 
which  direCis  that  the  earls  and  barons  be  amerced  by  thcfar 
peers;  that  is^^^fafs  he^,  Ey  the  barons  of  the  exchequer^. . 

•  The  primary  and  original  bufmefs  ©f  thisi  court  is  to  caU  the 

•  klng^sdebtbrs  to  account^  by  bi^l  filed  by  tlie'attom^gene- 
val  'f  and  to  recover  any  lands,  tenements,  or  hereditaments,, 
any  goods,  chattels,  or  other  profits  or  benefits,  belonging  to 
the  ctowti.  So  thdt  by  their  original'  confbitution  the  jiirif* 
didiibn  of  the  courts  of  common  pfeas,"king*s  bench,  iand 
exchequer^  was  entit«Iy  (eparate  and  diftin£kr  the'cbmmo» 
{deas  beih'g  itttended  Kf  decide  sril  controvezfif  s  between  ftib* 
jeft  and  fubjeft ;  the  king's  bench  to  correfk  aU  crimes  and 

'  mifii^nisiiibrs  that  amount  to  a  breach  of  ^tl^e  pestoe^  the  kkg 
being  then  plaintiff,  as  fuch  offences  are  in  open  defoganiQn 

.  of  the  Jura  regfllia  <^  bh  crown :  and  the  exchequer  tQ  ad- 
jnft  and  recover  his  re!iren^>  wherein  the  kii^g  alio  i^  piaii>- 

.  tiff,  as  the  withholding  luid  l)Q^paymeiit  thereof  is  an  injury 
to  his  jura  fifcdia.  But,  as  by  a  fidion  almoft  all  fort^  pf 
civil  a£tion»  are  now  allowed  €6  be  brought  in- ther  kibg^s 

iyeiich,  in  Hke  manner  fay  anodier  fiction  all  kinds  of  pcrffDoai 
fuks  may  be  profeeuted  in  the  court  of  exchequ^.  For  as 
^tl  th^  offieefs  and  m&ftfters  of  \im  dmrt  ha^,  liScc  i^ofe  of 
other  foperior  conrtS;,  the  privilege  of  fuing  and  being  fued 
only  in  dieir  own  court  \  fo'alfo  the  kirijg's  debtors  and  far- 
mers, and  all  accomptants  of  the  exchequer,  are  privileged  to 
'  -  fue  and  implead  all  manner  pf  pj^rfQBS  in  ^  fame  court  of 
equity,  that  th^y  themfelves  are  called  into.    They  have  like- 

i Tit  hoa.  £•  5«  i6»  ^L^^  tr,.%,  «« j.  §  3^ 
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wife  privilege  to  fue  and  Implead  one  anotber^  or  any' 
llraitger,  in  the  fame  kind  of  ciommon  law  aftions  (where 
the  perfonalty  only  is  concerned)  as  are  profecuted  in  the 
court  of  common  pleas* 

T^js  gives  original  to  the  coxnt^lOn  !aW  patt  of  their  jurif- [   Afi  3 
didion,  which  was  eftabliOied  merely  for  the  benefit  of  the 
king's  accomptants,  and  is  exercifed  by  the  barons  only  of 
the  exchjequer^  and  not  the  treafurer  ot  chanppllor.    The 
writ  i}ppxi  which  all  proceedings  here  are  grounded  is  called 
a  quo  minus  i  in  which  the  plaintiff  fu^gefts  that  he  is  the 
king's  farmer  or  debtor,  and  that  the  defendant  hath  done 
him  the  injury  or4a^iage  complained  of  j  quo  minus  fufficiens 
fxifitU  \)Y  which  he  is  the  lefs  able,  to  pay  the  king  his  debt 
pr  rejpt,     A,nd  thefe  fuit^  ^re  e3;prefsly  dire£icd>  by  what  is 
called  the  ftatute  of  Ru,tlaiid  ^,  to  be  confined  to  fuch  matters 
.only,  as  fpecially  concern  the  king  or  his  minifters  of  the  ex- 
chequer.    And  by  tlw  gtticuli  fuper  cartas  ™  it  is  enafted, 
tjiat  no  common  pleas  be  thenceforth  holden  in  the  eichc- 
qucr,  contrary  to  the.  form  of  thp  gfeat  charter.     But  now, 
by  the  fuggeftion  of  privilege,  any  perfon  may  be  admitted  to 
fue  ip  the  exchequer  as  well  as  t;he  king's  accomptant.    The 
furmife,  of  being  debtor  to  jthe  king^  is  therefore  become 
patter  of  form  and  mere  wor^s  of  courfe,  an4  the  court  is 
ppen  to  all  the  nation  equally*     The  fame  holds  with  regard 
to  the  equity  fide  of  the  court :  for  there  any  perfon  may  file 
a  bill  ^gainft  another  upon  a  bare  fuggeftion  that  he  is  the 
king's  ^ccomptant ;.  but  whether  he  is  fo,  or  not,  is  never 
cpntrpyerted.     In  this  court,  on  the  equity  fide,  the  clergy 
have  long  ufed-to  exhibit  their  bills  /or  the  non-payment  of 
tithes ;  in  which  cafe  the  furmife  of  being  the  king's  debtor 
is  no  .fiftlon,  they  being,  bound  to  pay  him  their  firft  fruits,        ' 
and  annual  tenths.     But  the  chancery  ha^  of  late  years  ob- 
tained a  large  (hare  in  this  bufinefs. 

An  appeal  from  the  equity  fide  of  this  court  lies  immedi- 
ately to  the  houfe  of  peers ;  but  from  the  common  law  fid^, 

1  10  E4w*  I.  c.  1 1,  » 18  Bd'f.  I.  c.  44 
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in  purfuance  of  the  ftatute  3 1  Edw.  III.  c.  1 2.  a  writ  of  error 
louft  be  firft  brought  into  die  court  of  exchequer  chamber. 
,    And  from  the  determination  there  had  there  Ues,  in  the 
dernier  refoH,  a  writ  of  error  to  the  houfe  of  lords* 

£   47    ]      VIII.  The  high  court  of  chancery  is  the  only  remaining, 
and  in  matters  of  ciVil  property  by  much  the  moft  important 
of  any,  of  the  king's  fuperior  and  original  courts  of  jufticc. 
It  has  it's  name  of  chancery,  cancellnfla^  from  the  judgi  who 
prefides  here,  the  lord  chaacellor  or  cancetlarius ;  who,'  fir 
Edward  Coke  tells  us,  is  fo  termed  a  cancellando^  it6m  can- 
celling the  king's  letters  patent  when  granted  contrary  to 
law,  which  is  the  higheft  point  of  his  jurifdidion  V  But  the 
office  and  name  of  chancellor  (however  derived)  was  cer- 
tainly known  to  the  courts  of  the  Roman  emperors :  where 
it  originally  feems  to  have  fignified  a  chief  fcribe  or  fecrctary, 
who  was  afterwards  invefted  with  feveral  judkiai  powers,  and 
a  general  fuperintendency  over  the  teft  of  the  officeirs  of  the 
prince.     From  the  Rojnan  empire  it  paffed  to  the  Roman 
church,  ever  emulous  of  imperial  ftate ;  and  hence  every 
bifhop  has  to  this  day  ^his  chancellor,  the  principal  judge  of 
his  coAGftory.     And  when  the  modem  kingdoms  of  Europe 
were  eftabliflied  upon  the  ruins  of  the  empire,  almoft  every 
ftate  prcferved  it's  chancellor,  with  difierent  jurifdifbio^s  and 
dignities,  according  to  their  different  conftitutions.     But  in 
all  of  them  he  feems  to  have  had  the  fupcrvifion  of  all  char- 
ters, letters,  and  fuch  other  public  iuftruments  of  the  crown, 
as  were  authenticated  in  the  moft  folemn  mamier :  arid  there- 
•^  fore  when  feals  came  in  ufe,  he  had  always  the  cuftody  of 
the  king's  great  feal.     So  that  the  office  of  chancellor,  or 
lord  keeper,  (whofe  authority  yby  ftatute  5  Eliz.  c.  i8.  is    , 
declared  to  be  exadlly  the  fame)  is  with  us  at  this  day  created 
by  the  mere  delivery  of  the  king's  great  feal  into  his  cuftody^; 
whereby  he  becomes,  without  writ  or  patent,  an  officer  of 
the  greateft  weight  and  power  of  any  now  fubfifting  in  the 
kingdom  5  and  fuperior  in  pouit  of  precedency  ^o  every  tcm^ 

n  4  IaA*  88.  o  Lamb.  Archeion,  65.     x  RoU»  Abr.  385. 
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poral  lord?.  He  is  a  privy  cotinfcllor  by  his  office ^  and, 
accordnigj  to  Iprd  chancellor  EUcfmcrc  %  prolocutor  of  the 
hoafc.  pi,  lords  by  prescription.  To  him  belongs  the  appoint- 
mcnt  of  all  Jnftiees  of  the  peace  throughout  the  kingdom.  [  48  ] 
Being  formerly  ufually  an  ecclcfiaftic,  (for  none  elfe  were 
then  (Pftpablc  of  an  office  fo  converfeat  in  writings)  and  pre- 
fiding  qv«r  the  royal  chapeU,.he  became  keeper  of  the  king's 
coijfcience  y  vifitor,  in  right  of  the  king,  of  all  hofpitals  and 
^pUeg^of  4^^  kiiig's  ioundatioh  \  and  pattdn  of  all  the  king's 
liYix^  ^nder  the. value,  of  twenty  marks*  p$r  annum  in  the 
kiog's  ^Qpks  (6),  JUe  is  the  general  guardian  of  all  infants, 

p  Stat.  j^lfcn.'Tin.  c,jbz  '"Madox.  hift.  of  ezch.  42. 

A^eMi.  ofim  «no^icb|MK.  ^3.  M^  ^<lw'*  III.  3.  F.N.B.  35.  though 

.  fo£ihf^RffQf\qt^<b$txQt^t,edit,  Hobart  (214.)  exMids  this  value   to 

1651*  iv/enty  founds. 

'  <<,^>  ♦...', r^ — - . .-    -• ■ 

{$)  WySiTtptrd  4o'ch«  chancellor's  patronage,  there  feems  to 
be  ibioeimicifaracy. in  the  learned  Judge's  text  and  references.  I^ 
humbly  conceive  ithat  a  tr^er  ftateaient  is  this,  wz.  that  it  appears 
from  the  .rolls  of  parliament  that  it  had  been  the  ufage.  before  that 
time  for  the  chancellors  to  give  all  the  king's  livings,  taxed  (by 
the  fuhiidy  afTeiTments)  at  twenty  marks  or  underi  to  the  clerks, 
who  were  then  aftually  cltri  or  clergymen,  who  had  long  laboured 
in  thecdtirt  of  chancery  j  but  that  the  biftiop  of  Lincoln,  when  he 
was  chtenceitor^t  had  given  fuch  livings  to  his  own  aiid  other  clerks* 
contrary  to  the  pieafore  of  the  king  and  the  antient  ufage;  and 
ther^fbi^  it  is  recommended  to  the  king  by  the  council  to  com- 
mand the  chancelk>r  to  give  fuch  livings  onty  to  the  clerks  of  chan- 
cery, the  exchequer,  and  the  other  two  benches  or  courts  of  Weft- 
minfter-hall.  4  £4^.  IIL  no,  ^Ik  But  fmce  the  new  valuation  of 
benefices,  or  the  king's  books  in  the  time  of  Henry  the  eighth,, 
and  the  clerks  ceafed  to  be  in  orders,  the  chancellor  has  had  ihe 
abfolute  difpofal  of  all  the  king's  livings,,  even  where  the  ptefenta- 
txon  devoli^es  to  the  crown  by  lapfe,^  of  the  value  of  twenty-pounds 
a  yeai-  or  under  in  the  king^s  hooks.  It  does  rot  appear  how  this 
enlarged 'patronage  has  been  obtained  by  the  chancelfor,  but  it  is 
prob^le  ^y  a  private  grant  «f  the  ^rown,  from  a  confideration  that 
the  twenty  marks  in  the  time  of  Ed .  III.  were  eq^iivaleni  to  twenty 
pounds  in  the  time  of  Henry  VHI.  G/<^  764.  i  Burn,  Mc. 
Law,  129. 

E  3  idiots. 
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idiots^  and  lunatics;  andhas  the  general  fupeHntendance  of  aU 
charitable  ufes  in  the  kingdom.  And  all  this^  ove^  and  above 
the  vaft  and  cxtenfivc  jurifdifiUon  which  he  exercifes  in  his 
judicial  capacity  in  the  court  of  chancery ;  wherein,  as  in 
the  exchequer,  there  are  two  dlftinfk  tribunals:  the  one 
ordinary,  being  a  court  of  common  law }  the  other  extraor^ 
dinary,  being  a  court  of  equity. 

The  ordinary  legal  court  is  much  itibre  antient  than  the 
^ourt  of  equity.  It's  jurifdiaion  is  to  hold  plea  upiHl  %/dr<f 
facias  to  repeal  arid  cancel  the  kiitg*s  fetters  patent^  when 
made  againft  law,  or  upon  untrue  fuggeilions  \  and  to  hold 
plea  of  petitions,  monftrans  de  droits  traverfes  of  orffiocs,  and 
the  like  \  when  the  king  hath  been  advifed  to  do  any  afl:,  or 
is  put  in  poiTeiHon'  of  any  lands  or  goods,  in  prejudice  of  a 
fubje£t'a  right  ^  On  proof  of  which,  as  the  king  can  iKvef 
be  fuppofed  intentionally  to  do  any  wrong,  the  law  queff ions 
liot  but  he  will  immediately  redrefs  the  injury  %  and  refera 
that  confcientious  talk  to  the  chancellor,  the  keeper  of  his 
confcience.  It  alfo  appertains  to  this  court  to  hold  plea  of 
ill  perfonal  aftioris,  where  any  officer  or  minifter  of  the  court 
is  a  party**.  It  might  likewife  hold  plea  {)a^ fcire facias )  of 
partitions  of  lands  in  coparcenary w,  and  of  dower*,  where 
any  ward  of  the  crown  was  concerned  in  intereft,  fo  long  a^ 
the  military  tenures  fubfifted  j  as  it  now  may  alfq  do  of  the 
C  49  ]  tithes  of  foreft  land,  where  granted' by  the  king  and  claimed 
by  a  ftrangcr  againft  the  grantee  of  the  crown  y;  and  of  exe-* 
CUtions  on  ftatutes,  or  recognizances  in  nature  thereof  by 
the  ftatute  23  Hen.  VIII.  c.  6*.  But  if  any  caufe  comes  to 
iffue  in  this  court,  that  is,  if  any  fa€b  be  difputed  between 
the  parties,  the  chancellor  cannot  try  it,  having  no  power  to 
fummon  a. jury;  but  muft  deliver  the  record  propria  matiu 
into  the  court  of  king's  bench,  where  it  {hall  be  tried  by  the 
country^  and  judgment  fliall  be  there  given  thereon*.     Anci 

1 4  Rep.  54.  i  Brq.  Ahr,  f.  dtfm$t,  lo. 

« 4  Inft.  80.  •  » X  Roll.  Abr.  469. 

w  Co.  Litt.  171.    F.  ^T.  B.  62.  «€ro»Jac«  X2f    Latch*ii2f 
iPro.^^r,  r/V.</«f«fr.66.  Moor.565. 
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wten  judgment  is  ^en  In  chancery  upon  demiiKfet  or  the 
like,  a  writ  of  erroTj  in  nature  of  an  appeal^  lies  out  of  this 
ordinary  court  into  the  court  of  king's  bench  ^:  though  fo 
fittte  is  ufaally  iofxc  on  the  common  law  fide  Of  ^e  court, 
^Mt  I  have  met  with  no  traces  of  any  writ  of  error  «  being 
aflually  brought,  finoe  the  fonrteenth  year  of  queenl^tiza^ 
beth, -rf.  D.  1572, 

In  this  ordinary,  or  legal,  court  is  alfo  kept  die  offidnM 
juJHtiae ;  out  of  which  all  original  writs  that  pafs  under  the* 
grclat  feal,  aU  commiffions  of  charitable  ufes,  fewers,  bank- 
ruptcy, idiotcy,  lunacyj  and  the  like,  do  ifltie;  and  for  which 
it  is  always  open  to  the  fubjeft,  who  may  there  at  any  timer 
•demand  and  have,  ^x  debito  fujiktaty  any  writ  that  his  occa-* 
Cons  may  call  for.  Thefe  writs' (relating  to  the  bufinefs  of 
die  fubjeS)  and  the  returns  fo  them  were,  according  to  the 
fimplicity  of  antieht  times,  originally  kept  in  a  hamper,  in 
han^erio ;  and  the  others  (relating  to  fuch  matters  wherein 
the  crown  is  immediately  or  mediately  concerned)  were  pre- 
ferved  in  a  little  fack  or  bag,  in  parva  haga  g  ^nd  dhence  hath 
arifen  the  diftinfiion  of  the  hanaper  offece,  znd  petty  hag  office, 
which  both  belottg  to  the  common  law  court  in  chancery. 

But  the  exfaraordfeary  court,  or  court  of  equity,  is  now  [  50  J 
become  the  court  of  the  greateft  judicial  confequence.  This 
diftin£l]on  between  lawand  equity,  as  adminiilered  in  difierent 
eourts,  i6  not  at  preifent  knbwn,  nor  feems  to  have  ever  been 
Icnown,  in  any  other  country  at  any  time  •* :  and  yet  the  dif*- 
fcrence  of  one  frpn\  Ae  other,  when  adminiftered  by  the  fame 
^bunal,  was  perlefUy  familiar  to  the  Romans  ^ ;  thejiu 

^  Yeaibook^  1 8  EdwAU.  %  5. 1 7^  .    «*  The  connsil  of  cotfctence^  mftitnted 

a4,   X94^47.    Dyer.  315.    i  RoM,  by  JohnlII,kingof  PortBgal,.tore?icw  ' 

Rep.  287.    4  Inft.  So.  the  ientences  of  aU  uileri«r  coartt,  and 

5  TheQpi]iJQ&  ofloid  keeper  North  moderate  tbesa  by  o^ttity^  (Mod.  Ud. 

in  1682  (i  Vera.  iji.    i  Equ.  Caf.  Hift.  xxii.  237.)  feems  rather  to  hate 

abr.  1 29.)  that  «o  fuch  writ  of  error  lay,  been  a  court  of  appeal., 

aod  that  aa  injuni£kion  might  be  iiTucd  *  e  Xhus  too  the  parliament  of  Paris* 
againft  it»  feesns^  not  to  have  beea  well  the  leourt  of  feflion  in  Scotland,  and  every 
CQiniidered,  other  jurifdi^ioin  in  Europe  of  whick 
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praetoriumf  or  dilcretion  of  the  praetor^  being  diftinft  from- 
the  legef  or  {landing' laws  ^ :  but  the  power  of  both  centered 
in  one  and  the  fame  magiftratei  who  was  equally  mtrufted 
to  pronounce  the  rule  of  law,  and  to  apply  it  to  particular 
tafisa  by  the  principles  of  equity.  With  us  too,  the  aula^ 
regia,  which  was  die  fupreme  court  of  judicature,  undoubt- 
edly adminiftered  equal  juftice  according  to  tlie  rules  of  both 
or  either,  as  the  cafe  might  chance  to  require :  and,  when 
that  was  broken  to  pieces,  the  idea  of  a  court  of  equity,  as 
diftinguiflicd  from  a  court  of  law,  did  not  fubfift  in  t^c  ori- 
ginal plan  of  partition.  For  though  equity  is  mentioned  by 
BracSton  ^,  as  a  thing  contrafted  to  ftri£):  law,  yet  neither  4n 
that  writer,  nor  in  Glanvil  or  Fleta,  nor  yet  in  Britton,  (coro- 
pofed  under  the  aufpices  and  in  the  nanae  of  Edward  I,  and 
treating  particularly  of  courts  and  their  feyeral  Jurifdi£lions] 
is  there  a  fyllable  to  be  found  relating  to  the  equitable  jurif- 
diflion  of  the  court  of  chancery.  It  feems  therefore  prq- 
bable,  that  when  the  courts  of  law,  proceeding  merely  upon 
the  ground  of  the  king's  original  writs  and  confining  them- 
felves  ftridly  to  that  bottom,  gave  a  harfli  or  imperfefl:  judg- 
ment, the  application  for  redrefs  ufed  to  be  to  the  king  in 
r  5'  ]  pcrfon  affifted  by  his  privy  council  j  (from. whence  alfo  arofe 
the  jurifdidlion  of  the  court  of  requefts  **,  which  was  virtu- 
ally abolifhcd  by  the  ftatute  16  Car.  L  c.  10.)  and  they^^were 
wont  to  refer  the  matter  either  to  the  chancellor  and  a  feleQ 
committee,  or  by  degrees  to  the  chancellor  only,  who  mitigat- 
ed the  feverity  or  fupplied  the  defeflts  of  the  judgments  prp^ 
Ijovnccd  in  the  courts. of  law,  upon  weighing  the  circuit*. 

«ve  hare  any  tolerable  account,  found  all  ^  The  matters  cognizable  in  thts 

tbdr  decifions  as  well  upon  principles  court,  immediately  before  4c*s  diflblu- 

ofequityasthofeof  pofidve  law.  (Lord  tion,  were  '<  almoft  all  fuits,  that  by 

KaynJj.  biftor.  law.  trads,  I.  3x5.  330.  «<  colour  of  equity,  or  fupplication  made 

prioc.  of  equit*  44.)  **  to  the  prince,  might  be  brooght  be- 

f  Thus  Cicero  J  "Jtfw  Urts  fromlffis  "fore  him:  but  originally  and  proper- 

*<  Wtt  eJeJUndum,  fuis  nMi  videt,  quae  «  ly  all  poor  men*s  fuiu,  which  were 

**  coaBus  fuh  metu  tt  deceptui  doU  pro^  "  made  to  his  majefty  by  fupplication  j 

**  miferit  f  quat  fttidem  fiergmque  jure  <<  and  upon  which  they  were  entitled  to 

«•  praetoriohberan^urftionnullalegihui,^^  «<  have  right,  without  payment  of  any 

Offic.  /.  I .     '  **  money  for  the  fame/*  (Smith's  com- 

%  L  >.  tf,  7./^/.  *3-  monwealth.  b.  3.  c.  7.) 
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ftanccs  of  the  cafe.  This  was  the  cuftom  not  only  among 
our  Saxon  anceftors,  before  the  inftitution  of  the  aula  regia  ^9 
but  alfo  after  it's  diffolution,  in  the  reign  of  king  Edward  I*^; 
^nd  perhaps  during  it's  continuance,  in  that  of  Henry  II  ^    . 

In  thefe  eaVly' times  the  chief  judicial  employment  of  the 
,  chancellor  muft  have  been  in  devifing  new  writs,  direfted  to 
the  courts  of  common  law,  to  give  remedy  in  cafes  where  ^ 
none  was  before  adminiftered.  And  to  quicken  the  diligence 
of  the  clerks  in  the  chancery,  who  were  too  much  attached 
to  antient  precedents,  it  is  provided  by  ftatute  Weftm.  2. 
'  13  Edw.  I.  c.  24.  that  ^*  whenfoever  from  thenceforth  in 
**  one  cafe  a  writihall  be  found  in  the  chancery,  and  in  a 
**  like  cafe  falling  under  the  fame  right  and  requiring  like  re- 
«  medy  no  precedent  of  a  writ  can  be  produced,  the  clerks 
**  in  chancery  ftiail  agree  in  forming  a  new, one ;  and,  if 
•*  they  <:annot  agree,  it  (hall  be  adjourned  to  the  next  par- 
*»  liament,  where  a  writ  fliail  be  framed  by  confent  of  the 
**  learned  in  the  law"",  left  it  happen  for  the  future,  that  the 
**  court  of  our  lord  the  king  be  deficient  in  doing  juftice  to 
«  the  fuitors."  And  this  accounts  for  the  very  great  variety  ^  5^,3 
of  writs  of  trefpafs  on  the  cafe,  to  be  met  with  in  the  regifter ; 
whereby  the  fuitor  had  ready  relief,  according  to  the  exi- 
gency of  his  bufinefs,  and  adapted  to  the  fpecialty,  reafon, 
and  equity  of  his  very  cafe".  Which  provifion  (with  a 
little  accuracy  in  the  clerks  of  the  chancery,  and  a  little  li- 
berality in  the  judges,  by  extending  rather  than  narrowing 
the  remedial  cStGts  pf  the  writ)  might  have  eiFeftually  an- 
fwered  all  the  purpofes  of  a  court  of^quity  "  5  except  that  of 
obtaining  a  dffcovery  by  the  oath  of  the  defendant. 

i  Nemo  ad  regem  appeUet  pro  aVtqua  Hk  efif  qui  feges  regtti  cancellat  iniquaSf 
lite,  nifi  jus  domi  ionfequi  non  pcjjit.  Si  '  Et  marjata  pii  principis  acquafacit* 
jus  nimh  feverum  fit^  alleviatio  deinde  m  A  great  variety  of  new  precedents  of 
quaeratur  apud  regem,  LL,  Edg,  f .  2.  wj its,  in  cafes  before  unprovided  for,  are 
k  Lambard.  Arcbeiou.  59.  given  by  this  very  ftatute  of  Wcftm.  2. 
^  J  Johannes  Sariiburienfis  (who  died  *>  Lamb.  Archeion.  61. 
ji.  D.  1182,-26  Hen.  II.)  fpcaking  of  0  This  was  the  opinion  of  Fait  fax, 
the  chancellor's  office  in  the  vcrfes  pre-  a  very  learned  judge  in  the  time  of  Ed- 
ited to  his  polycraticcny  has  thefe  lines  \  ward  the  fourth.     «  Lefubpoena  (fays 
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But  when,  about  the  end  of  the  teign  of  kiog  Edward  III, 
ofes  of  land  were  introduced  p>  and,  though  totally  dilicoun-- 
tcnanced  by  the  courts  of  common  law,  were  confidered  aa. 
fiduciary  dcpofits  and  binding  in  confciencfe  by  the  clergy^ 
the  feparate  jurifdidiion  of  the  chancery  as  a  court  of  equity 
began  to  be  eftablifhed'}}  and  John  Waltliam,  who  was 
btih^p  of  Saiiibury  and  chancellor  to  king  Richard  11,  by  Zs 
ftrained  interpretation  of  the  abov^e-mentioned  ftatute  of 
Weftm.  2.  devifed  the  writ  oi  fubpoena^  returnable  in  the 
court  of  chancery  only,  to  make  the  feoffee  to  ufes  account- 
able to  his  ceftuy  que  ufe  :  which  procefs  was  afterwards  ex- 
tended to  other  matters  wholly  determinable  at  the  common 
iaw,  upon  falfe  and  fiditious  fuggeftions;  for  which  therefore 
the  chancellor  bimfelf  isby  ftatutei7  Ric.  II.  c.6.  directed  to 
gtye  damages  to  the  party  unjuftly  aggrieved.  But  us  the 
ckrgy^  fo  early  as  the  reign  of  king  Stephen^  had  attempted 
to  turn  their  qcclefiaftical  courts  into  courts  of  equ}tyj  by  Ci>* 
terlaining  fuits  pro  laeftom  fidei^  as  a  fpiritual  offence  ^gainfb 
coftfcience,  in  cafe  of  non-payment  of  debts  or  any  breach  of 
civil  contra^s ' ;  till  checked  by  the  conftitutiona  of  Qa- 
tendon  %  which  declared  that,  ^^placita  de  dehitij^  que  fide  in^ 
•<  terpoftta  debenture  .vel  abfque  tnterpofttlone  fidei^^nt in  jujkcia, 
t  5  J  ]  •*  re^ :"  therefore  probably  the  eccJefiaftic^  i:heneeU^s^ 
who  then  held  the  feal,  were  remifs  in  abridging  ^ir  «wa 
new. acquired  jurifdi£i;ion  ;  efpecially  as  the  fpirit^l  coilrta 
continued'  to  grafp  at  the  fame  authority  ag  before,  in  fuita 

**  he)  neferrtit  my  cyfovtntement  ufi  c^me  law,     (Fit^h.  ABr.  t»  frobibithnf  15.) 

*• ;/  ej?  orCiJi  nous  attendomui  tieli  afiions  But  in  the  ftatate  or  writ  of  €lrcumfpeBe 

**furht€ajetf  et  mainteltiomMS  UjuHfdk"  agath,  fuppofei  by  fome  to  have  iflue4 

*«  tion  it  ceo  courts  et  d*  auttr  courtu^''  1 3  Edw.  J.  but  more  probabiy  (3  Pryn. 

(Ycarb.  21  Edw.  IV.  23.)  Rcc.  33:6.)  9  Edw.  II,  (Uits/ro  laefi.M 

p  See  book  II.  ch.  20.  fiei  were  allowed  to  the  eccleflafttcal 

q  Spelm.  GUJf,  106.     i  Lev.  242.  courts  j  according  to  fome  antient  copies, 

r  Lord  Lyttelt.  Hen.  II.  b.  3.  p.  361.  (Berthelet^tf/.tfffti^».  Load.  15 31.90.^. 

Bot.  3  Pryn<  Rec.  336.}  and  the  common 

<  joHen.  II.  c.  15.     Speed.  45S.  Engliih   tranflition,   of  that    ftatuU; 

t  In  4  Hen.  III.  fuits  in  couit  ehrif.  though  in  Lyndewode^s copy,  (Prov»  U 

tian  pro  laefionefidti  upon  temporal  con-  2.  t,  2. )  and  in  the  Cotton  MS.  (Claud, 

tra^s  were  adjudged  to  be  contrary  to  D.  2.)  that  claufe  is  omitted. 
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^ro  laeftoftefdeij  fo  late  3s  the  fifteenth  century",  till  finally 
brohibited  by  the  unanimous  concurrence  of  all  the  judges. 
However,  it  appears  from 'the  parliament  rolls  ^,  that  in  the 
reigns  of  Henry  IV  and  V  the  commons  were  repeatedly 
urgent  to  have  the  writ  oifuhpoend  enth-ely  fuppreffcd,  as  be- 
ing a  novelty  devifed  by  the  fubtilty  of  chancellor  Walthaniy 
againft  the  form  of  the  common  law ;  whereby  no  plea  could 
te  determined,  uhlefsby  examination  and  oath  of  the  pSirtics, 
according  to  the  form  of  the  law  civil,  and  the  law  of  holy 
church,  in  fubverfion  of  the  common  law.  But  thotigU 
Henry  IV,  being  then  hardly  warm  in  'his  throne,  gave  a 
palliatirig  anfWer  to  tfheir  petitions,  and  aftually  pafied  the 
ftatute  4  Hen.  IV.  c^  23.  whereby  judgments  at  law  arc 
declared  irrevocable  unlefs  by  attaint  or  writ  of  error,  yet  hi» 
fon  pHt  a  negative  at  once  upon  their  whole  application :  -mi 
in  Edwaf d  IV's  thnc,  the  proccfsf  by  bill  and  fubj^oenm  v^ 
become  the  daily  praftice  of  the  court  *. 

BtJ+  this  did  not  extend  very  far :  for  in  thif  iiitibnt  t*eiic 
tifcf,  entitled  diverfite  des  courtesy^  fuppofed  to  b^  writtert  Te¥y 
early  in  the  fiicteenth  century,  we  have  a  catalogiieof  the 
hiatters  of  confciertte  then  cognizable  \yjfitifpoina  ih  ^hail- 
^ery,  which  fall  within  a  very  narrow  compafs.  No  regul^  C  54  3 
judicial  fyftem  at  that  time  prevailed  in  the  coutt ;  but  the 
fuitor,  when  he  thought  hihifelf  aggrieved,  foulid  a  defattoiy* 
Hii.  uncertain  remedy,  according  to  the  private  opinion  df 
<he  chancellor,  who  was  generally  ah  ecclefiiftic,  or  foifie- 
times  (though  rarely)  a  ftatefman :  no  lawyer  having  fa*fe  itt 
the  court  of  chancery  from  the  times  of  the  chief  juftlcie* 
Thorpe  '^d  Knyvet,  fucceffively  chancellors  to  king  Ed- 
ward III  in  137a  and  1373  %  to  the  promotion  of  ik Thomas 

a  y«arb.  %  Hen.  IV.  lo.     1 1  lleh.  x  Rou  FarL    14.  Edw.  JV,  «•  33. 

jy,  88.     38  Hen,  VL  £9*    %o  Edw.  (not  i^Edw.  HI.  as  cited  z  RoH  Abr. 

-  IV»  10.  370,  &c.)                                            -, 

"»  R«t.  Farl  .4  Hen*  JV.  n^  7Z  &  y  tit,  chancery,  f<d.  296.  Ralleiri 

910.  3  Hen,  Vm  «'46.  c^ted  in  Prynnet&  edit.  A»  D.  1 534. 

i»br.  of  Cottan*! records. 410. 422. 4.24.  >  Spdm*  C?/^  iii«     Dogd.  clrds* 

548.   4  Inft*  83«     I  B^olU  Abr.  370,  Sir,  50. 
%1U  37*- 
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More  by  king  Henry  VIII  invX53Q.  Aftcp  which  the  great 
.fcal  was  indifcriminately  committed  to  the  cuftody  of  lawyers* 
or  courtiers  *,  or  churchmen  ^,  accord^g  as  the  comrenience 
of  the  times  and  the  difpofition  of  the  prince  reqniredi  till 
ferjeant  Puckering  was  made  lord  keeper  in  1592  ;  from 
which  time  to  the  prefent  the  court  of  chancery  has  always 
been  filled  by  aJawyer^  excepting  the  interval  from  x6?i  to 
1625,  when  tt>e  feal  was  intrufted  to  Dx.  WiUiamsj^  then 
dean  of  Weftminfter,  but  afterwards  bilhop  of  Xiqcoln ;  who 
bad  been  chaplain  to4ord  JUlefmerCi  whefi  chancellor  ^. 

In  the  time  of  lord  EUefmere  f^-  Vf  i6i6.)  arofe;  that 
notable  difpute  between  the  courts  pfl^w  o^d  equity^  /!et  on 
foot  by  fir  Edward  Coke,  theti  chief  juili^is  Qf  .the.  court  of 
king's  bench;  whether  a  court  of  equity  could,  give  relief 
after  or a^nft  a  judgment  at  the  comn^  lair^  T^i>ccii||t€;|l: 
was  fo  warmly  carried  on,  that  indidments  were  preferred 
againlt  the  fuitors,  the  folicitors^  the  cbunfel,  and  even  a 
tiiafter  in  chsmcery,  for  having  iaci^red  a  praemmit^^  by 
queftioning  in  a  court  of  equity  a  judgment  in  the  court  of 
lung's  benchf  obt2^ned  by  grofs  fraud  and  isxxfx^ixhn  K  This 
matter  being  brought  before  the  Imgf,  wa^  by  him  referred 
to  his  learned  counfel  for  their  advice  anci.opinioxt;  who.  le- 
portei:!  fp  ftrongly  in  favour  of  the  courts^  of  equity  %that^  his 
majefty  gaje  judgment  on  their  behalf :  but,  not  ccmtenfed 
with  tbp  irrefragable  reafons  and  precedents  produced  by  his 
counfipl>  (for  the  chief  Juftice  was  clearly,  in  the  wrong)  he 
C  55  ]  9^<^f*  rather  to  decide  the  queftion  by  referring  it  to  the  plc- 
nttui}e  of  his  royal  prerogative '.  Sir  Edward  Coke  fub- 
mitted  to  the  dccifion  5,  and  thereby  made  atonemgnt  for  his 

a  WriotheAy,  St.  JohO)  and  Hatton*  **  mine  fuch  ditFerences,  as  at  anytime  - 

k  Goodrick,  Gardiner,  and  Heath.  *'  may  and  /hall  arife  between  our  feve- 

«  ^wgr.  ^r//.  4278.  «  ralcourta  touching  thdrjunfdldlont, 

•  '*  Bacon''s  Works.  IV,  611,611.632.  "  and  the  fame  to  fettJe  and  determine, 

^  Whitelocke  of  pari.  H.   390.     i  **  as  we  in  our  princely  wjfdomihalliind 

Chan.  Rep.  append.  11.  **  to  ftand  moft  with  our  honour, 'Arc.** 

f  «  For  that  it  appertaineth  to  our  (1  Chane.'Rcp.  append.  26.)  '- 

*<  princely  office  only  to  judge  over  all  g  See  the'  entry  in  the  council  book, 

^'judges,  and  to  difccrn  and  deter*  s6  July,  1616.  f^/og^r*  i?r//.  1390.) 
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error :  but  thts  ftrugglc,  together  wkh  the  bufinefs  of  com^ 
tnendams  (in  which  he  aded  a  Tcry  noble  part**)  and  his 
contreiKtig  the  commiflioners  of  fewers*,  were  the  open  and 
avowed  caufcs'^,  firft  of  his  fufpcnfi^n,  and  foon  after  of  his 

fcmoiraJ,  from  his  office* 

f  .      ■ 

laORD  Baton,  who  Succeeded  lord  Ellcfinerc,  reduced  the 
praftice  of  the  court  into  a  more  regular  fyftcm ;  but  did  not 
fit  long  enough  to  efFcft  any  confidcrable  revolution  in  die 
fcicnce  itfelf :  and  few  of  his  decrees  wJiich  have  reached  uft 
are  of  any  great  confe<]uence  to  pofterity.  His  fucceflbrsj  in 
the  rei^  of  Charles  I,  did  little  to  improve  upon  his  plan : 
and  evscl  after  tik  reftoration  the  feal  was  committed  to  the 
earl^f^ClaFcndon,  who  had  withdrawn  from  pra£kice  as  a 
lawyer? near  twenty  years;  and  afterwards  to  the  earl  of 
&halll*flHir)r,  who  (though  a  lawyer  by  education)  had  never  ' 
piadif(^d  at  all.  Sir  Hieneagc  Finch,  who  fucceeded'in  16731 
and  became  afterwards  earl  of  Nottingham,  was  a  perfon  of 
the  greateft  abilities  and  moft  uncotrupted  integrity;  a  [  5^  ] 
thorough  rnaftcr  aftd  zealous  defender  of  the  laws  and  confti- 
tution  of  his  couftti^y ;  and  endued  with  a  pervading  genius, 
that  enabled  him  to  difcover  and  to  purfue  the  true  fpirit  of 
jufticci'notwithftanding  the  embarraflTments  raifed  by  the 
narrow  and  tcchnicai  notions  which  then  prevailed  in  the 
couttis  df  few,  and*  the  impcrfea  ideas  of  rcdrefs  which  had 
poflfefled'  thcJ'tburts'bf  c'quity.  The  reafon  and  necfcffities  of 
mankitid,  arifing  frcfih-  the  great  change  in  property  by  the 

k  In  a  caure  of  the  liidiop  of  Winchef.  «  when  the  cafe  happexiea»  1m  wouU  do 

ter,  touching  a  commendamy  king  James  «  his  duty.**     (Btogr»  Brit*  1^88.) 
conceiving  that  the  matter  afFedlcd  his  i  Sec  that  article  in  chap.  $. 

prero^atjve,  fentletters  to  the  judges  not  ^  See  lord  Ellefmere's  fpeech  to  fir 

to  ^xfKtxA  in  it,  till  himfelf  bad  been  Henry  Montague,  the  new  chief  juftic^ 

firft  jCOofiiHed.  The  twelve  judges  joined  15N0T.  1616.  (Moor*s  report*.  8a8#) 

in  a  memorial  to  his  majedy,  declaring  Though  fix  Edward  might  probably  have 

that  their  compliance  would  be  contrary  retained  his  feat,  if,during  his  fufpenfioa^ 

to  xi^t  oaths  aad  the  law  :  ^ut  upon  he  would  have  complimented  lord  Villi« 

beiag  brought  before  the  king  md  coun-  ers  (the  new  favourite)  with  the  difpo- 

cil,  they  all  retradi^ed  and  promifed  obe«  fal  of  the  moft,  lucrative  office  in  his 

dience  in  every  fuch*  cafe  for  the  future;  court.     ( Bhgr,  Brit^  \y^\,) 


except  fir  Edward  €oke,  who  faid  •<  that 
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cxte^diioii  of  trude  aad  the  ^abolition  of  miKtaty  tenuresj  ccm 
opierated  in  eftaUiihing  bis  plan,  and  enabled  him  in  the: 
f:our<fe  of  nine  years  to  build  a  fyftem  of  jurifprudence  wd 
juri(cii£^ion  upon  ^vidc  find  rational  fbijindations  ^  which  hav<c 
alfo/been  extended,  and  improved  by  many  great  ^en,  wH^ 
have  fince  prefided  in  chancery.  And  (torn  that  time  to  this^ 
the  powe^  and  %ufinefa  of  the  court,  have  increafed  to  an  ' 
aiftafsijjg  degree. 

From  this  court  of  equity  in  chancery,  as  from  the  other 
fupcrior  courts,  an  appeal  lies  to  the  houfe  of  peers.  But 
there  are  thcfe  differences  between  appeals  from  a  court  of 
equity,  and  writs  of  error  from  a  court  of  law :  i.  That  the 
former  may  be  brought  upon  any  interlocutory  matter,  the 
letter  upon  nothing  but  only  a  definitive  judgment :  2.  That 
on  writs  of  error  the  houfe  of  lords  pronounces  the  judgment, 
on  appeals  it  gives  direflion  to  the  court  below  to  reftify  it's. 
own  decree. 

IZ.  The  next  court  that  I  (haU  mention  is  one  £hat  hath 
no  original  jurifdi£lion,  but  is  only  a  Court  of  appeal,  to  cor« 
reft  the  errors  of  other  jurifdidions.  This  is  the  court  of  ex- 
chequ^er  chamber ;  which  was  firft  erefted  by  ftatute  3 1  !^dw* 
III.  c,  12.  to  determine  caufes  upon  writs  of  error  from  the 
common  law  fide  of  the  court  of  exchequer.  And  to  that  end 
itxonfifts  of  the  lord  chancellor  and  lord  treafurer,  takixig 
unto  him  the  juftices  of  the  king's  bench  and  common  pleas. 
3bi  imitation  of  which,  a  fecond  court  of  exchequer  chamber^ 
was  erefted  by  ftatute  27  Eliz.  c.  8.  confifting  of  the  juftic;es 
C  57  3  ^^^  common  pleas,  and  the  barons  of  the  exchequer  •,  be- 
fore whom  writs  of  error  may  be  brought  to  reverfe  judgments 
in  certain  fuits  *  originally  begun  in  the  court  of  king's  bench. 
Into  the  court  alfo  of  exchequer  chamber,  (which  then  confifts 
of  all  the  judges  of  the  three  fupcrior  courts,  and  how  and 
then  the  lord  chancellor  alfo)  are  fometimes  adjourned  from 
the  other  courts  fuch  caufes,  as  the  judges  upon  argument  • 
find  to  be  of  great  weight  and  difiicuUy,  before  any  judg^ 
ment  is  given  upon  them  in  the  court  below"*. 

1  See  ch.  25.  pag.  4 1 1 .  in  4  InSt.  XJ9.    2  Bnlftr.  146. 
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From  all  the  branches  of  this  court  of  exchequer  cbambect 
^  'Wjrit  of  error  lies  to 

X.  The  hottfe  of  peers  j  which  is  the  fopfcmc  court  rf 
judicature  in  the  kingdom,  havii^g  at  prefcnt  no  original  ju- 
rifdf^lton  over  caufes,  but  onlyupon  appeals  and  writs  of  error, 
to  reflify  any  injuftice  or  miftafce  of  the  law,  committed  by 
the  courts  below.  To  this  authority  this  auguft  tribunal  fuc- 
ceeded  of  cpurfe  upon  the  diffolution  of  the  aula  regia.  For, 
as  the  barons  of  parliament  were  conftitiient  members  of  that 
court }  and  the  reft  of  it*s  jurifdiftion  was  dealt  out  to  other 
tribunals,  over  which  the  great  officers  who  accompanied 
thofe  barons  were  refpeftively  delegated  to  prefide  5  it  fol- 
lowed, that  the  right  of  receiving  appeals,  and  fuperintcnding 
all  other  jurifdiftions,  ftill  remained  in  the  refidue  of  that 
noble  aflemblyj  from  which  every  other  great  court  was  de- 
rived. They  are  therefore  in  all  caufes  the  laftrcfoft,  from 
whofe  judgment  no  farther  appeal  is  permitted  j  but  every 
'fubordindte  tribunal  muft  conform  to  their  determinations  : 
the  law  repofing  an  entire  confidence  in  the  honour  and 
ponfciejice  of  the  noble  perfons  who  compofe  this  import- 
ant aflemWy,  that  (if  poffible)  they  will  make  tliemfelvos 
mafters  of  thofe  queftions  upon  which  they  undertake  to  ^ 
cide,  and  in  all  dubious  cafes  refer  themfelves  tothe  opinions 
of  the  judges,  who  are  fumnfioned  by  writ  to  advife  them^ 
fince  upon  tlicir  decifion  all  property  muft  finally  .depend. 

Hitherto  may  alfo  be  referred  the  tribunal  eftaWiflied  bjr  [  58  1 
'ftatute  X4  Edw.  III.  c.  5.  ccfnfifting  (though  now  out  of  ufe) 
of  onepreiate,  two  earls,  and  two  barons, who  are  to  be  chofen 
at  every  new  parliament,  to  hear  complaints  of  grievances 
and  delays  of  juftice  in  the  king's  courts,  and  (with  the  ad- 
vice of  the  chancellor,  treafurer,  and  juftices  of  both  benches) 
.to  give  direfUons  for  remedying  thqfe  inconveniences  in  the 
courts,  below.  This  committee  feems  to  have  been  efta- 
bliihed,'left  there  ihould  be  a  defeat  of  juftice  for  want  of  a 
fupreme  court  of  appeal,  during  any  long  intermiilion  or  re« 
ccfft  of  parliament  j  for  the  ftatute  fatthcr  direds,  that  if  the 
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difficulty  be  fo  great,  that  it  may  not  well  be  determined 
without  aflcnt  of  parliament,  it  ftiall  be  brought  by  the  faid 
prelate,  earls,  and  barons  unto  the  /z^x/ parliament,  who  {hall 
finally  determine  the  fame.    -      • 

XI.  Before  I  conclude  this  chapter,  I  muft  zlto  mentioA 
,'zn  eleventh  fpecies  of  courts,  of  general  jurifdidiion  and^  ufe, 
which  are  derived  out  of,  and  a£k  as  collateral  auKiIiarie;s  tq^ 
the  foregoing  i  I  mean  the  courts  of  affife  and  nifiprius. 

Th£se  are  compofed  of  two  or  more  commiiEoners,  who 
are  twice  in  every  year  fent  by  the  king's  fpecial  commiffion 
all  round  the  kingdom,  (except  London  and  Middlefex,  where 
courts  of  nifiprius  are  holden  in  and  after  every  term,  before 
the  chief  or  other  judge  of  the  fevcral  fuperior  courts  (7) ;  and 
jexcept  the  four  northern  counties,  where  the  aflifes  are  holden 
only  once  a  year)  to  try  by  a  jury  of  the  refpedlivc  counties  the 
truth  of  fuch  matters  of  fa£t,  as  are  then  under  difpute  In  the 
courts  of  Wefbuinder-hall.  Thefe  judges  of  aiBfe  came  into 

,  ".III-..'-  ■    -  r  n  ■!  Ill  ^1 

(7)  The  courts  pfnijtprius  in  London  and  Middlefex  arc  called 
fttingst  and  thofc  for  Middlefex  were  eftablilhed  by  the  legifla- 
ture  in  the  reign  of  queen  Mzabeth,  In  antient  times  all  ifTiies 
in  anions  brought  in  that  county  were  tried  at  Weilminfter  in  the 
termsj  at  the  bar  of  the  court  in  which  the  aAion  was  inftituted^ 
but  when  the  bufinefs  of  the  courts  increafed^  thefe  trials  were  found 
fo  great  an  inconvenience^  that  it  was  enadled  by  the  18  EUz.  c.  12« 
that  the  chief  juAice  of  the  king's  bench  ihould  be  empowered  to 
tiy  within  the  term*  or  within  four  days  after  the  end  of  the  term« 
all  the  iiTues  joined  in  the  courts  of  chancery  and  king's  bench  ; 
and  that  the  chief  juftice  of  the  eommon  pleas,  and  the  chief  baron» 
ihould  try  in  like  manner  the  ilTues  joined  in  their  refpe^ve 
courts. 

In  the  abfence  of  any  one  of  the  chiefs,  the  fame  authority  was 
given  to  two  of  the  judges  or  barons  of  his  court.  The  flatute 
12  Geo,  L  c.  31,  extended  the  time  to  eight  days  after  term,  and 
empowered  one  judge  or  baron  to  fit  in  the  abfence  of  the  chief. 
The  24  Geo.  IL  c.  18.  has  extended  the  time  after  term  ftill  far* 
ther  to  fourteen  days. 
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ixfe  in  the  room  of  the  antient  jufticcs  in  tjttjjujiiciariiin  iti» 
mre:  who  were  regularly  eftablifhed,  if  not  firf^  appointed,  by 
the  parliament  of  Northampton,  A.  D.  1 176,  22  Hen.  11% 
with  a  delegated  power  from  the  king's  great  court  or  aula 
reghf  being  looked  upon  as  members  thereof:  and  they  after* 
wards  made  their  circuit  round  the  kingdom  once  in  feren 
■  years  for  the  purpofe  of  trying  caufes  \  They  were  after-  [  59  ] 
wards  dire£l:ed  by  magna  carta^  c.  12,  to  be  fent  into  every 
county  once  a  year,  to  take  (or  receive  the  verdi£l  of  the  ju- 
Tors  or  recognitors  in  certain  adlions,  then  called)  recogni- 
tions or  affifes ;  the  moft  difficult  of  which  they  are  direded 
to  adjourn  into  the  court  of  common  pleas  to  be  there  deter- 
mined. The  itlnerant'juftices  were  fomettmes  mere  juftices 
of  affife,  or  of  dower^  or  of  gaol-delivery,  and  the  like  \  and 
they  bad  fomettmes  a  more  general  commifiion,  to  determine 
all  manner  of  caufes,  being  conftitutedyf^/Viizrii  ad  omnia  pla^ 
dta  P  :  but  the  prefent  juftices  of  affife  and  ntfiprius  are  more 
immediately  derived  from  the  ftatute  Weftm.  2.  13  Edw.  I. 
c«  30.  which  dire£ts  them  to  be  affigned  out  of  the  king's 
fworn  juftices,  aflbciating  to  themfelves  one  or  two  difcrcet 
knights  of  each  county.  By  ftatute  27  Edw.  I.  c*  4.  (ex-  * 
plained  by  I2  Edw.  II.  c.  3.)  aflifes  and  inquefts  were  al- 
lowed to  be  taken  before  any  one  juftice  of  the  court  in 
which  the  pica  was  brought ;  aiTociating  to  him  one  knight 
or  other  approved  man  of  the  county.  And,  laftly,  by  fta- 
tute 14  Edw.  III.  c.  16.  inquefts  of  ntfi  prius  may  be  taken 
before  any  juftice  of  either  bench  (though  the  plea  be  not 
depending  in  his  own  court)  or  before  the  chief  baron  of  the 
exchequer,  if  he  be  a  man  of  the  law ;  or  othcrwife  before 
the  juftices'of  alTife,  fo  that  one  of  fuch  juftices  be  a  judge  of 
the  king's  bench  or  common  pleas,  or  the  king's  ferjeant 
fworn.    They  ufually  make  their  circuits  in  the  refpeftive 

B  Seld.  Jan,  /.  2.  §  5.  Spelm.  Cod*  fepcem  "^tuii  ncnJum  grant  thpji^  fc/?. 

329.  ^uam  jitfttciarn  ihidtm  ultimo  ftderuntm 

**  Co.  Litt.  a93— ^«we  1261  iufit-  (Annal,  EcJ.  fFigorn.  in  JVbart.  ^gU 

<iarmUturantt»vMeruntapudlVig9rBUim  facr*  /.  495.) 
in  oSfjvis  S.Johannis hapiijiae 'j-^ct  tofius  P  £ra£f*  /:  3.  fr.  I .  f .  1  !• 

cmttatui  eos  admtttre  rccujav'tf,  ^uod  ^ 

Vol.  Ill,  F  vacations 
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vacations  after  Hilary  and  Trinity  terms  j  affifes  being  al- 
lowed to  be  taken  in  the  holy  time  of  lent  byconfcnt  of  the 
bifliops  at  the  king's  requeft,  as  expreffed  in  ftatute  Weftna.  i. 
3  £dw.  I.  c.  51/  And  it  was  alfo  ufual,  during  the  times 
of  pOpcry,  for  the  prelates  to  grant  annual  licences  to  the 
jpfticcs  of  affife  to  admitiiiler  oaths  iniioly  times:  for  oaths 
being  of  a  facted  nature,  the  logic  of  thofe  deluded  agcscoo* 
I  60  ]  eluded  that  they  muft  be  of  ccclefiaftical  cognizance  9.  .  The 
prudent  jealoufy  of  our  anceftors  ordaiped  %  that  no  man  of 
law  (hauld  be  judge  of  aiTife  in  his  owii<:auiUry,  wherein  be 
was  born,  or  doth  inhabit  ( 8 ) :  and  a  iimilarprohibi tion  is.  found 
hi  the  civil  law  %  which  has  carried  thi& principle  fo  far,  that 
it  is  equivalent  to  the  crime  of  f^crilege,  for  a  man  ]to  be 
governor  of  tlie  province  in  which  hew^s  born,  or  ha^any 
civil  connexion  ^ 

The  judges  upon  their  circuits  now  fit  by  virtue  of  five 
ffeveral  authorities,  i.  The  commiffion  of  thc^^jr^.  a.  A 
cS)mmiffion  of  oyer  and  Urmtner.  3.  A  commiffion  of  general 
gaol  delivery.  The  confideration  of  all  which  belongs  properly 
to  the  fubfequent  book  of  thcfe  commentaries.  But  the  fturth 
commiffion  is,  4.  A  commiffion.  of  ajjife^  direfted  txi  the  jufti- 
ces  and  fcrjeants  therein  named,  to  take  (together  with  their 
afTociates)  affifes  in  the  feveral  counties  ;  that  is,  to  take  the 
vcrdi£l  of  a  peculiar  fpecies  of  jury,  called  an  affife  arii  fum- 
moned  for  the  trial  of  landed  difputes,  6f  whicl^  hereafter. 
The  other  authority  is,  5.  That  of  nif$  priuty  which  Is  a  con- 
fcquence  of  the  commiffion  of  ajfife'^y  being  annexed  to  the 

^.  Xnftances  hereof  maybe  met  with  in  c.  i.     33  Hen.  VIII.  c.  %\% 
t3ic  appendix  to  Spelman's  -oiigtna}  of  •  Ff*  i.  a»,  3,  - 

tbetermi,  aikd  mMr.  P^afktff  A|i(iq«fti-  «  C;  9.  «9«  4. 

tici.  Z09.    .  .     ,  tt  Salk.  454. 

r  Stat.  4  Edw.  III.  c.  4 .  IS  Rich.  IK 

(8)  This  reftnftion  was  conftraed  to  extend  to  every  commif* 
Tion  of  the  judges;  but  it  being  found  very  inconvenient,  the 
12  Geo.  II.  c.  27.  was  enabled  for  ihe  exprfefs  purpofe  of  authoriz- 
ing the  commiiEoners  of  oyer  and  terminer^  and  of  gaol  delivery,  to 
execute  thcif  commiffions  in  the  criminal  courts  within  the  coon* 
ties  in  which  they  were  born,  or  io  which  they  fefidct  See 4  vol.  271. 
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t>fficc  of  thofc  jufttccs  by  the  ftatute  of  Wcftm.  a.  1 3  Edw.  I. 

c.  30.  aad  it  empowers  them  to  try  all  queftions  of  fadk 

ifluing  o«t  of  the  courts  at  Weftminftcr,  that  arc  then  ripe 

for  trial  by  jury.    Thefe  by  the  courfe  of  the  courts  "*  are 

vfually  appointed  to  be  tried  at  Weftminfter  in  fome  Eafter 

t)r  Miehaclmas  term,  by  a  jury  returned  from  the  county 

wherein  the  caufe  of  aftion  arifcs ;  but  with  this  provifo, 

^ftpriusj  unlefs  before  the  day  prefixed  the  judges  of  affife  - 

come  into  the  county  in  queftion.    This  th€y  are  fure  to  do 

in  the  vacations  preceding  each  Eafter  and  Michaelmas  term, 

which  faves  much  «xpenfe  and  trouble,    Thefe  commiffions 

a:*j  conftantlyaccompanied  by  writs  oi^jffhciatmy  in  purfuance 

of  the  ftatutes  of  Edward  I  and  II  before  mentioned;  whereby  [  59*  3 

certain  perfons  (ufudly  the  clerk  of  affife  and  his  fubordinate 

officers)  are  direded  to  aflbciate  themfelves  with  the  juftices 

and  ferje^ts>  and  they  are  required  to  admit  the  faid  perfons 

into  their  focLety^in  order  to  take  the  ailifes^  &c«  \  that  a  fuf- 

ficient  fupply  of  commiilloners  may  never  be  wanting.    Butf 

to  prevent  the  delay  of  juftice  by  the  abfence  of  any  of  them, 

there  is  alfo  iflued  of  courfe  a  writ  oi^  non  omnes  ;  direding, 

that  liEall  cannot  be  prefent,  any  two  of  them  (a  juftice  or 

ferjeant  being  one)  may  proceed  tQ  execute  the  coxmniilion. 

These  are  the  feveral  courts  of  common  law  and  equrty, 
which  ^re  of  public  and  general  jurifdidiion  throughout^  the 
kingdom^  And,  upon  the  wholCj  we  cannot  but  admire  the 
wife  joeconomy  and  admirable  proviGon  of  our  anceftors,  in 
fettling  the  diftribution  of  juftice  in  a  method  fo  well  calcu- 
lated for  cheapuefs,  expedition,  and  ea^e.  By  the  conftitu- 
tion  which  ^ey  eftabliihed,  all  trivial  debt$,  and  injuries  of 
fipall  confcquchce,  were  to  be  recovered  or  riedrelTed  in  every 
man's  own  county,  hundred,  or  perhaps  pariih*  Pleas  of. 
"freehold,  and  more  important  difputes  of  property,  were  ad- 
journed to  the  king^s  court  of  common  pleas,  which  was  fixed 
in  one  place  for  the  4>enefit  of  the  whole  kingdom.  Crimes 
and  mifdemefnors  were  to  be  examined  in  a  court  by  them- 
fejves)  and  matters  of  the  revenue  in  another  diftinft  jurif- 

vSeccb.  25.  pag,  353, 
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di£Hon.  Now,  indeed,  far  the  cafe  of  the  fubjcft  and  greater 
difpatch  of  eaufes,  methods  have  been  found  to  open  all  the 
three  fuperior  courts  for  the  redrefs  of  private  wrongs;  which 
have  remedied  many  inccmveniences,  and  yet  prelerved  the 
forms  and  boundaries  handed  down  to  us  from  high  antiquity* 
If  fa£ls  are  difputed,  they  are  fent  down  to  be  tried,  in  die 
couhtry  by  the  neighbours ;  but  the  law,  arifing  upon  diofe 
fa£^s,  is  determined  by  the  judges  above :  and,  if  they  are 
^  miftaken  in  point  of  law,  there  remain  in  both  cafes  two  fuc« 

cefSve  courts  of  appeal,  to  rectify  fuch  their  miftakes.  If  the, 
rigour  of  general  ruled  does  in  any  cafe  bear  hard  upon  indi- 
vidualsi  courts  of  equity  aire  open  to  fujpply  the  defedis,  but 
not  fap  the  fundamentals,  of  the  law.  Laftly^  there  prefides 
[  (So*  ]  over  all  one  great  court  of  appeal,  which  is  the  lad:  refort  in 
matters  both  of  law  and  equity ;  and  which  will  therefore 
take  care  to  preferve  an  uniformity  and  aeqmlibrium  among  all 
the  inferior  juriidiflions:  a  court  compofed  of  prelates  feled>- 
ed  for  their  piety,  and  of  nobles  advanced  to  that  honour  for 
their  perfonal  merit,  or  deriving  both  honour  and.  merit  from 
sm  illuftribus  train  of  anceftors ;  who  are  formed  by  their 
education,  interefted  by  their  property,  and  bound  upon  their 
confcience  and  honour,  to  be  fkilled  in  the  laws  of  their 
country.  This  is  a  faithful  (ketch  of  the  Englifh  juridical 
conftitution,  as  defigned  by  the  mafterly  hands  of  our  fore* 
fathers.  Of  which  the  great  original  lines  are  ftill  ftrong 
and  vifible;  and,  if  any  of  it's  minuter  ftrokes  are  by  the 
length  of  time  at  all  obfcured  or  decayed,  they  may  ftill  be 
with  eafe  reftored  to  their  priftine  vigour :  ind  that,  not  fo 
much  by,  fanciful  alterations  and  wild  experiments,  (fo  fre- 
quent in  this  fertile  age)  as  by  clofely  adhering  to  the  wifdom 
of  the  ancient  plan,  concerted  by  Alfred  and  perfcfted  by 
Edward  I  j  and  by  attending  to  the  fpirit,  without  negle^- 
ing  the  fOrm^  of  their  exc«lleht  and  venerable  inftitutions. 
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CHAPTER     THE     FIFTH. 

OF   COURTS   ECCLESIASTICAL,   MILI- 
TARY, AND  MARITIME. 


BESIDES  "^the  fevcral  courts,  which  were  treated  of  in 
the  preceding  chapter,  and  in  which  all  injuries  are  re- 
drefied,  that  fall  under  the  cognizance  of  the  common  law 
of  England,  or  that  fpirit  of  equity  which  ought  to  be  it's 
conftant  attendant,  there  ftill  remain  feme  other  courts  of 
a  jurifdtftion  equally  public  and  general :  which  take  cogni- 
zance of  other  fpecies  of  injuries,  of  an  eccleGaftlcal,  mili- 
tary, and  maritime  nature;  and  therefore  are  properly  diftin- 
guiihed  by  &e  title  of  ecclefiaftical  courts,  courts  military, 
and  courts  maritime. 

I.  Before  I  defcend  to  conGder  particular  ecclefiaftical 
courts,  I  muft  firft  of  all  in  general  premife,  that  in  the  time 
of  our  Saxon  anceftors  tHere  was  no  fort  of  diftinftion  be- 
tween the  lay  and  the  ecclefiaftical  jurifdidlion  :  the  county 
court  was  as  much  a  fpiritual  as  a  temporal  tribunal :  the 
rights  of  the  church  were  afcertained  and  aflertcd  at  the  fame 
time,  and  by  the  fame  judges,  as  the  rights  of  the  laity.  For 
this  purpofe  the  bifliop  of  the  diocefe,  and  the  aldernian,  or 
in  his  abfence  the  flierifFof  the  county,  ufed  to  fit  together 
in- the  county  court,  and  had  there  the  cognizance  of  all 
caufes  as  well  ecclefiaftical  as  civil :  a  fuperior  deference  be- 
ing paid  to  the  biftop's  opinion  in  fpiritual  matters,  and  to 
that  of  the  lay  judges  in  temporal  *.  This  union  of  power 
was  very  advantageous  to  them  both  :  the  prefcnce  of  the 

*  Celeberrmo  huic  com/entui  epifcopus  jura  divinay  alter  humana populum  edoctto. 
et  aldermannu^s  interJuntQ  j  quorum  alter      LL,  Eadgar*  c*  5* 
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bi(bop  added  weight  and  reverence  to  the  (hcrifTs  proceed- 
ings 'j  and  the  authority  of  the  (heriS*  was  equally  uXefuI  to 
the  bifiiop,  by  enforcing  obedience  to  his  decree  in  fuch  rc- 
fraftory  ofcndcrs,  a$  would  othcrwifc  have  defpifed  th^ 
thunder  of  mere  eccleiiaftical  cenfures* 

But  fo  moderate  and  rational  a  plan  was  wholly  incqn- 
fifterit  with  thofe  views  of  ambition,  that  were  then  forming 
by  the  court  of  Rome.  It  foon  became  an  eftabliflied  maxim 
in  the  papal  fyftem  of  policy,  that  all  ecclefiaftical  perfons 
and  all  ecclefiaftical  caufes  fliould  be  folely  and.  entirely  fub- 
jtik  to  ecclefiaftical  jurifdidion  only :  which  jurifdiftioh  was 
fuppofed  to  be  lodged  in  tlae  firft  place  and  immediately  in 
the  pope,  by  divine  indefeafiblc  right  and  invert  iture  from 
Chrift,  himfelfV  and  derived  from  the  pope  to  all  inferior  tti- 
bunals.  Hencp  the  canon  law  lays  it  down  as  a  rule,  that 
**  facerdotes  a  regibiu  homrandt  futit,  tion  judicandi  **  ;**  and 
places  an  emphatical  reliance  on  a  fabulous  tale  which  it  telfs 
of  the  emperor  Conftantine :  that  when  fome  petitions  were 
brought  to  him,  Imploring  the  aid  of  his  authority  againft 
certain  of  his  bifhgps,  accufed  of  oppreflion  and  injuftice, 
he  caufed  (fays  the  holy  canon)  the  petitions  to  be  burnt  in 
their  prcfence,  difmiffing  them  with  this  valediflion ;  ^'  ite 
**  et  inter  vos  can/as  vejlras  difcutstej  quia  dignum  non  ejl  ut  tm 
^^judictftius  Deos  *=." 

It  v^as  not  however  till  after  the  Norman  xonqueft,  that 
this  do£lrine ,  was  received  in  England  j  when  William  I. 
(whofe  title  was  warmly  efpoufed  by  the  monafteries  which 
he  liberally  endowed,  and  by  the  foreign  clergy,  whom  he 
brought  over  in  ftioals  from  France  and  Italy  and  planted  in 
the  beft  preferments  of  the  Englifii  church)  was  at  length 
prevailed  upon  to  eftablifli  this  fatal  incroachment,  and  fe- 
parate  the  ecclefiaftical  court  from  the  civil:  whether  a^Jlu- 
ited  by  principles  of  bigotry,  or  by  thofe  of  a  more  refin€:d 
policyi  in  order  to  difcountenance  the  laws  of  king  Edward 
abounding  with  the  fpirit  of  Saxon  liberty,  is  not  altogether 

^  DtcTit,  fart.  2.  cavj,  i  U  £«.  l.  f.  41.  «  lh}d, 

certain. 
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certain.  But  the  tatter,  if  not  the  caufe,  was  undoubtedly 
the  confcquence,  of  this  fcparation :  for  the  Saxon  laws  were 
foon  overborne  by  the  Norman  jufticiarieS)  when  the  county 
court  fell  into  difregard  by  the  bilhop's  withdrawing  hi*  prc- 
fcnce,  in  obedience  to  the  charter  of  the  conqueror  «* ;  which 
prohibited  any  fpiritual  caufe  from  being  tried  in  the  fccuiar 
courts,  and  commanded  the  fuitors  to  appear  before  the 
bifhop  only;  whofe  decifions  were  dire£ied  to  conform  to  the 
canon  law*. 

King  Henry  the  firft,  at  his  acceflion,  among  other  redo* 
rations  of  the  jaws  of  king  Edward  the  confe^or,  revived  this 
of  the  union  of  the  civil  and  ecclefiaftical  courts  ^.  'Which 
was,  according  to  fir  Edward  Coke  ^,  after  the  great  heat  of 
the  conqueft  was  paft,  only  a  reftitution  of  the  axitient  law 
of  England.  This  however  was  ill  relifhed  by  the  popiih 
clergy,  who,  under  the  guidance  of  that  arrogant  prelate 
archbifhop  Anfelm,  very  early  difapproved  of  a  mcafure  that 
put  them  on  a  level  with  the  profane  laity,  and  fubje£led  fpi« 
ritual  m.en  and  caufes  to  the  infpeftion  of  the  fecular  magif- 
^tratcs :  and  therefore  in  their  fynod  at  Weftminfter,  3  Hei^  I. 
they  ordained  that  no  bifhop  ihould  attend  the  difcuflion  of 
temporal  caufes  ^ ;  which  foon  diflblved  this  newly  efie£led 
union.     And  when,  upon  the  death  of  king  Henry  the  firft, 

d  Ha'e.  Hift.  C.L.  102.     Selden.  h  eant  ad  cmitatuiit hundreiajicvt feet* 

SaJm»  p»  6.  /.  24.  4  Init*  159.  Wilk.  rim    tempore  ngit   Edivanil,     (Cart, 

LL»  Angi*  Sax*  a92.  Ben,  /,  in  Spelm,  «d.  ttet,  tegum.  305.) 

•  Nullui  epijccput  velarchidtaconut  de  An4  what  is  here  obfcurety  hinted  aty  is 

legibus  epifcopalibifi  ampiius  in  bundret  fuity  explained  by  hit  code  of  laws  extant 

fiaeita  teneeuity  nei  caujam  quae  ad  regimen  in  tlte  red  book  of  the  exchequer^  chough 

an:marum  pertinet  ad  judicium  f^iularium  in  general  but  of  doubtful  authority* 

hommufn  adducant :  Jed  quicunquejecun'  cap,%.  Generalia  comitatuum  p/aiUa  certU 

dum  epifcopa/es  leges,  de  quacunque  cau^a  hcis  et  vicihus  teneantur.  Interfint  autem 

vel  Culpa  interpelhtui  fuerity  ad  locum ^  epijcopiy  comkti^  &c  \  et  agantur  prima 

fuem  4id  hoc  epifcopus  elegerit  et  ncminj'  debita  verae  cbrijiianltatis  jura,  Jecundti 

'verjj't/eniat'^   ihique  de  c^ufa  fua  refpon'  regis  p/acita,  pofiremo  caujae  Jingvlerum 

deai  \  et  nan Jecundum  hundretyjedfecun^  digeis Ja^tsfaSioniiui  txpleantur, 
dum  canoties  tt  epijcopalei  legeSfreffumDeo  g  2  Inft*  70.' 

Cf  epifcopo  juo  facial*  ^    Ne  epijccpi  JaecuUrium  placitorum 

i  fdJoetpraecipioyUtomnesdecomttatu  ojjic'mm JuJeipiaM*     Spe'm*  Co^,  jot. 
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*  the  ufurper  Stephen  was  brought  in  and  fupported  by  the 
clergy^  we  find  one  article  of  the  oath  which  they  inipofed 
upon  him  was^  that  ecclefiaftical  perfons  and  ecclefiaftical 
caufes  fhould  be  fubjed  only  to  the  bifhop's  jurifdi£lion  K 
And  as  it  was  about  that  time  that  the  conteft  and  emulation 
began  between  the  laws  of  England  and  thofe  of  Rome^^^ 
the  temporal  courts  adhering  to  the  former,  and  the  fpiritual 
adopting  the  latter  as  their  rule  of  .proceeding,  this  widened 
the  breach  between  them,  and  made  a  coalition  afterwards 
impra£licable  ^  which  probably  would  elfe  have  been  efiedled 
at  the  general  reformation  of  the  church*  ^ 

In  briefly  recounting  the  various  fpecies  of  ecclefiaftical 
courts,  or,  as  they  are  oft^n  ftiled,  courts  chriftian,  (curiae 
thrijiianitdtis )  I  (hall  begin  with  the  loweft,  and  fo  afcend 
gradually  tQ  the  fupreme  court  of  appeal  ^ 

1.  The  archdeacorfz  court  is  the  moft  inferior  court  in  the 
whole  ecclefiaftical  polity.  It  is  held  in  the  archdeacon's  ab- 
Xence  before  a  judge  appointed  by  himfelf,  and  called  his  offi« 
cial :  and  it's  jurifdidion  is  fomctimes  in  concurrence  with, 
fomedmes  ivi  exclufion  of,  the  biftiop's  court  of  the  diocefe* 
From  hence  however  by  ftatute  24  Hen.  VIII.  c.  la.  an  ap- 
peal lies  to  that  of  th^  bifliop, 

2.  The  conftftory  court  of  every  diocefan  bifliop  is  held  in 
their  feveral  cathedrals,  for  the  trial  of  all  ecclefiaftical  caufes 
arifing  within  their  refpefliive  diocefes.  The  bilhop's  chan- 
/Cellor,  or  his  commiflary,  is  the  judge";  and  frqm  his  fen- 

^  tence  an  appeal  lies,  by  virtue  of  the  fame  ftatute,  to  the 

.    archbiftiop  of  each  province  refpedively. 

3.  The  court  of  arches  is  a  court  of  appeal  belonging  to 
the  archbifhop  of  Canterbury ;  whereof  the  judge  is  called 

[    65    I]  the  dean  of  the  arches  ;  becaufe  he  antienltly  held  his  court  in 

^IbU.  3101  ecclejioftical  law.   Wood's    wji'ttate  ef 

^  See  Vol.  I*  introd.  §  i.  tbe  ccmmon  law,  aad  Oughton*s  ord9 

*  For  farther  particulars  fee  Burn*8      judichrum, 
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the  church  of  St.  Mary  le  boWf  (fanSa  Maria  de  urcuhus) 
though  all  the  principal  fpiritual  courts  are  now  holden  at 
doftors'  commoiisi    His  proper  jurifdi£);ion  is  only  over  the  : . 

thirteen  peculiar  pariflies  belonging  to  the  archbifliop  in  Lon-  j 

don  ;  but  the  office  of  dean  of  the  archeft  having  been  for  M. 
long  time  united  with  that  of  the  archbifliop's  principal  offi-  j  ^ 

cial,  he  now,  in. right  of  the  laft  mentioned  office,  (as  doth  : 

alfo  the  official  principal  of  the  archbifliop  of  York)  receives  '  . 

and  determines  appeals  from  the  fentences  of  all  inferior 
ecclefiaftical  courts  within  the  province-     And  from  him  an  ■• 

appeal  lies  to  the  king  in  chancery  (that  is,  to  a  court  of  j 

delegates  appointed  under  the  king's  great  feal)  by  ftatutc  j 

25  ft  en.  Vin.  c.  19.  as  fupreme  head  of  the  Englifli  churchy 
in  the  place  of  tlie  bifliop  of  Rome,  who  formerly  exercifed 
this  jurifdi£lion  j  which  circumftance  alone  will  furnifli  the 
reafon  why  the  popiih  clergy  were  fo  anxious  to  feparatc  the  ' 

ipiritual  court  from  the  temporal*  | 

! 

4.  The  court  oi  peculiars  is  a  branch  of  and  annexed  to  [ 
the  court  of  arches.  It  has  a  jurifdifkion  over  all  thofe  pariflies  [ 
difperfed  through  the  province  of  Canterbury  in  the  midft  of  j 
other  diocefes,  whicji  are  exempt  from  the  ordinary's  jurif- 

di£lion,  and  fubjeft  to  the  metropolitan  only.     All  ecclefi-  ! 

altical  caufes,  arifing  within  thefe  peculiar  or  exempt  juriC- 
diaions,  are,  originally,  cognizable  by  this  court  j  from 
which  an  appeal  lay  formerly  to  the  pope,  but  now  by  the 
ilatute  25  Hen.  VUI.  c.  19.  to  the  king  in  chancery, 

5.  The  prerogative  court  is  cftabliflied  for  the  trial  of  all 
teftamentary  caufes,  where  the  deceafed  hath  left  bona  nota^ 
bilia  within  two  diffisrent  diocfefes. '  In  which  cafe  the  pi«h 
bate  of  wills  belongs,  as  we  have  formerly  f(?en ",  to  the 
archbifliop  of  the  province,  by  way  of  fpecial  prerogative, 
And  all  caufes  relating  to  the  wills,  adminiftrations,  or  iega-* 
cies  of  fuch  pcrfons  are,  originally,  cognizable  herein,  be-, 
fore  a  judge  appointed  by  the  archbifliop,  called  the  judge 

of  the  prerogative   court ;    from  whom  ah  appeal  lies  by  r   ^^   ^ 

m  Book  \X*  ch>  32* 
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ftatut^  2j  Hen.  VIII.  c.  19.  to  the  king  in  chancery,  in- 
ftead  of  the  pope  as  formerly* 

I  PASS  by  fijtch  eccleCaftical  courts^  as  have  only  what  is 
called  a  voluntary^  and  not  a  contentious^  jurifdi£lion  i  wliich 
are  merely  concerned  in  doing  or  felling  \^hat  no  one  oppoC^s, 
and  which  kpep  an  open  office  for  that  purpQfe,,(4a  granting 
difpenfations,  licences,  faculties,  and  other  remnants  of  the 
papal  extortions)  but  do  not  concern  themfelves  with  admi- 
niftring  rcdrefs  to  any  injury :  and  fliall  proceed  to 

6.  The  great  court  of  appeal  in  all  ecclefiaftical  caufes,^ 
viz.  the  court  of  deUgateSy  judices  delegatij  appointed  by  the 
king's  commiffion  under  his  great  leal,  and  iffuing  out  of 
chance^y^  to  reprefent  his  royal  perfon^  and  hear  all  appeals 
to  him  made  by  virtue  of  the  before-mentioned  ftatute  of 
Henry  VIII.  This  commiflion  is  frequently  filled  with  lords, 
'  fpiritual  and  temporal,  and  always  with  j  udges  of  the  courts  at 

Weilminfter,  and  doflors  of  the  civil  law.  Appeals  to  Rome 
were  always  looked  upon  by  the  Englifii  nation,  even  in  tli^e 
times  of  popery,  with  an  evil  eye ;  as  being  contrary  to  the 
.  liberty  of  the  fubjeft,  the  honour  of  the  crown,  and  the  inde- 
.  pendence.of  the  whole  realm ;  and  were  firft  introduced  in 
.  very  turbulent  times  in  the  fixteenth  year  of  king  Stephen 
(A.D.  11510  ^t  ^^^  ^^^^  period  (fir  Henry  Spelman  ob- 
ferves)  that  the  civil  and  canon  laws  were  firft  imported  into 
England  ".    But,  in  a  few  years  after,  to  obviate  this  grow- 
ing pradice,  the  conftitutions  made  at  Clarendon,  1 1  Hen.  II.. 
on  account  of  the  diftnrbances  raifed  by  archbifhop  Becket 
and  other  zealots  of  the  holy  fee,  exprefbly  declare  "\  that  ap- 
peals in  caufes  ecclefiaftical  pught  to  lie,  from  the  archdeacoii 
to  the  diocefan ;  from  the  diocefan  to  the  archbifliop  of  tlie 
province  •,  and  from  the  archbifliop  to  the  king;  and  are  not  to 
proceed  any  farther  without  fpecial  licence  from  the  crowp. 
But  the  unhappy  advantage  thit  was  given  in  the  rcigna  of 
king  John,  and  his  fon  Henry  the  third,  to  the  encroacl\ing 
r    67    1  power  of  the  pope,  who  was  ever  vigilant  to  improve  all  op-^ 

»  Ciii  v^.  1(1'  315%  •  chap.  8. 
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ponunities  of  extending  his  jurifdiaion  hither,  at  length  ri- 
veted the  cuttom  of  appealing  to  Rome  in  caiifes  eccleliaftical 
fo  ftrongly,  that  it  never  could  be  thoroughly  broken  off,  till 
the  grand  rupture  happened  in  the  reign  of  Henry  the  eighth  } 
when  all  the^jurifdiftion  ufurped  by  the  pope  in  matters  eo 
tlefiallical  was  reftored  to  the  crown,  to  which  it  originally 
belonged  :  fo  that  the  ftatute  25  Hen.  VIIL  was  but  declara- 
tory of  the  antient  law  of  the  realm  p.  But  in  cafe  the  king 
himfelf  be  party  in  any  of  thcfe  fuits,  the  appeal  does  not 
then  lie  to  him  in  chancery,  which  would  be  abfurd ;  but, 
by  the  ftatute  24  Hen.  VIII.  c.  12.  to  all  the  bifliops  of  the 
cealm,  affembled  in  thp  upper  houfe  of  convocation  (i). 

7.  A  COMMISSION  of  review  is  a  com miflion  fome times 
granted,  in  extraordinary  cafes,  to  revife  the  fenteace  of  the 
court  of  delegates ;  when  it  is  apprehended  they  have  been 
led  into  a  material  error.  This  commiffion  the  king  may 
grant,  dthough  the  ftatutes  24  &  25  Hen.  VIII.  before  citcd^ 
declare  the  fentence  of  the  delegates  definitive:  becaufe  the 
pop$  as  fupreme  head  by  the  canon  law  ufed  to  grant  fuch 
commiffion  of  review ;  and  fuch  authority  as  the  pope  here- 
tofqre  exerted,  is  now  annexed  to  the  crown  <  by  ftatutes 
26  Hen.  VIII.  c.  1.  and  i  Eli2.  c.  i.  But  it  is  not  matter 
of  right,  which  the  fubjeft  m^y  dLcmznA  ex  dehito  juftitiae  2 
but  merely  a  matter  of  favour^  and  which  therefore  is  oftea 
denied. 

These  are  now  the  principal  courts  of  ecclefiaftical  jurit 
diflion  J  none  of  which  are  allowed  to  be  courts  of  record : 

P  4  Inft.  341.  ^Ihid. 

( I )  No  Aich  aiTembly  can  exift  as  all  the  bifhpps  of  the  realm  in 
any  Houfe  of  convocadon.  But  the  (latute  fays,  tKat  the  appeal 
fiiall  be  to  the  bilhops,  abbots,  and  priors  of  the  upper  houfe  of  the 
convocation  of  the  province,  in  which  the  caufe  of  xkt/uit  arifis. 
Therefore  in  the  proviiyre  of  York,  the  appeal  lies  now  to  the  arch- 
bifhop  and  his  three  bifhops.  In  the  province  of  Canterbury,  to 
the  reitiof  the  bench  of  bifhops.     See  x  vol.  280.  n.  24. 

no 
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no  more  than  was  another  much  more  formidable  jurifdifiiony 
but  now  defervedly  anmhil^ted^  viz.  the  court  of  the  king's 
iig/j  cammijfton  in  caufes  eeclefiaftical.  This  court  was  creel- 
ed and  united  to  the  regal  ppwer '  by  virtue  of  the  ftatute 
I  £liz.  c.  I.  inftead  of  a  larger  jurifdi£lion  which  had  before 
been  exercifed  under  the  pope's  authority.  It  was  intended 
C  ^8t  J  to  vindicate  the  dignity  and  peace  of  the  church,  by  reform- 
ing) ordering,  and  corre£i:ing  the  eeclefiaftical  ftate  ;ind  per- 
fons,  and  all  manner  of  errors,  herefies,  fchifms,  abufes, 
offences,  contempts,  and  enormities.  Under  the  flieltcr  of 
which  very  general  words,  means  were  found  in  that  and  the 
two  fucceeding  reigns,  to  veft  in  the  high  commiflioners  ex- 
traordinary and  aimoft  defpotic  powers,  of  fining'  and  im- 
prifoning ;  which  they  exerted  much  beyond  the  degree  of 
the  offence  itfelf,  and  frequently  over  offences  by  no  means 
of  fpiritual  cognizance.  For  thefe  reafons  this  court  was 
juftly  aboliihed  by  ftatute  \6  Car.  I.  c.  1 1.  And  the  weak 
and  illegal  attempt  that  was  made  to  revive  it,  during  the 
reign  of  king  James  the  fecond,  ferved  only  to  haften  that 
Infatuated  prince's  ruin. 

H.  Next,  as  to  the  courts  military.  The  only  court  <rf 
diis  kind  known  to,  and  eftablifhed  by,  the  permanent  laws 
of  the  land,  is  the  court  of  chivalry^  formerly  held  before  the 
lord  high  conftable  and  earl  marihal  of  England  jointly ;  but 
(ince  the  attainder  of  Stafford  duke  of  Buckingham  under 
Jlenry  VIII.  and  the  confequent  extinguifhment  of  the  office 
of  lord  high  conftable,  it  hath  ufually  with  refpedl  to  civil 
inatters  been  held  before  the  carl  marfhal  only  ••  This  court 
by  ftatute  13  Ric.  II.  c.  2.  hath  cognizance  of  contrails  and 
other  matters  touching  deeds  of  arms  and  war,  as  well  out  of 
the  realm  as  within  it.  And  from  it's  fentences  an  appeal 
4ies  immediately  to  the  king  in  perfon*.  This  court  was  in 
great  reputation  in  the  times  of  pure  chivalry,  and  afterwards 
during  our  connexions  with  the  continent,  by  the  territories 

f  4  Inft.  324.  t  4  I^ft.  1*5. 

,         I  I  Lev*  »3o,    Shaw.  Pari.  Caf.  60, 
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which  oar  princes  held  in  France  :  but  is  now  gr6wn  altnoft 
entirely  out  of  ufe,  on  account  of  the  feeblenefi  df  it's  juri& 
di£tiofi,  and  want  of  power  to  enforce  it's  judgments }  as  it 
can  neither  fine  nor  imprifon,  not  being  a  court  of  recditf  ■• 

IHw  The  maTltlme  courts,  or  fuch  as  have  power  and  ju* 
rifdi£lion  to  determine  all  maritime  injuries,  arifing  upon  the 
feas,  or  in  parts  out  of  the  reach  of  the  common  hw,  are  [  60  J 
only  the  court  of  admiralty,  and  it's  courts  of  appeal.  The 
court  of  admiralty  is  held  before  the  lord  high  admiral  of 
EnglaAd,  orhis  dfeputy,  who  is  called  the  judge  of  the  court. 
According  to  fir  Henry  Spelman '',  and  Lambard  *,  it  was. 
firfl;  of  all  erc£led  by  king  Edward  the  third.  It's  proceedings . 
are  according  to  the  method  of  the  civil  law,  like  thofe  of 
the  ecclefiaftical  courts ;  upon  which  account  it  is  ufually 
held  at  the  fame  place  with  the  fuperior  ecclefiaftical  courts; 
at  doftors'  commons  in  London.  It  is  no  court  of  record, 
any  more  than  the  fpiritual  courts.  From  the  fentences  of 
the  admiralty  judge  an  appeal  always  lay,  in  ordinary  courfe, 
to  the  king  in  chancery,  as  may^  be  collefted  from  ftatute 
25  Hen.  Vin.  c.  19.  which  direfts  the  appeal  from  the  arch- 
bithop's  courts  to  be  determined  by  perfons  named  in  the 
king's  commiflion,  **  like  as  in  cafe  of  appeal  from  the  ad- 
**  miral-court.'*  But  this  is  alfo  exprefsly  declared  by  ftatute 
8  Eliz.  c.  5.  which  enafts,  that  upon  appeal  made  to  the 
chancery,  the  fentence  definitive  of  the  delegates  appointed^ 
by  commiflion  fliall  be  final. 

Appeals  from  the  vice-admiralty  courts  in  America,  and 
our  other  plantations  and  fettlements,  may  be  brought  before 
the  courts  of  admiralty  in  England,  as  being  a  branch  of  the 
admiral's  jurifdiftion,  though  they  may  alfo  be  brought  be- 
fore the  king  in  council.  But  in  cafe  of  prize  veflels,  taken 
in  time  of  war,  in  any  part  of  the  world,  and  condemned  in 
any  courts  of  admiralty  or  vice  admiralty  as  lawful  prize,  the 
appeal  lies  to  certain  commiflioners  of   appeals  confifting 

«  7  Mod.  127.  wC/j^ij.  ^Ar.hthn.^^ 
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ditefiy  of  the  ptitf '  counGil,  and  not  td  judges  delegates* 
And  this  by  virtue  of  divers  treaties  with  foreign  nations ;  by 
which  particular  courts  are  eftablifiied  in  all  the  maritime 
countries  of  Europe  for  the  decifioh  of  this  queftion^  whether 
lawful  prize  or  not :  for  this  being  a  queftion  between  fub- 
je£ls  of  different  ilates,  it  belongs  entirely  to  the  law  of  na« 
tions>  and  not  to  the  municipal  laws  of  either  country,  to 
determine  it.  The  original  court,  to  which  this  queftion  is 
t  7^  ]  permitted  in  England,  is  the  court  of  admiralty ;  and  the 
court  of  appeal  is  in  efFe£):  the  king's  privy  council^  the 
members  of  which  are,  in  confequence  of  treaties,  com^^ 
miffioned  under  the  great  fcal  for  this  purpofe.  In  1 748,  for 
the  more  fpeedy  determination  of  appeals,  the  judges  of  the 
'  courts^  of  Weftminfter-halH  though  not  privy  counfellorSf 
were  added  to  the  commifEon  then  in  being.  But  doubts 
being  conceived  concerning  the  validity  of  that  commiffion^ 
on  account  of  fuch  addition,  the  fame  was  confirmed  by 
ftatute  2  a  Geo.  II.  c.  3.  with  a  provifo,  that  no  fentencc 
given  under  it  (hould  be  valid,  unlefs  a  majority  of  the  com* 
miffioners  prefcnt  were  aflually  privy  counfellors.  But  this 
did  not,  I  apprehend,  extend  to  any  future  commiffions^ 
and  fuch  a^  addition  became  indeed  totally  unneceflary  iii 
the  courfe  of  the  war  which  commenced  in  1756  j  fince, 
during  the  whole  of  that  war,  the  commiffion  of  appeals  was 
regularly  attended  and  all  it's  decifions  condu£):ed  by  a  judges 
whofe.  malterly  acquaintance  with  the  law  of  nations  Wai 
known  and  revered  by  every  ftate  in  Europe  ^ 

7  See  the  fentlafTents  of  the  prefident  Pruflian  inajefty^s  Egpofitm  des  tmtj/t^ 

Montefijuievs  and  M«  Vattet,  (a  {vh}t€t  &c.  A,D, 1 753.  ( Mootcf<itiieii*s  letters, 

of  the  king  of  Pruffia)  on  the  anrwer  5  Mar.  17^3.    Vattel's  dnk  J^ftui* 

tnnimitted  bj  the  EogUA  court  to  his  /.  2.  r.  7.  ^  l^*) 
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CHAPTER     THE     8  I  X  T  H» 

of  courts  of  a  special 
juris'diction. 


IN  the  two  preceding  chapters  we  have  confidered  the  le* 
veral  courts,  whofe  jurifdiftion  is  public  and  general ; 
and  which  are  fo.  contrived  that  fome  or  other  of  them  may 
adminifter  redrefs  to  every  poffible  injury  that  can  arife  in  the 
kingdom  at  large.  T|iere  yet  remain  certain  others,  whofe 
jurifdi£lion  is  private  and  fpecial,  confined  to  particular  fpota 
or  iaftitutQd  only  to  redrefs  particular  injuries.     Thefe  are 

I.  The  foreft  courts,  inftituted  for  the  government  of  the 
king^s  forcfts  in  diiFerent  parts  of  the  kingdom,  and  for  the 
puniihment  of  all  injuries  done  to  the  king's  deer  or  venifon^ 
to  the  wrf  or  greeafwerd^  and  to  the  covert  in  which  fuch 
deer  are  lodged.  Thefe  are  the  courts  of  attachmefits,  of  r^- 
gard^  of  fiveint^ote^  and  of  juftice-Jiat.  The  court  oi  attack" 
mintsy  yjQodmoUi  or  fqrty  days  court,  is  to  be  held  before 
th€  verdemrs  of  the  fpreft  once  in  every  forty  days*  5  and  is 
inftituted  to  inquire'  into  all  offenders  againft  vert  and  veni- 
fon^:  who  may  be  attached  by  their  bodies,  if  taken  with' 
the  mainour,  (or  mainoeuvre^  a  manu)  that  is,  in  the  very  a£l 
of  killing'  venifon  or  ftealing  wood,  or  preparing  fo  to  do^ 
or  by  frefli  and  immediate  purfuit  after  the  a£l  is  done  «^lfe, 
they  muft  be  attached  by  their  goods.  And  in  this  forty  days 

,  *  Cart,  dtforefi,  9  Htn.  tlJ.  f.l3.  c  Carthr  79« 

t>  4  U^,  2S9.  ' 
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cdurt  the  forefters  or  keepers  arc  to  bring  in  their  attach- 
ments, or  prefeptments  de  viridi  et  venattone  ;  and  the  ver- 
derors  are  to  receive  the  fame,  and  to  enroll  them,  and  to 
certify  them  under  their  feals  to  the  court  of  juftice-feat,  or 
fweinmote  ^  :  for  this  court  can  only  inquire  of,  but  not  con- 
vi£l:  offenders.  2.  The  court,  of  regard^  or  furvey  of  dogs,  is 
to  be  holden  eve^y  third  year  for  the  lawing  or  expeditation  of 
maftiffs,  which  is  done  by  cutting  off  the  claws  and  ball  (or 
f  72  .  ]  pelotc)  of  the  forefeet,  to  prevent  them  from  running  after 
deer*.  No  other  dogs  but  maftiffs  are  to  be  thus  lawed  or  ex- 
peditated,  for  none  other  were  permitted  to  be  kept  within  the 
precirifls  of  the  foreft ;  it  being  fuppofed  that  the  keeping  of 
th^fe,  and  thefe  only,  was  neceflary  for  the  defence  of  a  man's 
hbufe  ^  3.  The  court  oifnveinmote  is  to  be  holden  before  the 
Verderors,  as  judges,  by  the  fteward  of  the  fweinmote  thrice  in 
every  year  ^,  the  fwcins  or  freeholders  within  the  foreft  com- 
pofing  the  jury.  The  principal  jurifdi£lion  of  this  court  is, 
firft,  to  inquire  into  the  oppreffions  arid  grievances  committed 
by  the  officers  of  the  foreft  5  **  de  fuper-oneratione foreJlairU 
^^ orum^etaliorummintftrorumforeflae:  et  de eorum opprejfionibut 
*^  populo  regis  illatis  .*"  and,  fecondly,  tO  receive  and  try  pre- 
fentmcnts  certified  from  the  court  of  attachments  againft  of- 
fences in  vert  and  venifon**.  -  And  this  court  triay  not  only  in- 
quire, but  coftvidl:  alfo,  which  convidlion  (hall  be  certified  to 
the  court  of  juftice-feat  under  the  feals  of  the  jury ;  for  thlj 
^  Court  cannot  proceed  to  j  udgnAeni  K  But  the  principal  court  is, 
4.  The  court  of  juflice-featy  which  is  held  before  the  chief 
juftice  in  eyre,  or  chief  itinerant  judge,  capiialis  jttjiittaruis 
in  itinerey  or  his  deputy ;  to  hear  and  determine  all  treQ)afle3 
within  the  foreft,  and  all  clalnis  of  franchifes,  liberties,  and 
privileges,  and  all  pleas  and  caiifes  whatfoever  therein 
arifing  *.  It  may  alfo  proceed  to  try  prefentments  in  the 
inferior  courts  of  the  forefts,  and  to  give  judgment  upon 
eonvidion  of  the  fweinmote.    And  the  chief  juftice  may 

^  Cart^  de  foreft.  f.  16.  •»  Stat.  34  Edw.  I.  c.  u 

«  C^ft,  de  foreft.  c.  6.  ^  4  Inft.  289. 

'4lnft.  308.  *i^w/.19i. 
%  Cart,  de  foreft.  r.  8. 

therefore 


Digitized  by 


Google 


Ch.6.  Wrongs.  7^- 

therefore  after  prefentment  made  or  indidment  found,  but  ' 
not  before  ^  ilTue  his  warrant  to  the  officers  of  the  foreft  to  < 
apptehend  the  o&enders.  It  may  be  held  every  third  year  i 
and  forty  days  notice  ought  to  be  given  of  it's  fitting.  This 
court  may  fine  and  imprifon  for  offences  within  the  foreft  ""i 
it  being  a  court  of  record :  and  therefore  a  writ  of  error  lies 
from  hence  to  the  court  of  king's  bench,  to  re€t\(j  and  re- 
drefs  any  mal-admii>iftration3  of  juftice>^;  or  the  chief  juftice 
in  eyre 'may  adjourn  any  matter  of  law  into  the  court  of  \ 

king's  bench©.  Thefe  juftices  in  eyre  were  inftituted  by  C  73  J 
'  king  Henry  II,  ji.  D.  11^41*;  and  their  courts  were  for- 
merly very  regularly  held :  but  the  laft  court  of  juftice-feat 
of  any  note  was  that  holden  in  the  reign  of  Charles  I,  before 
the  earl  of  Holland ;  the  rigorous  proceedings  at  which  are 
reported  by  fir  William  Jones.  After  the  reftoration  another 
was  held  pro  forma  only,  before  the  earl  of  Oxford  *>}  but 
fince  the  aera  of  the  revolution  in  1688,  the  foreft  laws  have 
fallen  into  total  difufe,  to  the  great  advantage  of  the 
fubjea(i). 

II.  A  SECOND  fpecies  of  rcftri£led  courts  is^that  of  com- 
miffioners  oi /ewers.  This  is  a  temporary  tribunal  ereded  by 
virtue  of  a  commiflion  under  the  great  fcal  5  which  formerly 
ufed  to  be  granted  pro  re  nata  at  the  pleafure  of  the  crown  "^j 
but  now  at  the  difcretion  and  nomination  of  the  lord  chan- 
^    cellor,   lord  treafurer,  and  chief  juftiqes^  purfuant  to  the 

s         >&cat«t£4w.ni.  c.S.  7ilSc.II.c.4,  r  Hoveden.   » 

m  4  Inft.  313.'  9  North's  iife  of  Lord  G iiildford.  45. 

»  Ibid.  *97^  »  F.  N.  B.  113. 

•  4  Inft.  295. 


(1)  All  the  foreils,  which  were  made  after  t^e  conquefl^  except 
New  Fprcftin  Hamplhire  created  by  William  the  Conqueror,  were 
diiafforefted  by  the  charta  de  forefia.  The  fereft  of  Hampton 
Court  was  eftabUQied  by  the  authority  of  parliament  in  the  reign  of 
Hen. VIII.  The  number  of  fbrelts  in  England  is  iixty-nine.  4  Infi* 
319.  Charles  I.  enforced  the  odious  foreft  laws,  a^  a  fourcpof  re- 
venue independent  of  the  parliament. 

Vol.  III.  G  ftatutc 
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ftatiitc  23  Hen.  VIII.  c^  5,  Their  jurirdiaion  is  to  overlook 
the  repairs  of  fea  banks  anxl  fea  walls  ;-and  the  cleanfihg  of 
rivers,  public  ftreams,  ditches  and  other  conddits,  vehereby 
any  v^aters  are  carried  off:  and  is  confined  to  fuch  county  or 
particular  dlftrifl  as  the  commif&on  {hall  exprefsly  name. 
The  commiflioners  are  a  court  of  record,  and  may  fine  and 
imprifon  for  contempts  * ;  and  in  the  execution  of  their  duty 
may  proceed  by  jury,  or  upon  their  own^  view,  and  may 
take  order  for  the  removal  of  any  annoyances,  or  the  fafe- 
guard  arid  confervatioh  of  the  fcwers  within  their  commif- 
fion,  either  according  to  the  laws  and  cuftoms  of  Romney- 
marfliS  or  othetwife  at  their  own  difcretion.  They  may 
alfo  affefs  fuch  rates,  or  fcots,  tlpon  the  owners  of  lands 
within  their  diftrift,  as  they  (hall  judge  neceffary :  and,  if 
any  perfon  refufes  to  pay  them,  the  commiflioners  may  levy 
the  fame  by  diftrefs  of  his  goods  and  chattels ;  or  they  may^ 
by  (iatute  23  Hen.  VIII.  c.  5.  fell  his  freehold  lands  (and 
by  the  7  Ann.  c.  lb.  his  copyhold  alfo)  in  order  to  pay  fuch  ' 
C  74  ]  fcots  or  affeffments.  But  their  condud  is  under  the  control 
of  the  court  of  king's  bench,  which  will  prevent  or  punifli 
any  illegal  or  tyrannical  proceedings ".  And  yet  in  the  reign 
of  king  James  I,  (8  Nov.  1616)  the  privy  council  took 
upon  them  to  order,  that  no  a£tion  or  complaint  (hould  be 
prosecuted  againit  the  coitimiffioners,  unlefs  before  that 
.  bba^d ;  and  committed  feveral  to  prifon  who  had  brought 
iuch  a£lions  at  common  law,  till  (hey  (hould  releafe  the  fam^ ; 
an^d  one  of  the  reafons  for  difcharging  fir  Edward  Coke  from 
his  office  of  lord  chief  juftice  was  for  countenancing  thofe 
legal  proceedings  ▼•  The  pretence  for  which  arbitrary  mea- 
'  fures  was  no  other  than  the  tyrant's  plea^,  of  the  mce/Jtty  of 
unlimited  powers  in  works  of  evident  utility  to  the  public, 
«c  the  fupreme  reafon  above  all  reafons,  which  is  the  falva* 

*  I  Bid.  145.  which  lawi  all  commiAoners  of  leweri 

<  Romney-marni  m  the  county  of  in  England  may  receive  light  and  dine- 

Kent,  a  trad  contaittHig  14,000  ^jcreiy  .  tion.    (4  Inft.  syS.) 

j8  governed  by  certain  antient  and  a^ui-  u  Cro.  Jac.  336. 

fi^e  laws  of  fewers,  compofed  by  He«-  v  Moor  S15.  8%6.  See  pag.  55. 

ry  dc  lathe,  a  venerable  judge  in  the  w  Milt.'  pand,  loft.  iT«  393. 

reign  of  king  Henry  the  third  \  from 
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**  tion  of  the  king's  lands  and  people/'    But  now  it  is  clearly 
held|  that  this  (as  well  as  all  other  inferior  jurifdi£lions)  is 
.fubjea  to  the  difcretionary  coercion  of  his  majefty's  court  of 
J^ing's  bench  *. 

III.  The  court  of  policies  of  ajjuranee^  when  fubfifting,  is 
trefled  in  purfuance  of  the  ftatute  43  £liz.  c.  12.  which  re« 
cites  the  immemorial  ufagc  'of  policies  of  aflurancC}  **  by 
••  means  whereof  it  cometh  to  pafs,  upon  the  lofs  or  perilhing 
*•  of  any  (hip,  there  followeth  not  the  undoing  of  any  man, 
**  but  the  lofs  lighteth  father  eafily  upon  many  than  heavy 
•*  upon  few,  and  rather  upon  them  that  adventure  not,  than 
♦*  upon  thofe  that  do  adventure :  whereby  all  merchants, 
*^'efpecially  thofe  of  the  younger  fort,  are  allured  to  venture 
*«  more  willingly  and  more  freely  :  and  that  heretofore  fuch 
*•  affiirers  had  ufed  to  ftand  fo  juftly  and  precifely  upon  their 
♦*  credit?,  as  few  or  no  coritroverfies  had  arifen  thereupon  \ 
^  and  if  ;any  had  grown,  th^  fame  had  from  time  to  time 
**  been  «nded  and  ordered  by  certain  grave  and  difcreet  mer- 
**  chants  appointed  by  the  lord  mayor  of  the  city  of  London  5 
•*  as  men  by  reafon  of  their  experience  fitted  to  underftand 
<<  and  fpeedily  decide  thofe  caufcs :"  buit  that  of  late  years 
divers  perfons  had  withdrawn  theipfelves  from  that  courf^ 
of  arbitration,  and  had  driven  the  aflured  to  bring  feparate 
fi&ions  9t  jaw  againft  ^ach  aifurer :  it  therefore  enables  the 
lord  chancellor  yearly  to  grant  a  ftanding  commlflion  to  the  f  yr  1 
judge  of  the  admiralty,  the  recorder  of  London,  two  dod:or$ 
of  the  civil  law,  two  common  lawyers,  and  eight  merchants  ; 
any  three  of  which,  one  being  a  civilian  or  a  barrifter,  are 
thereby  and  by  the  ftatute  13  &  14  Can  IL  jc.  23.  empowered 
t6  determine  in  a  fummary  way  all  caufes  concerning  policies 
of  affurance  in  London,  with  a^  appeal  (by  way  of  bill)  to 
ihe  court  of  chancery*  But  the  jurifdi£tion  being  fomewhat: 
defe£tive,  as  extending  only  to  London,  and  to  no  other 
aflurances  but  thofe  oh  merchandize  ^,  and  to  fuits  brought 
by  the  affured  only,  and  not  by  the  infurcrs*,  no  fuch  co^i» 

s  I  Ventr.  66.    Salk.  146*  f  Styl.  z46» 

%  X  Show.  396. 
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miflion  has  of  late  years  ifTued :  but  infurance  caufes  are  now 
ufually  determined  by  the  verdi£l  of  a  jury  of  merchants,  and 
the  opinion  of  the  judges  in  cafe  of  any  legal  doubts ;  whei;e- 
by  the  decifion  is  more  fpeedy,  fatisfaftory  and  final :  though 
it  is  to  bp  wifhed,  that  fomc  of  the  parli^amentary  powers  in- 
vefted  in  thefe  commiffioners,  cfpecially  for  the  examinatior^ 
of  witnefles,  either  beyond  the  feas  or  fpeedily  going  out  of 
.  tHe. kingdom*,  could  at  prefent  be  adopted  by  the  courts  of 
Weftminfter-hall,  without  requiring  the  confent  of  parties. 

IV.  The  court  of  the  marjlmlfeay  and  the  palace  court  at 
Weftminfter,  though  two  diftindl  courts,    arc   frequently 
confounded  together.      The  former  was  originally  holdea 
before  the  fteward  and  marfhal  of  the  king'3  houfe,  and  wa§ 
inftituted  to  adminifter  juftice  between  the  king's  domeftic 
fervants,  that  they  might  not  be  drawn  into  other  courts, 
and  thereby  the  king  lofe  their  fervice  ^.     It  was  formerly 
held  in,  though  not  a  part  of,  the  aula  regis  ^^  and,  when 
that  was  fubdivided,  remained  a  diftin£l;  jurifdiftion  :  hold- 
ing plea  of  all  trefpafles  committed  witUn  the  verge  of  the 
court,  where  only  one  of  the  parties  is  in  the  king's  domeftic 
fervice,  (in  which  cafe  the  inqueft  ihall  be  taken  by  a  jury  of 
the  country)  and  of  all  debts,  contrads  and  covenants,  where 
both  of  the  contracting  parties  belong  to  the  royal  houfhold  ; 
and  then  the  inqueft  (hall  be  compofed  of  men  of  the  houf- 
C    76   3  hold  only*.    By  the  ftatute  of  13  Ric.  II.  ft.  i.  c.  3.  (in  af- 
firmance of  the  tommon  law  ®)  the  verge  of  the  court  in  this 
refpcfl:  extends  for  twelve  miles  round  the  king's  place  of  re- 
fidence  ^.     And,  as  this  tribunal  was  never  fubjed  to  the  ju- 
rlfdifliion  of  the  chief  jufticiary,  no  writ  of  error  lay  from  it 

,  *  Stat.  13  &  14  Caf.  II.  c.  22.  §  3.  ihtpax  re^^  or  privilege  of  the  king*a 

ft  4.  palace,  extendi  from,  his  palace  gats 

b  I  Bulltr.  an.  to  the  diftancc  of  three  miles,  three  ftir.- 

c  Flet.  /.  2.  c»  2.  longs,    three .  acres,    nine    feet,   nine 

<J  Artie^fup.  caru  »8  Edw.  L  c.  3.  palms,  and  nine  barley  corns  5  as  ap. 

Stat.  5  Edw.  III.  c.  s.    le  Edw.  III.  ^  pears  from  a  fragment  of  the  texttti 

ft*  2.  c.  2.  Roffenfis  cited  in  Dr.  Hicke's  dtjertau 

•  2  Inft.  548.  tpiftoh  114. 
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(though  a  court  of  record)  to  the  king's  bench,  but  only  to 
parliament  S  till  the  ftatutes'of  5  Edw.  III.  c.  2.  and  10  Edw. 
Ill,  ft,  2.  c.  3.  which  allowed  fuch  writ  of  error  before  the 
king  in  his  place.     But  this  court  being  ambulatory,  and 
obliged  to  follow  the  king  in  all  his  progrefles,  fo  that  by  the 
removal  of  the  houfhold,  aftions  were  frequently  difconti- 
nued^,  andidoubts  having  arifen  as  to  the  extent  of  it's  jurif- 
di£lion>,  king  Charles  L  in  the  fixth  year  of  his  reign  by  his 
letters  patent  credled  a  new  court  of  record,  called  the  curia 
palatii  or  palace  courts  to  be  held  before  the  fteward  of  the 
houlhold  and  knight  marihal,  and  the  fteward  of  the  court, 
or  his  deputy ;  with  jurifdiclion  to  hold  plea  of  all  manner 
of  perfonal  aftions  whatfoever,  which  (hall  arife  between  any 
parties  within  twelve  miles  of  his  majefty's  palace  at  White- 
hall ^  ,  The  court  is  now  held  once  a  week,  together  with 
the  antient  court  of  marflialfea,  in  the  borough  of  South- 
wark  :  and  a  writ  of  error  lies  from  tlxence  to  the  court  of 
king's  bench.     But  if  the  caufe  is  of  any  confiderable  con- 
fequence,  it  is  ufually  removed  on  it's  firft  commencement, 
together  with  the  cuftody  of  the  defendant,  either  into  the 
king's  bench  or  common  pleats,  by  a  writ  of  habeas  corpus  cum 
€aufa  :  and  the  inferior  bufinefs  of  the  court  hath  of  late  years 
been  much  reduced,  by  the  new  courts  of  confcience  ercded 
in  the  enviroqs  of  London  ;  in  confideration  of  which  the 
four  counfel  belonging  to  thefe  courts  had  falaries  granted 
them  for  their  lives  by  the  ftatute  23  Geo.  11.  c.  27. 

V.  A  FIFTH  fpccies  of  private  courts  of  a  limited,  though  r  77  1 
cxtenfive,  jurifdiftion  are  thofe  of  the  principality  of  Wales ; 
which  upon  its  thorough  rcduftion,  and  the  fettling  of  it's 
polity  in  the  reign  of  Henry  the  eighth*,  were  ere£led  all  over 
the  country,  principally  by  the  ftatute  34  &  35  Hen.  VIII. 
c.  26.  though  much  had  before  been  done,  and  the  way  pre- 
pared by  the  ftatute  of  Wales,  12  Edw.  I.  and  other  ftatutes. 
By  the  ftatute  of  Henry  the  eighth  before-mentioned,  courts- 

g  I  Bolilr.  21  x«    10  Rep.  79.  k  i  Sid.  180.    Salk.  439. 

h  F.  N.  B.  241.    2  Infl.  548.  1  Ste  vol.  1.  mtrad.  §  4. 
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baton,  hundred,  and  county  courts  are  there  edabliflied  as  id 
England.  A  feflion  is  alfo  to  be  held  twice  in  every  year  in 
each  county,  by  judges"  appointed  by  the  king,  to  be  called 
the  great  feflions  of  the  feveral  counties  in  Wales :  in  which 
all  pleas  of  real  and  perfonal  aflions  ihall  be  held,  with  thefame 
form  of  procefs  and  in  as  ample  a  manner  as  in  the  court  of 
common  pleas  at  Weftminfter":  and  writs  of  error  (hall  lie 
from  j  udgments  therein  (it  being  a  court  of  record  )to  the  court 
of  king's  bench  at  Weftminfter.  But  the  ordinary  original 
writs  of  procefs  of  the  king's  courts  at  Weftminfter  do  not  run 
into  the  priiicipalityof  Wales®:  though  procefs  of  execution 
does***,  as  do  alfo  prerogative  writs,  as  writs  of  certiorari, 
quo  mnusy  mandamus j  and  the  like  \  And  even  in  caufes  be* 
tween  fubjeft  and  fubjcft,  to  prevent  injuftice  through  family 
faftiohs  or  prejudices,  it  is  held  lawful  (in  caufes  of  freehold 
at  leaft,  aiid  it  is  ufual  in  all  others)  to  bring  an  a£iionin  the 
Englifh  courts,  and  try  the  fame  in  the  next  Engliih  county 
adjoining  to  that  p§rt  of  Wales  where  the  caufe  arifes ',  and 
wherein  the  venue  is  laid.  But,  on  the  other  hand,  to  prevent 
trifling  and  frivolous  fuits  it  is  enafted  by  ftatute  13  Geo. 
III.  c.  51.  that  in  perfonal  a^iions,  tried  in  any  Engliih 
county,  where  the  caufe  of  aftion  arofe,  and  the  defendant 
refides  in  Wales,  if  the  plaintiff  fhall  not  recover  a  verdiil  for 
ten  pounds,he  fhall  be  nonfuited  and  pay  the  defendant's  cofb^ 
Unlefs  it  be  certified  by  the  judge  that  the  freehold  or  title 
came  principally  in  queftion,  or  that  the  caufe  was  proper  to 
[  78  .]  be  tried  in  fuch  Englifh  county.  And  if  any  tranfitory  atlion, 
the  caufe  whereof  arofe  and  the  defendant  is  refident  in 
Wales,  fhall  be  brought  in  any  Englifh  county,  and  the  plain- 
tiff fhall  not  recover  a  verdifk  for  ten  pounds,  the  plaintiff 
fliall  be  nonfuited,  and  (hall  pay  the  defendant's  cofis,  de- 
ducing thereout  the  fum  recovered  by  the  verdiC 

w  Stat.  18  EUa.  c.  8.  **  a  Roll  Rep.  141. 

n  See,' for  farther  regulation  of  the  P   2  Bulilr.  156.      2  Saund.  193. 

prad>icc  of  thefe  courts,  ftat.  5  Eliz.  Raym.  206. 

^        c.  25.  8Eliz»c.  20.8Geo.l.c.*5.%6.  q  Cro.  Jac.  484. 

6  Geo.  II.  c.  14.  13  Geo.  III.  c.  51.  »  Vaugh.  413.    Hardr.  66. 
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VI,  The  court  of  the  duchy  chamber  of  Lancafter  is  ano- 
ther fpeeial  jurifdiclion,  held  before  the  chancellor  of  the  ^ 
duchy  or  his  deputy  concerning  all  matter  of  equity  relating 

to  lands  holden  of  the  king  iq  right  of  the  duchy  of  Lancaf- 
ter^:  which  is  a  thing  very  diftindl  from  the  county  palatine,, 
(which  hath  alfo  it's  feparate  chancery,  for  fealing  of  writs^ 
^  and  the  like')  and  comprizes  much  territory  which  lies  at  a 
yaft  diftance  from  it ;  as  particularly  a  very  large  diftrift  fur- 
rounded  by  the  city  of  Weftminfter.  The  proceedings  in 
this  court  are  the  fame  as  on  the  equity  fide  in  the  courts  of 
exchequer  and  chancery^ ;  fo  that  it  feems  not  to  be  a  court 
of  record  :  and  indeed  it  has  been  holden  that  thofe  courts 
have  a  concurrent  jurifdiflion  with  the  duchy  court,  and  may 
take  cognizance  of  the  fame  caufes  \ 

VII.  ANOTHER'fpecies  of  private  courts,  which  are  of  a 
limited  local  jurifdi£tion,  and  have  at  the  fame  time  an  ex* 
clufive  cognizance  of  pleas,  in  matters  bgth  of  law  and 
cquityvj  are  thofe  which  appertain  to  the  counties  palatine 
of  Chefter,  Lancafter,  and  Durham,  and  the  royal  franchifo 
of  Ely^.  In  all  thefe,  as  in  the  principality  of  Wales,  the 
king's  ordinary  writs,  ifluing  under  the  great  fcal  out  of 
chancery,  do  not  run ;  that  is,  they  are  of  no  force.  For, 
as  originally  zWjura  regalia  were  granted  to  the  lords  of  thefe 
counties  palatine,  they  had  of  courfe  the  fole  adminiftration 
©f  juftice,  by  their  own  judges  appointed  by  themfclves  and 
not  by  the  crown.  It  would  therefore  be  incongruous  for  the 
king  to  fend  his  writ  to  diredl  the  judge  of  another's  court  in 
what  manner  to  adminifter  juftice  between  the  fuitors.  But. 
when  the  privileges  of  thefe  counties  palatine  and  franchifes 
were  abridged  by  ftatute  17  Hen.  VIII.  c.  24.  it  was  alfo  en- 

aft^d,  that  all  writs  and  procefs  (hould  be  made  in  the  king's  [    79    j 
D^n^e,  but  fhould  be  tefte^A  or  witnefled  in  the  name  of  the 
•PVJM^rpfthefranchife,  Wherefore  all  writ?,  whereon  anions  . 

f  Hob.  77. '  1  Lev.  X4.  Hard.  171. 

•  1  Ventr.  1 57  •  v  4  inft.  213.218.  Finc^.  K.  45a. 

t  4  Inft.  2c6.  ■  V  Sec  vol  h  i^U«d.  §  4^ 

n  I  Chan.  Rep,  5>     T«th,  145.  ^ 
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arc  founded,  and  which  have  current  authority  here,  mud  be 
under  the  feal'of  the  refpeftivc  ^ranchifes;  the  two  former  of 
which  are  now  united  to  the  crown,  and  the  two  latter  under 
the  government  of  their  feveral  bifhops.  And  the  judges  of 
aflife,  who  fit  therein,  fit  by  virtue  of  a  fpecial  commiflion  from 
^e  owners  of  the  feveral  franchifes,  and  under  the  feal  thereof » 
and  not  by  the  ufual  commiflion  under  the  great  feal  of  Eng- 
land. Hither  alfo  may  be  referred  the  courts  of  the  cinqu& 
forts,  or  five  moft  important  havens,  as  they  formerly  were 
efteemed,  in  the  kingdom;  viz.  Dover,  Sandwich,  Romney,  . 
Haftings,  and  Hythe  5  to  which  Winchelfey  and  Rye  have 
been  fince  added :  which  have  alfo  fimilar  franchifes  in  many 
refpeCts'  with  the  counties  palatine,  and  particularly  an  ex- 
clufive  jurifdi£kion,  ^(before  the  mayor  and  jurats  of  the  ports)' 
in  which  exclufive  jurifdiclion  the  king's  ordinary  writ  docs 
not  run.  A  writ  of  error  lies  from  the  mayor  and  jurats  of 
each  port  to  the  lord  warden  of  the  cinque  ports,  in  his  court 
of  Shepway ;  and  from  the  court  of  Shepway  to  the  king's 
bench y.  So  likewife  a  writ  of  error  lies  from  all  the  other 
jurifdiflions  to  the  fame  fupreme  court  of  judicature  %  as  an 
crifign  of  fuperiority  referved  to  the  crown  at  the  original 
creation  of  the  franchifes.  And  all  prerogative  writs  (as  thofc 
of  habeas' corpus,  prohibition,  certiorari,  and  mandamus)  may 
iffue  for  the  fame  reafon  to  all  thefe  exempt  jurifdiftions  *; 
becaufe  the  privilege,  that  the  king's  writ  runs  not,  muftbe 
intended  between  party  and  party,  for  there  can  be  no  fuch 
privilege  againft  the  king  ^.  ' 

VIII.  The  ftannary  courts  in  Devonftiire  and  Cornwall, 
for  the  adminiftration  of  juftice  among  the  tinners  therein, 
are  alfo  courts  of  record,  but  of  the  fame  private  and  exclu- 
fiye  nature.  They  are  held  before  the  lord  warden  and  his 
fubftitutes,  in  virtue  of  a  privilege  granted  to  the  workers  in 
[    80    ]  the  tinmines  there,  to  fue  and  be  fued  only  in  their  own 

X  1  -SW:  166;  C*.    4  Jnft.  ^8.  214.  »i8. 

*y  Jcnk.  71.   I^yverfyte  des  courts,  f,  »  i  Sid.  9*. 

hank,  it  roy.    'i  Sid.  356.  b  Cro.  Jac.  543. 
9  Bro.  jibr.  U  error,  74. 10 1.  Davis. 
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courts,  that  they  may  not  be  drawn  from  their  bufinefs 
Vi'hich  is  highly  profitable  to  the  pubKc,  by  attending  their 
lawfuits  in  other  courts  ^.  The  privileges  of  the  tinners  arc 
confirmed  by  a  charter,  33  Edw,  L  and  fully  expounded  by 
a  private  ftatute**,  50  Edw.  III.  which  has  fince  been  ex- 
plained by  a  public  a£t,  16  Car.  I.e.  15.  What  relates  to 
Our  prefent  purpofe  is  only  this :  that  all  tinners  and  labourers 
in  and  about  the  ftannarics  fliall,  during  the  time  of  their 
working  therein  bona  Jide^  be  privileged  from  fuits  of  other 
courts,  and  be  only  impleaded  in  the  ftannary  court  in  aU 
matters,  excepting  pleas  of  land,  life,  and  member.  No 
writ  of  error  lies  from  hence  to  any  court  in  Weffiminfter- 
hall  5  as  was  Agreed  by  all  the  judges  «  in  4  Jac.  I.  But  an 
appeal  lies  from  the  fteward  of  the  court  to  the  under- warden; 
and  from  him  to  the  lord-warden;  and  thence  to  the  privy 
council  pf  the  prince  of  Wales,  as  duke  of  Cornwall  ^,  when 
he  hath  had  livery  or  inveftiture  of  the  fame  «•  And  from 
thence  the  appeal  lies  to  the  king  himfelf,  in  the  laft  refort''. 

IX.  The  feveral  courts  within  the  city  of  London  *,  and 
other  cities,  boroughs,  and  corporations  throughout  the  king^r 
dom,  held  by  prefcription,^  charter,  or  aft  of  parliament,  arc 
alfo  of  the  fame  private  and  limited  fpecies.  It  would  exceed 
the  defigii  and  compafs  of  our  prefent  inquiries,  if  I  were  to  en- 
ter into  a  particular  detail  of  thefe,  and  to  examine  the  nk'ture 
and  extent  of  their  feveral  jurlfdifiions.  It  may  in  general  be 
fufficient  to  fay,  that  they  arofe  originally  from  the  favour  of 
the  crown  to  thofe  particular  diftricts,  wherein  we  find  them 
erefted,  upon  the  fame  principle  that  hundred-courts,  and  the 
like,  were  eftablifbed;  for  the  convenience  of  the  inhabitants^ 
that  they  may  profecute  their  fuit§,and  receive  juftice  at  home: 

e  4  Inft.  ^l%•  '  error  lies  to  the  court  ofhtifiwgs,  before 

d  See  this  at  length  in  4  Inft.  232.  the  mayor,  recorder,  and  iheriffs  j  and 

^  4  Inft.  23 1.  froni  thence  to  juftices  appointed  by  the 

'  Uid.  230.  king'*8  commiffion,  who  ufed  to  (it  in 

C  3  Bulft.  183*  the  church  of   St.   Martin  /e  grand. 

*  Doderidge  hift.  of  Cornw.  94*  (F.N.B.  32.)   And  from  the  judgement 

A  The  chief  of  thofe  in  London  arQ  of  thofe  juftices  a  writ  o(  error  lies  im- 

tht  Jberifft  eourti^  holdes  before  their  mediately  to  the  hoafe  of  loids. 

iUward  or  ju(dge  \  from  which  a  writ  of 
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that,  for  the  moft  part,  the  courts  at  Weftminfter-hall  have  a 
croncifrrent  jurifdiftion with  thefe,  orelfe  a fuper-intcndency 
•ver  themi ;  and  are  bound  by  the  ftj^tute  19  Geo.  III.  c.  70* 
to  give  affiftance  to  fuch  of  them  as  are  courts  of  record,  by 
ifliiing  writs  of  execution,  where  the  perfon  or  effe£ls  of 
the  defendant  are  not  within  the  inferior  jurifdi£lion :  and 
that  the  proceedings  in  thefe  fpecial  courts  ought  to  be  ac- 
cording to  the  courfe  of  the  coriimon  law,  unlefs  otherv^ife 
mrdered  by  parliament  j  for  though  the  king  may  creQ:  ne\^ 
f  aurts,  yet  he  cannot  alter  the  eilabliihed  courfe  of  law. 

But  there  is  one  fpecies  of  courts,  conftituted  by  aft  of 
parliament,  in  the  city  of  London  and  other  trading  and 
populous  diftrifts,  which  in  their  proceedings  fo  vary  from 
the  courfe  of  the  common  law,  that  they  may  deferve  a  more 
particular  confideration.  I  mean  the  courts  of  requefts,  or 
courts  of  confcience,  for  the  recovery  of  fmall  debts.  The 
firft  of  thefe  was  eftablifhed  in  London,  fo  early  as  the  reign 
of  Henry  the  cighth>  by  an  aft  of  their  common  council ; 
which  however  was  certainly  infuffident  for  that  purpofe  and 
illegal,  till  confirmed  by  ftatute  3  Jac.  L  c.  15.  which  has 
Cncebeen  explained  and  amended  by  ftatute  i4GeoJ[L  c.  lo. 
The  conftitution  is  this :  two  aldermen,  and  four  commoners, 
fit  twice  a  week  to  hear  all  caufes  of  debt. not  exceeding  the 
value  of  forty  {hillings ;  which  they  examine  in  a  fummary 
way,  by  the  oath  of  the  parties  or  other  witnefles,  and  make 
iuch  order  therein  as  is/confonant  to  equity  and  good  con- 
fdence*  The  time  and  expenfe  of  obtaining  this  fummary 
rcdrefs  are  very  inconfiderable,  which  make  it  a  great  benefit 
to  trade ;  and  thereupon  divers  trading  towns  and  other  dif- 
trifts  have  obtained  afts  of  parliament,  for  eftablifliing  in 
them  courts  of  confcience  upon  nearly  the  fame  plan  as  that 
ia  the  city  of  London  (2).  »       / 

X  SaUt.  144.  263. 


(2)  By  the  z^  Geo.  IIL  c.  45.  and  26  Geot  III.  c.  38*  no 
debKNT  or  defendants  in  any  eoort  for  the  recovery  of  fmall  det>ts« 
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The  anxious  defire,  t;jbiat  has  been  fliewn  to  obtain-thefe 
fcveral  adis,  proves  clearly  that  the  nation  in  general  is  truly 
fenfible  of  the  great  inconvenience^  arifing  from  the  difufe  of 
the  antient  county  and  hundred  courts  $  wherein  caufes  of 
this  fmall  value  were  always  formerly  decided,  with  very 
little  trouble  and  expenfe  to  the  parties*    But  it  is  to  be  fear-» 
edy  that  the  general  remedy  which  of  late  hath  been  princi* 
pally  applied  to  this  inconvenience,  (the  ere£ting  thefe  new 
jurifdiftions)  may  itfelf  be  attended  in  time  with  very  ill 
confequences :  as  the  method  of  proceeding  therein  is  entirely 
in  derogation  of  the  common  law ;  as  their  large  difcretionary 
powers  create  a  petty  tyranny  in  a  fet  of  ftahding  commil^ 
iioners ;  and  as  the  difufe  of  the  trial  by  jury  may  tend  to 
eftrange  the  minds  of  the  people  from  that  valuable  prerogative 
of  £ngli(hmen,  which  has  already  been  more  than  fufficiently 
excluded  in  many  inftances.     How  much  rather  is  it  to  be 
wifhed,  that  the  proceedings  in  the  county  and  hundred* 
<iourts  could  again  be  revived,  without  burthening  the  free- 
holders with  too  frequent  and  tedious  attendances ;  and  at 
the  fame  time  removing  the  delays  that  have  infenfibly  crept  r   j^   i 
into  their  proceedings,  and  the  power  that  either  party  have 
of  transferring  at  pleafure  their  fuits  to  the  courts  at.  Weft* 
minftet !    And  we  may  with'  fatisfadion  obferve,  that  this 
experiment  has  been  a£lually  tried,  and  has  fucceeded  in  the 
populous  county  of  Middlefex;  which  might  fervc  as  an 
example  for  others.     For  by  ftatute  23  Geo.  II.  c.  33.  it  is 
cna£ted,  i.  That  a  fpecial  county  court*  (hall  be  held,  at 
leaft  once  a  month,  in  every  hundred  of  the  county  of  Middle* 
fex,  by  the  county  clerk.     2.  That  twelve  freeholders  of  that 
hundred,  qualified  to  ferve  on  juries,  and  ftruck  by  the  flieriff, 

where  the  debt  does  not  exceed  twen^  ihillings*  ihall  be  committed 
to  prifon  for  more  than  twenty  days,  and  if  the  debt  does  not  ex-^. 
ceed  forty  {hillings,  for  more  than  forty  days  ;  unlefs  it  be  oroved 
to  the  fatisfaftion  of  the  court,  that  he  has  money  or  goods  which 
he  fraudulently  conceals,  and  in  the  firft  cafe  the  imprifonm^nt  may 
be  extended  co  thirty  d^ys,  and  in  the  latter  to  iixty« 

fliall 
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Iball  be  fummoned  to  a]^ear  at  fuch  court  by  rotation ;  fo  as  ' 
none  ihallbe  fummoned  oftener  than  once  a  year.  3.  That 
in  all  caufes,  not  exceeding  the  value  of  forty  {hillings,  the 
county  clerk  and  twelve  fuitors  fliall  proceed  in  a  fummary 
way,  examining  the  parties  and  witncfles  on  oath,  without  the 
'  formal  procefaantientlyufed :  and  (ball  make'fuchorder  there- 
in as  they  iball  judge  agreeable  to  confcience.  4.  That  no 
plaints  ibaill  be  removed  out  of  thi&  court,  by  any  procefs  what- 
Ibever;  but  the  determination  herein  {hall  be  {inal.  5 .  That  if 
any  a£iioil  be  brought  in  any  of  the  fuperior  courts  again{t  a 
perfon  re{ident  in  Middlefex,  for  ^  debt  or  contract,  upon  the 
trisil  whereof  the  jury  {ball  {ind  lefs  than  40/.  damages,  the 
plaintiff  {hall  recover  no  co{ts>  but  (hall  pay  the  defendant 
double  cofts ;  unlefs  upon  fome  fpecial  circum{lances,  to  be 
certified  by  the  judge  who  tried  it.  6.  Laftly,  a  table  of  very 
moderate  fees  is  prefcribed  and  fet  down  in  the  a£l ;  which 
arc  not  to  btJ  exceeded  upon  any  account  whatfoever*  This' 13 
a  plan  entirely  agreeable  to  the  con{litution  and  genius  of  the 
nation :  calculated  to  prevent  a  multitude  of  vexatious  actions 
in  the  fuperior  courts,  and  at  the  fame  time  to  give  honefi 
creditors  an  opportunity  of  recovering  fmall  fums  y  which 
BOW  they  are  frequently  deterred  fi!om  by  the  expenfe  of  a 
fait  at  law  :  a  plan  which,  one  would  think^  wants  only  to  be 
generally  known^  in  order  to  it's  univerfal  reception. 

X.  There  is  yet  another  fpecies  of  private  courts,  which 
I  muft  not  pafs  over  in  filence  :  viz.,  the  chancellor's  courts 
in  the  two  univer{ities  of  England.  Which  two  learned, 
bodies  enjoy  the  fole  jurifdidlion,  in  exclufion  of  the  king's 
t  ?4  ]  courts,  over  all  civil  aftions' and  fuits  whatfoever,  when  a 
fcholar  or  priyileged  perfon  is  one  of  the  parties  •,  excepting 
in  fucfi  cafes  where  the  right  of  freehold  is  concerned.  And 
thefe  by  the  univerfity  charter  they  are  at  liberty  to  try  and 
determine,  either  according  to  the  common  law  of  the  land^ 
or  according  to  their  own  local  cuftoms,  at  their  difcretjon  ; 
which  has  generally  led  them  to  carry  on  their  procefs  in  a 
courfe  much  xronformed  to  the  civil  law,  for  reafons  fuffi- 
ciently  explained  in  a  former  volume  ^. 

'  k  VoJ.  I.  introd.  §1. 
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These  privileges  were  granted,  that  the  ftudents  might 
not  be  diftradled  from  their  ftudies  by  legal  j^rocefs  from  dif- 
tant  courts,  and  other  forenfic  avocations.     And  privileges  of 
this  kind  arc  of  very  high  antiquity,  being  generally  enjoyed 
by  all  foreign  univerfities  as  well  as  our  own,  in  confequence 
(I  apprehend)  of  a  conftitution  of  the  emperor  Frederick, 
^.  D.  1158^     But  as  to  England  in  particular,  the  oldeft 
charter  that  I  have  feen,  containing  this  grant  to  the  univer- 
fity  of  Oxford,  was  28  Hen.  III.  A.  D.  1 244.     And  the  fame 
privileges  were  confirmed  and  enlarged  by  almoft  every  fuc* 
ceeding  prince,  down  to  king  Henry  the  eighth;  in  the 
fourteenth  year  of  whofe  reign  the  largeft  and  moft  exten&ve 
charter  of  all  was  granted.    One  fimilar  to  which  was  after* 
wards  granted  to  Cambridge  in  the  third  year  of  queen  Eliza^ 
beth.    But  yet,  notwithftanding  thefe  charters,  the  privileges 
granted  therein,  of  proceeding  in  a  courfe  different  from  the 
law  of  the  land,  were  of  fo  high  a  nature,  that  they  were 
held  to  be  invalid ;  for  though  the  kiiig  might  efe£i  new 
courts,  yet  he  could  not  alter  the  courfe  of  law  by  his  letters 
patent.    Therefore  in  the  reign  of  queen  Elizabeth  an  aft  of 
parliament  was  obtained'",  confirming  all  the  charters  of  the 
two  univerfities,  and  thofe  of  14  Hen.  VIII.  and  3  Eliz,  by 
name*     Which  blejed  aBy  as  fir  Edward  Coke  entitles  it ", 
eftablifhed  this  high  privilege  without  any  doubt  or  oppefi*- 
tion^ :  pr,  as  fir  Matthew  Hale?  very  fully  exprefles  the  fcnfe 
of  the  common  law  and  the  operation  of  the  a<Sl  of  parlia-  f    8c    1 
ment,   ^  althoiigh  king  Henry  the  eighth,  14  -^.  iR.  fuiy 
"  granted  to  the  univerfity  a  libeiral  charter,  to  proceed  ac- 
"  cording  to  the  ufe  of  the  univerfity;  viz.  by  a  courfe  much 
"  conformed  to  the  civil  law ;  yet  that  charter  had  not  beea 
"  fufficient  to  have  warranted  fuch  proceedings  without  the 
"  help  of  an  acl  of  parliament.     And  therefore  in  13  Eliz, 
«*  an  a£t  pafled,  whereby  that  charter  was  in  effeft  enafted ; 
"  and  it  is  thereby  that  at  this  day  they'have  a  kind  of  civil 
*^  law  procedure,  even  in  matters  that  are  of  themfelves  of 

1  Cod.  4.  /iV,  13,  o  jenk.  Cent.  2.  pi.  88.     Cent.  3. 

n  z  3  £l)z.  c.  29.    /-  P^»  33-  Hardr.  504.     Gi)dbolt.  aor. 

a4lnft.227.  PHift»C.L,  33. 
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^<  commoft  kw  cognizance^  where  either  of  the  parties  i$ 

^  privileged:'  "  . 

This  privilege,  fo  far  as  it  relates  to  civil  caufes,  is  exer- 
cifed  at  Oxford  in  the  chancellor's  court ;  the  judge  of  which 
is  the  vice-chancellor,  his  deputy,  or  afleflbr.  From  his 
fentence  an  appeal  lies  to  delegates  appointed  by  the  congre- 
gadoa;  from  thence  to  other  delegates  of  the  houfe  of  con- 
vocation ;  and  if  they  all  three  concur  in  the  fame  fentence 
it  is  final,  at  lead  by  the  ftatutes  of  the  univerfity  %  accord- 
ing to  the  rule  of  the  civil  law '.  But,  if  there  be  any  dif- 
cordance  or  variation  in  any  of  the  three  fentences,  an  appeal 
lies  in  the  laft  refqrt  to  judges  delegates  appointed  by  the 
crown  under  the  great  feal  in  chancery* 

I  HAVE  now  gone  through  the  feveral  fpecies  of  private^ 
or  fpecial  courts,  of  the  greaceft  note  in  the  kingdom,  infti- 
tuted  for  the  local  redrefs  of  private  wrongs ;  and  muft,  in 
the  clofe  of  all,  make  one  general  obfervation  from  fir  Ed* 
ward  Coke  * :  that  thefe  pa^icular  jurifdi£lions,  derogating 
from  the  gtoeral  jurifdidion  of  the  courts  of  common  law^ 
are.  ever  ftri£l:ly  ^eftrained,  and  cannot  be  extended  farther 
^n  the  exprefs  letter  of  their  privileges  will  moft  explicitly 
warrant* 

9  srif.  ai.  §  19.      /  *,%  loft.  54.$* 
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CHAPTER     THE     SEVENTH* 

OF   THE   COGNIZANCE   of    PRIVATE 
t  WRONGS. 


WE  arc  now  to  proceed  to  the  cognizance  of  private 
wrongs  i  that  is,  to  confider  in  which  of  the  vaft 
variety  of  courts,  mentioned  in  the  three  preceding  chapters, 
every  poffible  injury  that  can  be  offered  to  a  man's  perfon  or 
property  is  certain  of  meeting  with  redrefs. 

The  authority  of  the  feveral  courts  of  private  and  fpecial 
jurifdiftion,  or  of  what  wrongs  fuch  courts  have  cognizance, 
was,  neceffarily  remarked  as  thofe  refpe£live  tribunals  were  ^ 
enumerated ;  and  therefore  need  not  be  here  again  repeated : 
which  will  confine  our  prefent  inquiry  to  the  cognizance  of 
civil  injuries  in  the  feveral  courts  of  public  or  general  jurif- 
diftion.  And  the  order,  in  which  I  ihall  purfue  this  inqui- 
ry, will  be  by  fhewing;  i.  What  aftioits  may  be  brought, 
or  what  injuries  remedied,  in  the  ecclefiaftical  courts. 
2.  What  in  the  military.  3.  What  in  the  maritime-  And 
4.  What  in  the  courts  of  common  law. 

And  with  regard  to  the  three  firft  of  thefe  particulars,  t 
muft  beg  leave  not  fo  much  to  confider  what  hath  at  any  time 
been  /claimed  or  pretended  to  belong  to  their  jurifdi3ion,  by 
the  officers  and  judges 4rf  thofe  refpcfltive  courts;  but  what 
the  common  law  alloivs  and  permits  to  be  fo.  For  thefe  ec- 
centrical tribunals  (which  were  principally  guided  by  the  rules 
e{  the  imperial  and  canon  laws}  as  chey  fubfift  and  are  ad- 
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mitted  in  England,  npt  by  any  right  of  their  own*,  but  upon 
bare  fufFerancc  and  toleration  from  the  municipal  laws,  muft 
have  recourfe  to  the  laws  of  that  country  wherein  they  a^e 
thus  adopted,  to  be  informed  how  far  their  jurifdiftion  ex- 
tends, or  what  caufes  are  permitted,  and  what  forbidden,  to 
be  difcvifled  or  drawn  in  queftion  before  them.  It  matters 
not  therefore  what  the  pandefls  of  Juftinian,  or  the  decretals 
of  Gregory  have  ordained.  They  are  here  of  no  more  in- 
txinfic  authority  that)  the  laws  of  Solon  and  Lycurgus :  cu* 
rious  perhaps  for  their  antiquity,  refpcftable  for  their  equity, 
and  frequently  of  admirable  ufe  in  illuftrating  a  point  of  hif- 
tory.  Nor  is  it  at  all  material  in  what  light  other  nations 
.  may  confider  this  matter  of  jurifdiftion.  Every  nation  muft 
and  will  abide  by  it's  own  municipal  laws  ;  which  various 
,  accidents  confpire  to  render  different  in  almoft  every  country 
in  Europe.  We  permit  fome  kinds  of  fuits  to  be  of  ccclefi- 
aftical  cognizance,  which  other  nations  have  referred  entirely 
to  the  temporal  courts  ^  as  concerning  wills  and  fucceffions 
to  inteftates*  chattels :  and  perhaps  we  may,  in  our  turn, 
prohibit  them  froin  interfering  in  fome  controverfies,  which 
on  the  continent  may  be  looked  upon  as  merely  fpirituah  In 
jhort,  the  common  law  of  England  is  the  one  uniform  rule 
to  determine  the  jurifdiftion  of  our  courts :  and,  if  any  tri- 
bunals whatfoever  attempt  to  exceed  the  limits  fo  prefcribed 
them,  the  king's  courts  of  common  law  may  and  do  prohi- 
bit them ;  and  in  fome  cafes  puniih  their  judges  \ 

Having  premifed  this  general  caution,  I  proceed  now  to' 
confider 

I.  The  wrongs  or  injuries  cognizable  by  the  ecclefiaftieafl 
courts!  I  mean  fuch  as  ara  offered  to  private  perfons  or  in- 
dividuals ;  which  are  cognizable  by  the  ecclcfiaftical  court, 
not  for  reformation  of  the  offender  himfelf  or  party  iti/unf$g 
(profalute  animae,  as  is  the  cafe  with  immoralities  in  general, 
when  unconneded  with  private  injuries)  but  for  the  fake  of 
the  party  inJureJ,  to  make  him  a  fatisfaftion  and  redrefs  for 

a  See  Vcl.  I.  i^trod.  §  I*  ^  Hal.  Hifti  C.  L.  c«  a. 
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the  datpage  which  h3  has  fuftained.  And  thefe  I  fhall  reduce 
under  three  general  heads  j  of  czuks pecuftiaryy  c^uks  matrix 
monialy  and  caufes  tejiameniary. 

I.  Pecuniary  caufes,  cognizable  in  the  ecclefiaftical 
courts,  are  fuch  as  arife  either  from  the  withholding  ecclefi- 
aftical dues,  or  the  doing  or  neglefting  foirie  aft  relating  to 
the  church,  whereby  fome  damage  accrues  to  the  plaintiff; 
towards  obtaining  a  fatisfaftion  for  which,  he  is  permitted  to 
inftitute  a  fuit  in  the  fpiritual  court. 

The  principal  of  thefe  is  the  fubtraftion  or  withholding 
of  tithes  from  the  parfon  or  vicair,  whether  the  forttier  be  a 
clergyman  or  a  lay  appropriator*^.     But  herein  a  diftinftion 
muft  be  taken:  for  the  ecclefiaftical  courts  have  no  jurifdic- 
tion  to  try  the  right  of  tithes  unlefs  between  fpiritual  perfons  ^  \ 
but  in  ordinary  cafes,  between  fpiritual  men  and  lay  men, 
are  only  to  compel  the  payment  of  them,  when  the  right  is 
not  difputed  ••     By  the  ftatute  or  rather  writ  *■  of  circumfpeEle 
cgaiis  5,  it  is  declared  that  the  court  chriftian  fliall  not  be 
prohibited  from  holding  plea,  **^  reBor  petat  verfus  parochia-- 
*<  nos  ohlationes  et  decimas  dehitas  et  confuttas  .•'•  fo  that  if  any 
difpute  arifes  whether  fdch  tithes  be  due  and  accujlomedy  this 
cannot  be  determined  in  the  ecclefiaftical  court,  but^beforc 
the  king's  courts  of  the  common  law  \  as  fuch  queftion  af- 
fe£ls  the  temporal  iaheritance,  and  the  determination  muft 
bind  the  real  property.     But  where  the  right  doesnot  come 
into  queftion,  but  only  the  faEl  whether  or  no  the  tithes 
allowed  to  be  due  are  really  fubtrafted  or  withdrawn,  this  is 
a  tranfient  perfonal  injury,  for  which  the  remedy  may  pro- 
perly be  had  in  the  fpiritual  court ;  viz,  the  recovery  of  the  < 
,  tithes,  or  their  equivalent.     By  ftatute  2  &  3  Edw.  VI.  c.  13. 
it  is  enafted,  that  if  any  perfon  fhall  carry  off  his  predial 
tithes  [yi%.  of  corn,  hay,  or  the  like)  before  the  tenth  part 

c  Stat.  31  Hen.  VIII.  c.  7.  ^  See  Barriagton.  123.  3  Pryn.  Rec. 

d  »  Roll.  Abr,  3C9,  310.  Bro.  Ahr,  336. 
*.  )i.r\jdt^v.n*  85.                             ,  g  1 3  Bdw.  I.  ft.  4.  or  rather,  9  Edwr. 

•  2  Inft.  364.  4?9,  49o«  ir» 
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is  duly  fet  forth,  or  agreement  is  made  witli  the  proprietor,  or 
fiiall  willingly  withdraw  his  tithes  of  the  fame,  or  fli^U  (top 
.  or  hinder  the  jJ>roprietor  of  the  tithes  or  his  deputy  from  view- 
ing or  carrying  them  -  away ;  fuch  offender  fhali  pay  Jouile 
the  value  of  the  tithes,  with  cofts,  to  be  recovered  before 
the  ecclefiaftical  judge,  according  to  the  king's  ecclefiaftical 
kws.     By  a  fo;:mer  claufe  of  the  fame  ftatute,  the  treble  value 
of  the  tithes,  fo  fubtracSled  or  withheld,  may  be  fued  for  in 
,  the  temporal  courts,  which  is  equivalent  to  the  double  value 
to  be  fued  for  in  the  ecclefiaftical.     Fo^  one  may  fue  for  and 
recover  in  the  ecclefiaftical  courts  the  tithes  themfelvcs,  or  a 
.recompenfe  for  them,  by  the  antient  law  i  to  which  the  fuit 
for  the  douile  value  is  fuperadded  by  the  ft^tute^   But  as  no 
fuit  lay  in  the  temporal  courts  for  the  fubtracSlion  of  tithes 
themfelves,  therefore  the  ftatute  gave  a  treble  forfeiture,  if 
fued  fer  there ;  in  order  to  make  the  courfe  of  juftice  uniform, 
by  giving  the  fame  reparation  in  one  court  as  in  the  other  ^. 
However  it  now  feldom  happens  that  tithes-are  fued  for  at  all 
in  the  fpiritual  court  i  for  if  the  defendant  pleads  any  cuftora, 
modus,  compofition,  or  other  matter  whereby  the  right  of 
tithing  is  called  in  queftion,  this  takes  it  out  of  the  jurifdic*- 
tion  of  the  ecclefiaftical  judges ;  for  the  law  will  not  fufier 
the  exiftence  of  fuch  a  right  to  be  decided  by  the  fentence  of 
any  fingle,  much  lefs  an  ecclefiaftical,  judge;  withoi^t  the 
verdi£k  of  a  jury.  .  But  a  more  fummary  method  than  either 
of  recovering  fmall  tithes  under  the  value  of  40  /.  is  given  by 
ftatute  7  &  8  W.  III.  c.  6.  by  complaint  to  two  juftices  of 
the  peace:  and,  by  another  ftatute  of  the  fame  year,  c.  34* 
the  fame  remedy  is  extended  to  all  tithes  withheld  by  quakers 
under  the  value  of  ten  pounds. 

Another  pecuniary  injury,  cognizable  in  the  fpiritual 
courts,  is  the  non-payment  of  other  ecclefiaftical  dues  to  the 
clergy  5  as  penfions,  mortuaries,  compofitions,  ofFerings,  and 
whatfoever  falls  under  the  deupmirtation  of  furplice-fees,  for 
marriages  or  other  minifterial  officcS^  of  the  church:  all 
which  injuries  are  redrcfl^ed  by  a  decree  for  their  aftual  pay- 

fc  3t  Inft.  a5o« 
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ment.  Befides  which  all  oiFerings,  obIatIon$,  and  obventions 
not  exceeding  the  value  of  40  /.  may  be  recovered  in  a  fum- 
mary  way,ibefore  two  juftices  of  the  peace  '•'  But  care  muft  . 
be  taken  that  thefe  are  real  and  not  imaginary  dues ;  for^  if 
they  be  contrary  to  the  common  law,  a  prohibition  will  ifiue 
out  of  the  temporal  courts  to  ftop  all  fuits  concerning  them. 
As  where  a  fee  was  demanded  by  the  minifter  of  the  parifli 
for  the  baptifm  of  a  child,  which  was  adminiftered  in  another 
place  "^  J  this,  however  authorized  by  the  canon,  is  contrary 
to  common  right :  for  of  common  right  no  fee  is  due  to  the 
minifter  even  for  performing  fuch  branches  of  his  duty,  and 
it  can  only  be  fupported  by  a  fpecial  cuftom ' ;  but  no  cuftoi^ 
can  fupport  the  demand  of  a  fee  without  performing  them  at 
^  all. 

For  fies  alfo,  fettled  and  acknowledged  to  be  due  to  the 
officers  of  the  ecclefiaftical  coufts,  a  fuit  will  He  therein : 
but  not  if  the  tight  of  the  fees  is  at  all  difputable;  for  then  it 
muft  be  decided  by  the  common  lawm.  It  is  alfo  faid,  that  if 
a  curate  be  licenced,  and  his  falary  appointed  by  the  bifliop, 
and  he  be  not  paid,  the  curate  has  a  remedy  in  the  eccleC- 
aftical  court  ° :  but,  if  he  be  not  licenced,  or  hath  no  fuch 
falary  appointed,  or  hath  made  a  (pecial  agreement  with  the 
reftor,  he  muft  fue  for  a  fatisfaftion  at  coinmon  law  "^ ;  either 
by  proving  fuch  fpecial  agreement^  or  elfe  by  leaving  it  to  a 
jury  to  give  damages  upon  a  quantum  meruit^  that  is,  in  con- 
fideration  of  what  he  reafonably  deferved  in  proportion  to 
the  fervice  performed. 

Under  this  head'of  pecuniary  injuries  may  alfo  be  reduced 

tbe  feveral  matters  of  fpoliation,  dilapidations,  and  negledl:  of 

.repairing  the  church  and  things  thereunto, belonging;  for 

which  afatisfaftionmaybe  fued  for  in  the  ecclefiaftical  court. 

Spoliation  is  an  injury  done  by  one  clerk  or  incumbent 
to  another,  in  taking  the  fruits  of  his  benefice  without  any 

i  Stat.  7  Jlc  S  W.  III.  c.  16*  «  1  Ventr.  165. 

^  S^k.  332.  *  1  Burn.  cccl.  law.  438. 

1  Ib'xd.  3  34.  Lord  Ray ».  450. 1 5  58.  »  i  Frecm.  7©.  ^ 
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right  thereunto,  but  under  a  pretended  title.     It  is  remedied 
by  a  decree  to  account  for  the  profits  fo  taken^     This  injury, 
when  xhtjtispatrofiatus  or  right  of  advowfon  doth  not  come 
in  debate,  is  cognizable  in  the  fpiritual  court :  us  if  a  patron 
firfl:  prefents  A  to  a  benefice,  who  i^  inftituted  and  indufted 
thereto;  and  then,  upon  pretence  of  a  vacancy,  the  fame 
patron  prefents  B  to  the  fame  living,  and  he  aifo  obtains 
inftitution  and  induftion.  Now,  if  the  faft  of  the  vacancy  be 
difpruted,  then  that  clerk  who  is  kept  out  of  the  profits  of  the 
•    Kving,  whichever  it  be^  may  fue  the  other  in  the  fpiritual 
court  for  fpoliation,  or  taking  the  profits  of  his  benefice^ 
*  And  it  fhall  there  be  tried,  whether  the  living  were,  or  were 
not,  vacant ;  upon  which  the  validity  of  the  fecond  clerkV 
pretenfions  muft  depend  **.     But  if  the  right  of  patronage 
comes  at  all  into  dlfpute^  as  if  one  patron  prefented  A^  aod 
another  patron  prefented  B,  there  the  ecclefiaftical  court  hath- 
no  cognizance,  provided  the  tithes  fued  for  amount  to   a 
fourth  part  of  the  valu'e  of  the  living,  but  may  be  prohibited 
at  the  rnftance  of  the  patron  by  the  king's  writ  of  indicavii  P.. 
So  alfo  if  a  clerk,  wkhout  any  colour  of  title,,  cjefts  anothcF 
from  his  parfonage,  this  injury  muft  be  redrelTed  in  the  tem- 
poral courts  :  for  it  depends  upon  no  queftion  dieterminable 
by  the  fpiritual  law,  (as  plurality  of  benefices  are  no  plurality^ 
vacancy  or  no  vacancy)  but  is  merely  a  civil  injury. 

For  dtlaptdathns,  which  are  a  kind  of  ecclefiaftical  wafte^ 
cither  voluntary,  by  pulling  down ;  or  permiflive,  by  fufFer- 
ing  the  chancel,  parfonage-houfe.,.  and  other  buildings  there- 
unto belonging,  to  decay  5  an  a£lion  alfo  lies,  either  in  the 
fpiritunl  court  by  the  canon  law,  or  in  the  courts  q(  comnioa 
iaw**,  and  it  may  be  brought  by  the  fucceflbr  againft  the- 
predeceflbr,-if  living,  or,,  if  dead,  then  againft  his  executors. 
It  is  aKb  faid  to  be  good  caufe  of  deprivation,  if  the  bifhop,, 
parfon,  vicar,  or  other  ecclefiaftical  per fon>.  dilapidates  the 
fcuildings,  or  cuts  down  timber  growing  on  the  patrimony  of 

o  F,  N.  B.  36,  Artie.  Ckn.  9Eaw.  II.  c.2.  F.N.B.4  j. 

•  Jt.  Cinmi^tffg  agatis  j  1 3  Edw.  I.  ft.  4.         <i  Cart..  224,     3  Lev.  268. 
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the  church,  utilefs  for  neceflaqr  repaiVs  ** :  and  that  a  writ  of 
prohibition  will  alfo  lie  againfl:  him  it>  the  courts  of  common 
lawC  By  ftatute  13  Eliz,  c.  10.  if  any  fpiritual  perfon 
makes  over  or  alienates  his  goods  with  intent  to' defeat  his 
fucceffors  of  their  remedy  for  dilapidaktions,  the  fucceflbr  (hall 
have  fuch  remedy  againfl:  the  alienee,  in  the  ecclefiaflical 
court,  as  if  he  were  the  executor  of  his  predeceflbr.  And 
by  ftatute  14  Eliz.  c,  11.  all  money  recovered  for  dilapida- 
tions fhall  within  two  years  be  employed  upon  the  buildings, 
in  refpeft  whereof  it  was  recovered,  on  penalty  of  forfeiting 
double  the  value  to  the  crown. 

As  to  the  ncgleft  of  reparations  of  the  church,  church- 
yard, and  the  like,  the  fpiritual  court  has  undoubted  cogni- 
zance thereof  • ;  and  a  fuit  piay  be  brought  therein  for  non- 
payment of  a  rate  made  by  the  church-wardens  for  that 
purpofe.  And  thefe  are  the  principal  pecuni^y  injuries, 
which  are  cognizable,  or  for  which  fuits  may  be  inftituted,' 
ill  ecclefiaftical  courts. 

a.  Matrimonial  caufes,  or  injuries  refpefting  the  rights 
of  marriage,  are  another,  and  a  much  more  undifl:urbed, 
branch  of  the  ecclefiaftical  jurifdi£^ion.     Though,  if  we  con- 
fider  marriages  in  th6  right  of  mere  civil  contrafts,  they  do 
not  feem  to  be  properly  of  fpiritual  cognizance '.     But  the 
P^omanifts  having  very  early  converted  this  contraft  into  4 
holy  facramental  ordinance,  the  church  of  courfc  took  it  unr 
der  her  proteftion,  upon  the  divifion  of  the  two  jurifdiftions. 
And,  in  the  hands  of  fuch  able  politicians,  it  foon  became 
an  Engine  of  great  importance  to  the  papal  fcheme  of  an  uni- 
vcrfal  monarchy  over  Chriftendom.     The  numberlefs  cano- ' 
nical  impediments  that  were  invented,  and  occafionally  dif*- 
penfed  with,  by  the  holy  fee,  not  only  enriched  the  cpffers 
of  the  church,  but  gave  it  a  vaft  afcendant  over  princes  of 
all  denominations ;  whofe  marriages  were  fanfliiied  or  repro* 
bated,  their  iifue  legitimated  or  baftardized,  and  the  fuccefiion 
\o  their  throhes^eftabliflied  or  rendered  precarious,  according 

» iRolI.  Rep.  86.  1 1  Rep.  98.  Godb.  259.  » Circumjpefiea^th*  5  Rep.  66. ' 

(3  Bvlftr^  158,    %  Ron,J<.ep.  333^  t  Warb.  aliiaaw.  173, 
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to  the  humour  or  intcrcft  of  the  reigning  pontiff:  befides  a 
thoufand  nice  and  difficult/cruples^  with  which  the  clergy  of 
thofe  ages  puzzled  the  underftandxngs  and  loaded  the  confci-* 
ences  of  the  inferior  orders  of  the  laity;  and  which  could  only 
be  unravelled  and  removed  by  thefe  their  fpiritual  guides. 
Yet,  abftradled  from  this  univerfal  influence,  which  affords 
fo  good  a  reafon  for  their  conduct,  one  might  otherwife  be 
led  to  wonder,  that  the  fAme  authority,  which  enjoined  the 
ftrifteft  celibacy  to  the  priefthood,  fhould  think  them  the 
proper  judges  in  caufes  between  man  and  wife.  Thefe  caufes 
indeed,  partly  from  the  nature  of  the  injuries  complained  of, 
and  partly  from  the  clerical  method  of  treating  them  %  foon 
became  too  grofs  for  the  modefty  of  a  lay  tribunal.  And 
caufes  matrimonial  are  now  fo  peculiarly  ecclefiaftical,  that 
the  temporal  courts  will  never  interfere  in  controverfies  of  this 
kind,  unlefs  in  fome  particular  cafes.  As  if  the  fpiritual  court 
do  proceed  to  call  a  marriage  in  queftion  after  the  death  of 
cither  of  the  parties;  this  the  courts  of  common  law  will 
prohibit,  becaufe  it  tends  to  baftardrze  and  difinherit  the  iffue; 
who  cannot  fo  well  defend  the  marriage,  as  the  parties  them- 
selves,- when  both  of  them  living,  might  have  done  ". 

Of  matrimonial  caufes,  one  of  the  firft  and  principal  is, 
I .  Caufa  fanitationis  matrimonii ;  when  one  <tf  the  parties 
boafts  or  gives  out  that  he  or  (lie  is  married  to  the  other, 
^whereby  a  common  reputation  of  their  matrimony  may  enfue. 
On  this  ground  the  party  injured  may  libel  the  bthe^  in  the 
fpintual  court;  and,  unlefs  the  defendant  undertakes  and 
makes  out  a  proof  of  the  a£lua]  marriage,  he  or  (he  is  enjoin- 
ed perpetual  filence  upon  that  head;  which  is  the  only  remedy 
the  ecclefiaftical  courts  can  give  for  this  injury.  2.  Ano^ 
ther  fpecies  of  matrimonial  caufes  was,  when  a  party  con- 
trafted  to  another  brought  a  fuit  in  the  ecclefiaftical  court  to 
compel  a  celebration  oiF  the  marriage  in  purfuance  of  fuch 
contraft  ;  but  this  branch  qf  caufes  is  now  cut  off  entirely 
by  the  a£k  for  preventing  clandeftlne  marriages,  26  Geo.  II. 

▼  Some  of  the  iippureft  books,  that      jeds  of  matrimony  and  divorce* 
are  extant  in  a.y  language,  arc  thofc  ■  2 loft.  614. 

written  by  the  popiih  clergy  ob  the  Tub- 
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c.  33.  which  ena^isy  that  for  the  future  no  fuit  {hall  be  had 
Ml  any  ecclefiaftical  court,  to  compel  a  celebration  of  mar- 
riage in  facie  ecclefiae^  for  or  becaufe  of  any  contraEi  of  ma- 
trimony whatfoeven  3.  The  fuit  for  rejlitutton  of  conjugal 
rights  h  alfo  another  fpecies  of  matrimonial  caufes :  which  is 
brought  whenever  either  the  hufband  or  wife  is  guilty  of  the 

'  injury  of  fubtradiion,  or  lives  feparate  from  the  other  with- 
out any  fufficient  reafon  \  in  which  cafe  the  ecclefiaftical  ju- 
rifdi£tion  will  compel  them  to  come  together  again^  if  either 
party  be  weak  enough  to  delire  it,  contrary  to  the  inclination 
of  the  other.  4.  Divorces  alfo^  of  which  and  their  feveral 
diftinfliions  we  treated  at  large  in  a  former  volume  T^  are 
caufes  thoroughly  matrimonial,  and  cognizable  by  the  eccler 
fiaftical  judge.  If  it  becomes  improper*  through  fome  fuper- 
venient  caufe  arifing  ex  foflfaBoy  that  the  parties  Ihould  live 
together  any  longer;  as  through  intolerable  cruelty,  adul- 
tery, a  perpetual  difeafe,  and  the  like  (3 ) ;  this  unfitnefs  or  ina- 
bUity  for  the  marriage  ftate  may  be  looked  upon  as  an  injury 
to  the  fuffering  party  \  and  for  this  the  ecclcfiafticaMaw  ad- 
minifters  the  remedy  of  feparation,  or  a  divorce  a  menfa  ct 
thoro.  But  if  the  caufe  exifted  previous  to  the  marriage,  and 
was  fuch  a  one  as  rendered  the  marriage  unlawful  ab  initio^ 
as  confanguinity,  cbrporal  imbecility,  or  the  like;  in  this 
cafe  the  law  looks  upon  the  marriage  to  have  been  always 

,  null  and  void,  being  contracted  infraudem  legisj  and  decrees 
not  only  a  feparation  from  bed  and  board,  but  a  vinculo  ma^ 
trimonii  itfelf.  5.  The  lad  fpecies  of  matrimonial  caufes  is  a 
confequence  drawn  from  one  of  the  fpecies  of  divorce,  that  a 
menfa  et  thoro  :  which  is  the  fuit  for  alimony^  a  term  which 
Cgnifies  maintenance  :  which  fuit  the  wife,  in  cafe  of  fepa-« 

w  Book.  I.  cb«  15. 


(3}  It  has  lately  beeiT determined  by  the  court  of  delegates^ 
that  the  public  infamy  of  the  hufband,  arifing  from  a  jodicial  con- 
vidtion  of  an  attempt' to  commit  an  unnatural  crime,  is  a  fuiHcient 
caufe  for  the  ecclefiaftical  courts  to  decree  a  feparation  a  menfa  et 
tkoro.    Feb.  ijp^* 
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ration, Tnay  have  againft  her  hufband,  if  he  neglefts  or  re-  . 
fufes  to  make  her  an  allowance  fuitable  to  their  ftation  in  life. 
This  is  an  injury  to  the  wife,  and  the  court  chriftiail  wilt 
redrefs  it  by  affigning  her  a  competent  maintenance,  and 
compelling  the  hulband  by  ecclefiaftical  cenfures  to  pay  it. 
But  no  alimony  will  be  afllgned  in  cafe  of  a  divorce  for  adul- 
tary  on  her  part ;  for  as  that  amounts  to  a  iForfeiture  of  her 
[  95  ]  ^ower  after  his  death,  it  is  alfo  a  fufilcient  reafon  why  flic 
ihould  not  be  partaker  of  his  eftate  when  living. 

.  3.  Testamentary  caufes  are  the  only  remaining  fpecies, 
belonging  to  the  eeclefiaftical  jurifdi£lion ;  which,  as  they 
are  certainly  of  a  mere  temporal  nature'^,  may  feem  at  firft 
view  a  little  oddly  ranked  among  matters  o?a  fplritual  cogni- 
zance. And  indeed  (as  was  in  fome  degree  obferved  in  a 
former  volume  y)  they  were  originally  cognizable  in  the 
king's  courts  of  common  law,  viz.  the  county  courts*;  and 
afterwards  transferred  to  the  jurifdiftion  of  the  church  by  the 
favour  of  the  crown,  as  a  natural  confequeiice  of  grantibg  to, 
the  bifhops  the  adminillration  of  inteftates'  efFeds. 

This  fpiritual  jurifditlion  of  teftamentary  caufes  is  a  pecu* 
liar  conftitution  of  this  ifland ;  fqr  in  almoft  all  other  (c^en 
in  popifli)  countries  all  matters  teftamentary  are  under  the  ju- 
rifdi£tion  of  the  civil  magiftrate.     And  that  this  privilege  Is 
enjoyed  by  the  clergy  in  England,  not  as.a  matter  of  icclcr 
Caftical  right,  but  by  the  fpecial  favour  and  indulgence  of  the 
municipal  lawj^  and  as  it  fliould  feem  by  fome  ^public  aft  of 
the  great  council,  is  freely  actnowleged  by  Lindewode,  the 
abkft  canonift  of  the  fifteenth  century.  Teftamentary  caufes, 
he  obferves,  belong  to  the  ecclefiaftical  courts  *^ de  confuetudifie 
*^  Angliae^  etfuper  confenfu  regio  etfuorum  procermn  in  talibus 
**  ah  antiqm  cotwejfo'^r     The  fame  was,  about  a  century  be- 
fore, very  openly  profefled  in  a  canon  of  archbifliop  Strat- 
ford, viz.  that  the  adminiftration  of  inteftates'  goods  was 
'<  ab  oliirC'  granted  to  the  ordinary,  "  confenfu  regio  et  mag^ 

X  Warburt.  alliance.  173^  »  'i^kkes  DjJpr.Epiftohr.  f>ag,Z,  58. 

y  ^ooit  II.  ch.  32.  a  Prcvint'utl.  /.  5.  r.  1 3.  fol.  176. 

"  fiatum 


Digitized  by 


Google 


Ch.  J.  Wrongs.  9j 

^*  natum  rtgni  jihgliae^J*  The  conftitutions  of  cardinal 
Othobon  alfo  teftifics,  that  t;his  proviGon  **oiim  apraelatis  cum 
*'  approhattone  regis  et  huronum  dkitur  emanajfe  c."  And  arch- 
biftiop  Parker**,  in  queen  Elizabeth's  time,  affirms  in  expiefs 
words,  that  originally  in  matters  teftamentary  "  non  ullam 
*'  hahehant  epifcopi  autkoritatem^  praeter  earn  quam  a  rege  ac'^  f  q<5  "1 
*'  ceptam  referebant.  Jus  tejlamenta  probandi  non  hahehant ^ 
•'  adnitnijlrationis  potejiatem  cuique  ^delegare  non  poterant** 

At  ^at  period  of  time  the  ecclefiaftical  jurifdiftion  of  tefc 
taments  and  inteftacies  begkn  in  England,  is  not  afcertained, 
by  any  antient  writer :  and  Lindewode  ^  very  faitly  confeffes, 
**  aifus  regis  temporibus  hoc  ordinatum  Jity  non  reperioJ^  Wc 
find  it  indeed  frequently  afferted  in  our  common  law  books, 
tha^  it  is  but  of  late  years  that  the  church  hath  had  the  pro- 
bate of  wills  f.  But  this  muil  only  be  underftood  to  mean, 
that  it  hath  not  always  had  this  prerogative  :  for  certainly  it 
is  of  very  high  antiquity.  Lindewode,  we  have  feen,  declares 
that  it  was  "  ab  antiqttos^*  Stratforc*,  in  the  reign  of  king 
Edward  III,  mentions  it  as  "-aJ  olim  ordinatum  "  and  cardi- 
nal Othobon;  in  the  52  Hen.  Ill,  fpeaks  of  it  as  an  antient 
tradition.  Brafton  holds  it  for  clear  law  in  the  fame  reign  of 
Henry  III,  that  matters  teftamentary  belonged  to  the  fpiri- 
tual  court*.  And,  yet  earlier,  the  difpofition  of  inteftates' 
goods  *^per  vifitm  ecclefiai^  was  one  of  the  articles  confirmed 
to  the  prelate^  by  king  John's  magna  carta^.  Matthew  Paris 
alfo  informs  us,  that  king  Richard  I.  ordained  in  Normandy, 
**  quod  dijiributio  rerum  quae  in  tefiamento  relinquuntttr  autth- 
**  ritate  ecdeftae  fiet)^  And  even  this  ordinance,  of  king 
Richard,  was  only  an  introduftion  of  the  fame  law  into  his 
ducal  dominions,  which  before  prevailed  in  this  kingdom: 
for  in  the  reign  of  his  father  Henry  II.  Glanvil  is  cxprefs, 
that  "^  quis  aliquid  dixerit  contra  tejlamentumy  placitum  illud 

*>  Uid,  I  3.  /.  38.  fol  263.  <■  Yxtz.Mr.iit.ttfiament.fl^.  1  Roll. 

c  f^^.  23.  Abr.'aiy.  .9  Rep,  37.     Vaugh.  107* 

.    ^  See  9  Rep.  38.  f  /.  5.  dttxce^tkmbui.c*  10. 
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**  «r  curia  chrtftianitatis  aiidiri  debet  et  Urminari  *."  And  the 
Scots  book. called  regiam  majejlatem  agrees  verbatim  with 
GlanvU  in  this  point  ^» 

It  appears  that  the  foreign  clergy  were  pretty  early  ambi-r 
tloBs  of  this  branch  of  power:  but  their  attempts  to  aflume 
t  97    j  it  on  the  continent  were  effeftualiy  curbed  by  the  edi£^  of 
the  emperor  Juftin  *,  which  rcftrained  the  infinuation  or  pro- 
.  bate  of  teftaments  (as  formerly)  to  the  office  of  the  magrfter 
cenfuj  :  for  which  the  emperor  fnbjoins  this  rcafon  ;  *•  abfar- 
**  dum  itenim  chrkis  efty  imma  etiam  opprobrhfimiy  ft  peritbs  ft' 
%•*  vtlint  ojlefidere  difceptationum  ejfe  forenftum!*     But  after* 
wards  by  tlie  canon  law"  it  was  allowed,  that  the  bithop 
might  compel  by  efcclefiaftical  cenfures  the  performance  of  a 
betjqeft  to  fiom  ufes.    And  therefore,  as  that  was  eonfidered 
ss  a  caufc  quae  fecundum  canones  ei  epifcopaUs  leges  ad  regimen 
Mmvtarum  pertinuit,  if  fell  within  the  jurifdiftion  of  the  fpiri-» 
tual  courts  by  the  exprefs  words  of  the  charter  of  king  WH-. 
Kam  I,  which  feparated  thofe  courts  from  the  temporal.  And 
afterwards  when  king  Henry  I  by  his  coronation-charter  di- 
lefted,  that  the  goo«is  of  an  inteftate  fhould  be  divided  for 
the  good  of  his  foul ",  this  made  all  inteftacies  immediately 
Ipiritual  caufes,  as  much  as  a  legacy  to  pious  nfes  had  been 
before.     This  therefore,  we  may  probably  conjefture,  was 
the  aera  referred  toby  Stratford  and  Othobon,  when  the  king, 
by  the  advice  of  the  prelates,  and  ^ith  the  cdnfent  of  hi» 
borons,  invefted  the  chutch  with  this  privilege.     And  ac- 
cordingly in  king  Stephen^s  charter  it  is  provided,  that  the 
"  goods,  of  an  inteftate  ecclefiaftic  ihall  be  diftributed/>r^/»/»/<r 
mmmee  ejus^  ecclefiae  conctUo  ^  ;  which  latter  words  are  equiva-^ 
lent  to  per  vifum  eccleftae  in  the  great  charter  of  king  John 
beforermentioned.     And  the  Danes  and  Swedes  (who  re-i 

J  /.  7.  e.  ?»  ^Jpofuerttj  uxor  fua^  five  liieri,  aut  pa^ 

^  L  %,  c,  3^5«  wentet  ct  iegltimi  homines  ejui;  earn  pro* 

>  Cod,  >.  3 .  4T»  anima  ej us  dvutdatityficut eU  fneVius  vifum 

»  Decretal.  3.  26. 17.  Oilfc.  Repi.      fuer'tt,     (Tixt.  "Rf^ffenh  f*  34*  p-  5i»0 

ao4,  ^05.  ♦                     •  Lord  Lyttlet.  Hen.  II.  vol.  I.  536^ 
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ccivcd  the  rudiments  of  cliriftianity  and  ccclcfiaftxcal  difcl- 
pUne  from  England  about  the  beginning  of  the  twelfth  cen- 
tury) have  thence  alfo  adopted  the  fpiritual  cognizance  of 
inteftacies,  teftaments,  and  legacies  p.  * 

This  jurifdi£tion,  we  have  feen,  is  principally  exercifed 
with  us  in  the  confiftory  courts  of  every  diocefan  bifhop,  and 
in  the  prierogative  court  of  the  metropolitan,  originally;  and  £  9^  3 
in  the  arches  court  and  court  of  delegates  by  way  of  appeal* 
It  is  divifiblc  into  three  branches ;  the  probate  of  wills,  the 
granting  of  adminiilrations,  and  the  fuing  for  legacies*  The 
two  former  of  which,  when  nooppoiltion  i^  made,  are  grant- 
ed merely  epc  (fficio  et  debitojufiitiae^  and  are  then  the  obje£k  of 
what  is  called  the  voluntary^  and  not  the  contentious  jurif^ 
di£tipn.  But  when  a  caveat  is  entered  againft  proving  the  will, 
or  granting  adn^iniilration,  and  a  fuit  thereupon  follows  to  ' 
determine  either  the  validity  of  the  teftament,  or  who  hath 
a  right  to  adminifter*,  this  claim  and  ob(tru£lion  by  the 
adverfe  party  are  an  injury  to  the  party  entitled,  and  as 
fuch  arc  remedied  by  the  fentencc  of  the  fpiritual  court,  ci- 
ther by  eftabliihing  the  will  or  granting  the  adminiftration. 
Subtraction,  the  withholding  or  detaining,  of  legacies  is  alfo 
ftill  more  apparently  injurious,  by  depriving  the  legatees  of 
that  right,  with  which  the  laws  of  th^  land  and  the  will  of 
the  deceafed  have  invcfted  them :  and  therefore,  as  a  confe- 
quential  part  of  teftamentary  jurifdiftion,  the  fpiritual  court 
adminifters  redrefs  herein,  by  compelling  the  executor  to  pay 
them.  But  in  this  laft  cafe  the  courts  of  equity  exercife  a 
concprrent  jurifdiQion  with  the  ccclcfiaftical  courts,  as  inci* 
dent  to  fome  other  fpecies  of  relief  |)rayed  bythe  complainant  \ 
as  t*  compel  the  executor  to  account  for  the  teftator's  tStCts^ 
or  aiTent  to  the  legacy,  or  the  like.  For,  as  it  is  beneath 
the  dignity  of  the  king's  courts  to  be  merely  ancillary  to  other 
inferior  jiirifdiftions,  the  caufe,  when  once  brought  therc^ 
receives  there  alfo  it's  full  determination. 

These  are   the  principal  injuries,  for  which  the  party 
^ieved  either  muft,  or  may,  feek  his  remedy  in  the  fpiritusd 

P  Stiernhook,  dejure  Suepn,  /•  3.  f.  8* 
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courts.  But  before  I  entirely  difmifs  this  head,  it  may  not 
be  impraper  to  add  a  ihort  word  concerning  the  method  of 
proceeding  m  tliefe  tribunals,  with  regard  to  tlie  redrcfs  of 
injuries. 

It  mud  (in  the  firft  place)  be  acknowlegcd,  to  the  ho» 
nour  of  the  fpiritual  courts,  that  though  they  continue  to  this 
r  pp  ]  day  to  decide  many  queftions  which  are  properly  of  temporal 
cognizance,  yet  juftice  is  in  general  fo  ably  and  impartially 
adminifteredin  thofe  tribunals,  (efpeciallyof  the  fuperiorkind) 
and  the  boundaries  of  their  power  are  now  fo  well  known  and 
feftablifhed,  that  no  material  inconvenience  at  prefent  arifes 
from  this  juiifdiftion  ft  ill  continuing  in  the  antient  channel. 
And,  (hould  an  alteration  be  attempted,  great  confufiou 
would  probably  arife,  in  overturning  long  eftabli^ed  fornis^ 
und  new-modelling  a  courfe  of  proceedings  that  has  now 
prevailed  for  feven  centuries.  ^ 

The  eftablifliment  of  the  civil  law  procefs  in  all  the  ec-r 
clefiaftical  courts  Was  indeed  a  mafterpiece  of  papal  difcern- 
^ent,  as  it  made  a  coaKtion  impra£licable  between  them  and 
the  national  tribunals,  without  manifeft  inconvenience  and 
hazard.  And  this  confideration  had  undoubtedly  it's  weight 
in  caufing  this  meafure  to  be  adopted,  though  many  other 
caufes  concurred.  The  time  when  the  pandeds  of  Juftinian 
were  difcovered  afrefii  and  refcued  from  the  duft  of  antiquity, 
the  eagernefs  with  which  they  were  ftudied  by  the  popifli  ec- 
cle(]aftics,and  the  confequent  diffentions  between  the  clergy 
and  the  laity  of  England,  have  formerly^i  been  fpoken  to  at 
large.  I  fhall  only  now  remark  upon  thofe  colle£kions,  that 
their  being  written  in  the  Latin  tongue,  and  referring  fp 
much  to  the  will  of  the  prince  and  his  delegated  ofEcers  of 
juftice,  fufiiciently  recommended  them  to  the  court  of  Rome, 
exclufive  of  their  intrinfic  merit.  To  keep  the  laity  in  the 
darkeft  ignorance,  and  to  monopolize  the  little  fcience,  which 
then  exifted,  entirely  among  the  monkifl^  clergy,  wei[e  deep* 

«Vol.  I.  ifttrod.  \  I. 
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rooted  principles  of  papal  policy.  And,  as  the  bifliops  of 
Rome  afFeGed  in  all  points  to  mimic  the  imperial  grandeur, 
as  the  fpiritual  prerogatives  weye  moulded  on  the  pattern  of 
the  temporal,  fo  the  canon  law  procefs  was  formed  on  the 
model  of  the  civil  law :  the  prelates  embracing  with  the  ut*- 
moft  ardor  a  method  of  judicial  proceedings,  which  was  car- 
ried on  in  a  language  unknown  to  the  bulk  of  the  people,  • 
which  baniflied  the  intervention  of  a  jury,  (that  bulwark  of 
Gothic  liberty)  and  which  placed  an  arbitrary  power  of  de-  [  .100  3 
cifion  in  the  bread  of  a  fingle  man. 

The  proceedings  in  the  ecclefiaftical  courts  arc  therefore 
regulated  according  to  the  praftice  of  the  civil  and  canon 
laws  J  or  rather  according  to  a  mixture  pf  both,  correflcd  and  • 
nev/-modelled  by  their  own  particular  ufages,  and  the  inter- 
pofition  of  the  courts  of  common  law.  For,  if  the  proceed- 
ings in  the  fpiritual  court  be  ever  fo  regularly  confonant  toi 
the  rules  of  the  Roman  law,  yet  if  they  be  raanifeftly  repug- 
nant to  the  fundamental  maxims  of  the  municipal  laws,  ta 
which  upon  principles  of  found  policy  the  ecclefiaftical  pro- 
cefs ought  in  every  ftate  to  conform^  j  (as  if  they  require  two 
5}ritnefles  to  prove  a  fa£t,  where  one  will  fuffice  at  common 
law)  in  fuch  cafes  a  prohibition  will  be^  awarded  againft 
them*.  But,  under  thefe  rcftriftions,  their  ordinary  cgurfe 
of  proceeding  is  5  firft,  by  citation,  to  call  the  par{y  injuring 
iefore  them.  Then  by  iiiel  libellus,  a  little  book,  or  by  ar- 
ticles drawn  out  in  a  formal  allegation^  to  fet  forth  the  com- 
plainant's ground  of  complaint.  To  this  fucceeds  the  defend" 
itnfs  anfwer  upon  oath,  when,  if  he  denies  or  extenuate* 
the  charge,  they  proceed  to />rc£/}  by  witnefles  examined,  and 
their  depofitions  taken  down  in  writing,  by  an  officer  of  the 
court.  If  the  defendant  has;  any  circumllances  to  offer  in  his 
defence,  he  muft  alfo  propound  them  in  what  is  called  his 
dgfenftve  allegation,  to  which  he  is  entitled  in  his  turn  to- 
t^t  plaintiffs  anfwer  Mi^on  oath,  and  may  from  thence  proceed 
to  proofs  as  well  as  his  antagonift.    The  canonical  doctrine 

r  Warb.  tlUance.  1^9^  •^aRoU.  Abr.  309*  30a. 
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o£ purgation,  whereby  the  parties  were  obliged  to  anfwer  upon 
oath  to  any  matter,  however  crimiiral,  that  might  be  ob- 
jeftcd  againft  them,  (though  long  ago  overruled  in  the  court 
of  chancery,  the  geniiis  of  the  Engliih  law  having  broken 
through  the  bondage  impofad  on  it  by  it's  clerical  chancellors, 
and  aifertdd  the  doftrines  of  judicial  as  well  as  civil  liberty) 
continued  till  the  middle  of  the  laft  century  to  be  upheld  by 
the  fpiritual  courts  :  when  the  legiflature  was  obliged  to  in- 
terpofe,  to  teach  them  a  leflbn  of  fimilar  moderation.  By  the 
C  loi  3  ftatute  of  13  Car.  IL  c.  12.  it  is  cnaded,  that  It  fliall  qot 
be  lawful  for  any  bilhop  or  ccclefiaftical  judge,  to  tender  or 
adminifter  to  any  perfon  whatfoever,  the  oath  ufually  called 
the  o^th  ex  officioy  or  any  other  oath  whereby  he  may  be  com- 
pelled to  confefs,  accufe,  or  purge  himfelf  of  any  criminal 
matter  or  thing,  whereby  he  may  be  liable  to  any  cenfure  or 
^  punifliment*  When  all  the  pleadings'and  proofs  are  con-, 
eluded,  they  are  referred  to  the  confideration,  not  of  a  jury, 
but  of  a  (ingle  judge ;  who  takes  information  by  hearing  ad- 
vocates on  both  (ides,  and  thereupon  forms  Yasinterlocutoty 
decree  or  definitive Jentence  at  his  own  difcretion :  from  which 
there  generally  lies  an  appeal,  in  the  feveral  (tages  mentioned 
ia  a  former  chapter ' ;  though,  if  the  fame  be  not  appealed 
from  in  fifteen  days,  it  is  fiuali  by  the  (latute  25  Hen*  VIII, 

But  the  point  in  which  thefe  jurifdi<2ions  arc  the  moft 
defeftive,  is  that  of  enforcing  their  fentences  when  pro- 
nounced •,  for  which  they  have  no  other  procefs  but  that  of 
excommunication  :  which  is  defcribed  •*  to  be  twofold  j  the  lefe, 
and  the  greater  excommunication.  The  lefs  is  an  eccleCafti- 
cal  cenfure,  excluding  the  party  from  the  participation  of  the 
ficraracnts':  the  greater  proceeds  farther,  and  excludes  him 
not  only  from  thefe  but  alfo  from  the  company  of  all  chrif- 
tians.  But,  if  the  judge  of  any  fpiritual  court  excommu* 
^  nicates  a  man  for  a  caufe  of  which  he  hath  not  the  legal 

cognizance,  the  party  may  have  an  aftion  againft  him  at 

t  Chap.  5»  ttCo.  Litt.  133. 
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colfhmon  law,  and  he  is  alfo  liable  to  be  indided  at  the  futt 
of  the  king  *.  /  " 

•  » 
Heavy  as  the  penalty  of  excommunication  is,  confideredi 
in  a  ferious  light,  there  are,  notwithftanding,  many  obftinate 
or  profligate  men,  who  would  defpifc  the  hrutum  fulmen  of 
mere  ccclefiaftical  cenfures^  efpecblly  when  pronounced  by 
a  petty  furrogate  in  the  country,  for  railing  or  contumelious 
words,  for  non-payment  of  fees,  or  cofts,  or  for  other  trivial 
caufes.  The  comlhon  law  therefore  compaffionately  fteps  in  to 
the  aid  of  the  ecclefiaftical  jurifdidion,  and  kindly  lends  a  [  102  J 
fupporting  hand  to  an  otherwife  tottering  authority.  Imitat- 
ing herein  the  policy  of  our  Britifli  anceftors,  among  whom, 
actording  to  Cacfar*,  whoever  were  intcrdi£ked  by  th<5 
Druids  from  their  facrifices,  *'  in  nutnero  impiorum  qcfalera*- 
**  toriim  hahentur :  ab  its  omnes  decedunt^  nditum  eorum  ferttio^ 
*'  nemque  defu^unty  ne  quid  ex  contagione  incommodi  accipiant: 
**  neque  iis  petentiUiS  jus  rcdditur^  tuque  horns  ullus  communtca'- 
*'  /«r."  And  fo  with  us  by  the  common  law  an  excommuni- 
cated perfon  is  difabled  to  do  any  a£i:,  that  is  required  to  be 
done  by  one  that  is  prohus  et  legalis  hotm.  He  cannot  fervc 
upon  juries,  cannot  be  a  witcefs  in  any  court  (4),  and,  which  ic 
the  worft  of  all,  cannot  bring  an  a£lion,  either  real  or  pcr- 
fonal,  to  recover  lands  or  money  due  to  him  >".  Nor  is  this 
the  whole :  for  if,  within  forty  days  after  the  fentence  has 
been  publiflied  in  the  churchy  the  offender  does  not  fubmit 

^  2  Inft.  623.  y  Utt.  §  201. 


(4)  In  antient  times,  a  perfoB,  who  by  his  contempt  of  the  hm% 
and  judgments  of  the  church,  had  brought  upon  himfelf  the  &ti* 
tence  of  exi:ommunication,  was  thought  to  be  influenced  by  no  re» 
ligious  fentiments,  and  confequcntly  to  be  regardlefs  of  the  cbli* 
gation  of  an  oath ;  but  as  the  fame  degree  of  reverence  is  npt  at. 
prefent  attached  to  the  cenfurcs  and  decrees  of  the  fpiritual  judge, 
and  as  this  incapacity  of  witneflTes  is  a  great  obftruflion  to  the  ad- 
miniftration  of  juftice,  it  ought  to  be  removed  by  the.  authority  of 
che-lefiflatore. 
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and  abide  by  the  fentence  of  the  fpiritual  court,  the  bifliop 
may  certify  fuch  contempt  to  the^king  in  chancery.  Upon 
which  there  ifTues  out,  a  writ  to  the  fheriff  of  the  county, 
called,  from  the  bifhop's  certificate,  ^ftgnificavit ;  or  from 
It's  effefts  a  writ  de  excommunicato  capiendo  :  and  the  fheriff 
fliall  thereupon  take  the  offender,  and  imprifon  him  in  the 
county  gaol,  till  he  is  reconciled  to  the  church,  and  fuch  re- 
conciliation certified  by  the  biA^op  j  upon  which  another 
writ,  de  excommunicato,  deliherandoy  iiTues  out  of  chancery  t6 
deliver  and  releafe  him^  This  procefs  feeiiis  founded  on  the 
charter  of  feparation  (fo  often  referi:ed  to)  of  William  the 
conqueror.  **  Si  aliqtiis  perfuperbiam  elatiis  adjiiftitiam  epifrO" 
-  ^^  palem  venire  noluerityvoceturfemelyfecundo^  et  tertio  :  quod 
<*  ft  necjic  ad  emendationem  venerit^  excqmmunicetur  ;  et^ft  opus 
*'  fuerity  ad  hoc  vindicandum  fortitudo  et  jujlitia  regis  Jive  vice^ 
<<  comitis  adhibeatur"  And  in  cafe  of  fubtraftion  of  tithes, 
a  more  fummary  and  expeditious  affiftance  is  given  by  the 
ftatutes  of  27  Hen.  VIII.  c.  20.  and  32  Hen.  VIII.  c.  7. 
which  enaft,  that  upon  complaint  of  any  contempt  ot 
milbehayiour  of  the  ecclefiaftical  judge  by  the  defend- 
C  ^03  ]  ant  in  any  fuit  for  tithes,  any  privy  counfellor,  or  any 
two  juftices  of  the  peace  (or,  in  cafe  of  difobedience  to  a  defi- 
nitive fentence,  any  two  juftices  of  the  peace)  may  commit  the 
party  to  prifon  without  bail  or  mainprize,  till  he  enters  into  a 
recognizance  with  fufficient  fureties  to  give  due  obedience  to 
the  procefs  and  fentence  of  the  court.  Thefe  timely  aids, 
which  the  common  and  ftatute  laws  have  lent  to  the  ecclefiat- 
tical  jurifdidlion,  may  ferve  to  refute  that  groundlefs  notion 
which  fome  are  too  apt  to  enter  tain,"  that  the  courts  of  Weft- 
minfter-hall  are  at  open  variance  with  thofe  at  do£lors'  com- 
mons. It  is  true  that  they  are  fometimes  obliged  to  ufe  sk 
parental  authority,  in  corretling  the  exceffes  of  thefe  inferior 
courts,  and  keeping  them  within  their  legal  bounds ;  but,  on 
the  other  hand,  they  afford  them  a  parental  affiftance  in  reprclC- 
ing  the  infolence  of  contumacious  delinqu^ents,  and  refcuing 
their  jurifdiftion  from  that  contempt,  which  for  want  of  fuffi- 
cient compulfive  powers  would  otherwife  be  fure  to  attend  it* 

»  F,  N.  B,  62.  .        . 
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IL  I  Am  next  to  conjQder  the  injuries  cognizable  in  the 
court  military y  or  court  of  chivalry.  The  jurifdiftion  of  which 
is  declared  by  ftatute  13  Ric.  II.  c.  2.  to  be  this :  "  that  it 
*^  hath  cognizance  of  contrafts  touching  deeds  of  arms  or 
**  of  war,  out  of  the  realm,  and  alfo  of  things  which  touch  ^ 
**  war  with  jn  the  realm,  which  cannot  be  determined  or  dif- 
*^  cuffed  by  the  common  law  j  together  with  other  ufages 
"  and  cuftoms  to  the  fame  matters  appertaining."  So  that 
wherever  the  common  law  can  give  redrefsi  this  court  hath 
no  jurifdiftion  \  which  has  thrown  it  entirely  out  of  ufe  as  to 
the  matter  of  contrafts,  all  fueh  being  ufually  cognizable  in 
the  courts  of  Weftminfter^hall,,  if  not  dircftly,  at  leaft  by 
Aaion  of  law :  as  if  a  contract  be  made  at  Gibralter,  the 
plaintiff  may  fuppofe  it  made  at  Northampton  ;  for  the  loca- 
lity, or  place  of  making  it,  is  of  no  confequence  with  regard 
to  the  validity  of  tl>e  contraft-. 

The  words,  "other  ufages  and  cuftoms,"  fupport  the  claim 
6t  this  court,  i.  To  give  relief  to  fuch  of  the  nobility  and 
gentry  as  think  themfelves  aggrieved  in  matters  of  honour  ; 
and  2.  To  keep  up  the  diftiriftion  of  degrees  and  quality. 
Whence  it  follows,  that  the  civil  jurifdifti on  of  this  court  of  [  104  j 
chivalry  is  principally  in  two  points;  the  redreffihg  injuries 
of  honour,  and  correfting  encroachments  in  matters  of  coat- 
armour,  precedency,  and  other  diftinftions  of  families. 

As  a  court  of  honour,  it  is  to  give  fatisfadion  to  all  fuch 
.as  are  aggrieved  in  that  point;  a  point  of  a  nature  fo  nice  and 
delicate,  that  it's  wrongs  and  injuries  efcape  the  notice  of  the 
common  law,  and  yet  are  fit  to  be  redreffedfome where.  Such, 
for  inftance,  as  calling  a  man  coward,  or  giving  him  the 
lie  ;  for  which,  as  they  are  produftive  of  no  immediate  da- 
mage to  his  perfon  or  property,  no  aftion  will  lie  in  the  courts 
at  Weftminfter :  and  yet  they  are  fuch  injuries  as  will  prompt 
every  man  of  fpirit  to  demand  fome  honourable  amends,  whfch 
by  the  antient  law  of  the  land  was  appointed  to  be  given  in 
the  court  of  chivalry*.  .  But  modern  refolutions  have  deter- 

»  Year  book,  37  Hen.  VI.  ai,     Se'dcnof  due's,  c,  10.     Hal.  hi  ft.  C.  L.  37. 

Vol,  III.  I  mined. 


Digitized  by 


Google 


104  P  R I VA  T »  Book  IIL 

mined,  that  how  much  foever  fuch  a  jurifdiflion  may  be  ex- 
pedient, yet  no  adlion  for  words  will  at  prefent.  lie  therein  \ 
And  it  hath  always  been  moft  clearly  holdeil%  that  as  this 
court  cannot  meddle  with  any  thing  determinable  by  thcr 
common  law,  it  therefore  can  give  no  pecuniary  fatisfaftion 
or  damages  j  inafmuch  as  the  quantity  and  determination 
thereof  is  ever  of  common  law  cognizance.  And  therefore 
this  court  of  chivalry  can  at  moft  only  order  reparation  in 
point  of  honour  j  as,  to  compel  the  defendant  mendadum  ftH 
i^t  imponerey  or  to  take  the  lie  that  he  has  given  upon  him- 
felf,  or  to  make  fuch  other  fubmiffion  as  the  laws  of  honour 
may  require  ^.  Neither  can  this  court,  as  to  the  point  of  re- 
paration in  honour,  hold  plea  of  any  fuch  word,  or  thing, 
wherein  the  party  is  relievable  by  the  courts  of  common  law. 
As  if  a  man  gives  another  a  blow,  or' calls  him  thief  pr  mur- 
derer ;  for  in  both  thcfe  cafes  the  common  law  has  pointed 
out  his  proper  remedy  by  a£tion. 

J ..  -1  As  to  the  other  point  of  it's  civil  jurifdiftion,  the  redrefling 
of  incroachments  and  ufurpations  in  matters  of  heraldry  and 
coat-armour :  it  is  the  bufinefs  of  this  xrourt,  according  to 
fir  Matthew  Hale,  to  adjuft  the  right  of  armorial  cnfigns, 
bearings,  crefts,  fupporters,  pennons,  isfc ;  and  alfo  rights 
of  place  or  precedence,  where  the  king's  patent  or  aft  of 
parliament  (which  cannot  be  overruled  by  this  court)  have 
not  already  determined  it. 

The  proceedings  in  this  court  are  by  petition,  in  a  fum- 
mary  way ;  and  the  trial  not  by  a  jury  of  twelve  men,  but  by 
witneiTes,  or  by  combat  ^.  But  ^  it  cannot  imprifon,  not 
being  a  court  of  record,  and  as  by  the  resolutions  of  the  fupe- 
rior  courts  it  is  now  confined  to  fo  narrow  and  reftrained 
a  jurifdi^tion,  it  has  fallen  into  contempt  and  difufe.  The 
marflialling  of  coat-armour,  which  was  formerly  the  pride 
and  ftudy  of  all  the  belt  families  in  the  kingdom^  is  now 

b  Salk.  533.   7  Mod.  125.  irHawk,  «*  x  Hi^jU.  Abr.  raS. 
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greatly  difregarded ;  and  has  fallen  into  the  hands  of  certain 
officers  and  attendants  upon  this  court,  called  heralds,  who 
confider  it  only  as  a  matter  of  lucre  and  not  of  juftice: 
whereby  fuch  falfity  and  cqnfufiou  have  crept  into  their  re- 
cords, (which  ought  to  be  the  {landing  evidence  of  families, 
diefcentsb  and  coat-armour)  that,  though  formerly  fome  credit 
has  been  paid  to  their  teftimony,  now  even  their  common  feal 
will  not  be  received  as  evidence  in  any  court  of  juftice  in  the  • 
kingdoni^  But  their  original  vifitation-books,  compiled 
when  progreffes  were  folenmly  and  regularly  made  into  every 
part  of  the  kingdom,  t6  inquire  into  the  ftate  of  families^ 
and  to  regifter  fuch  marriages  and  defcents  as  were  verified  to 
them  upon  oath,  are  allowed  to  be  good  evidence  of  pedi- 
grees^. And  it  is  much  to  be  wifhed,  that  this  pra£lice  of 
vifitation  at  certain  periods  were  revived  j  for  the  failure  of 
in^uifitioxis  poji  mortem^  by  the  abolition  pf  military  tenures^ 
combined  with  the  negligence  of  the  heralds  in  omitting  their 
ufual  progreffes,  has  rendered  the  proof  of  a  modern  dcfcent, 
for  the  recovery  of  an  eftate  or  fucceflion  to  a  title  of  honour,  [  io<S  j 
more  difficult  than  that  of  an  ancient.  This  will  be  indeed 
remedied  for  the  future,  with  refpedi  to  claims  of  peerage,  by 
a  late  Handing  order  ^  of  the  houfe  of  lords ;  directing  the 
heralds  t<5  take  exaft  accounts  and  preferve  regular  entries  of 
all  peers  and  peercffes  of  England,  and  their  refpedlive  dc- 
fcendants ;  and  that  an  exa£fc  pedigree  of  each  peer  and  his 
family  fliall,  on  the  day  of  his  firft  admiffion^  be  delivered 
to  the  houfe  by  garter,  the  principal  king  at  arms.  But  the 
general  inconvenience,  affi:£ling  more  private  fucceffions,  (lill 
continues  without  a  remedy* 

III.  Injuries  cognizable  by  the  courts  maritime,  or  ad* 
miralty  courts,  are  the  nejft  objeft  of  our  inquiries.  Thcfc 
courts  h^ve  jurifdi£kion  and  power  to  try  and  determine  all 
maritime  caufes  5  or  fuch  injuries,  which,  though  they  arc 
in  their  nature  of  common  law  cognizance,  yet  being  com- 


<*  2  Roll.  Abr.  626|||^  Jpn.  224.  ^  2^  May^  1767. 
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mitted  on  the  high  feas,  put  of  the  reach  of  'our  ordinary 
courts  of  juflice,  are  therefore  to  be  remedied  in  a  peculiar 
court  of  their  own.  All  admiralty  caufes  muft  be  therefore 
caufes  arifing  wholly  upon  the  fea,  and  not  within  the  pre- 
cinds  of  any  county'.  For  the  ftatute  13  Ric»  IL  c.  5.  di- 
redls  that  the  admiral  and  his  deputy  fhall  not  meddle  with 

^  any  things  but  only  things  done  upon  the  fea  ;  and  the  ftatute 
.  15  Ric.  II.  c.  3.  declares  that  the  court  of  the  admiral  hath 
no  manner  of  cognizance  of  any  contraft,  or  of  any  other 
thing,  done  within  the  body  of  any  county,  either  by  land  or 
by  water;  nor  of  any  wreck  of  the  fea  :  for  that  muft  be  caft 
on  land  before  it  becomes  a  wreckj.  But  it  is  otherwife  of 
things  Jlot/am^jetfamy  and  ligan;  for  over  them  the  admiral 
hath  jurifdiftion,  as  they  are  in  and  upon  the  fea*^.  If  part 
of  any  contraft,  or  other  caufe  of  action,  doth  arife  upon 
the  'fSS,  ^afi^part  upon  the  land,  th^  common  law  excludes 
the  admiralty  court  from  it's  jurifdi6tion;  for,  part  belonging 
properly  to  one  cognizance  and  part  to  another,  the  common 
or  general  law  takes  place  of  the  particular*.     Therefore, 

X07  ]  though  pure  maritime  acquifitions,  which  are  earned  and 
become  due  on  the  high  feas,  as  feamen*s  wages,  are  one 
proper  objeft  of  the  admiralty  jurifdiftioi?,  even  though  the 
contraft  for  them  be  made  upon  land  "  5  yet,  in  general,  if 
there  be  a  contraflt  made  in  England  and  to  be  executed  upon 
the  feas,  as  a  charter  party  or  covenant  that  a  fhip  fhall  fail 
to  Jamaica,  or  ihall  be  in  fuch  a  latitude  by  fuch  a  day ;  or 
a  contraft  made  upon  the  fea  to  be  performed  in  England,  as 
SI  bond  made  on  fliipboard  to  pay  money  in  London  or  the 
like  :  thefe  kinds  of  mixed  conttafts  belong  not  to  the  admi- 
ralty jurifdiftion,  but  to  the  courts  of  common  law ".  And 
indeed  it  hath  been  farther  holden,  that  the  admiralty  court 
cannot  hold  plea  of  any  contraA  under  feai^ 

And  alfo,  as  the  courts  of  common  law  have  obtained  a 
i:oncurrent  jurifdiclion  with  the  court  of  chivalry  with  regard 

i  Co.  Litt.  260.     Hob.  79*  ™  i  Vcntr.  146. 
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to  foreign  C0Btra€lS|  by  fuppofing  them  made  in  England  j 
fo  it  is  no  uncommon  thing  for  a  plaintiff  to  feign  that  a^ 
contrafi:,  really  made  at  fea,  was  made  ktthe  royal  exchange, 
or  other  iuUnd  place,  in  order  to  draw  the  cognizance  of  the 
fuit  from  the  courts  of  admiralty  to  thofe  of  Weftminfter- 
hallP.  This  the  civilians  exclaim  againft  loudly,  as  inequi- 
table and  abfurd  ;  and  fir  Thomas  Ridley *i  hath  very  gravely 
proved  it  to  be  impofTible,  for  the  fliip  in  which  fuch  caufe 
of  a£tion  arifes  to  be  really  at  the  royal  exchange  in  Cornhill. 
But  our  lawyers  juftify  this  fiflion,  by  alleging  (as  before)  ' 
ttiat  the  locality  of  fuch  contrads  is  not  at  all  eifential  to  the 
inerits  of  tbcpi ;  ^md.that  learned  civilian  himfclf  feems  to 
have  forgotten  how  piuch  fuch  fiftions  are  adopted  and  en- 
fouraged  in  the  Roman  law :  that  a  fon  killed  in  battle  is 
fuppofed  to  live  for  ever  for  the  benefit  of  his  parents ';  and 
that,  by  the  fiftion  oi pojiliminium  and  the  lex  Cornelia ^  cap- 
tivcjp,  when  freed  from  bondage,  were  held  tp  have  never 
been  prifoners  %  and  fuch  as  died  in  captivity  wer^  fi^ppofed 
X,o  tave  died  in  their  own  country  ^ 

Where  the  admiral's  court  hath  not  original  jurifdlQlon  [  108  ] 
of  the  caufe,  though  there  (hould'arife  in  it  a  queftion  that 
is  proper  for  the  cognizance  of  that  court,  yet  that  doth  not 
alter  nor  take  away  the  exdufive  jurifdidion  of  the  common 
lawv.  ^d  fo,  vice  v^erfoy  if  it  hath  jurifdi£lion  of,  the  ori- 
ginal, it  hath  alfp  jurifdiftion  of  all  confequential  queftions, 
though  properly  defermipable  at  conimon  law".  Wherefore, 
among  other  reafons,  a  fuit  for  beaconage  of  a  beacon  Hand- 
ing on  a  rocjc  in  the  fea  may  be  brought  in  the  court  of  ad- 
miralty, the  admiral  having  an  original  jurifdi£lion  pver 
beacons  w.  In  cafe  of  prizes  alfo  in  time  of  war,  between 
our  own  nation  atid  another,  or  between  two  other  nations, 
ijfr^hich  are  taken  at  fea,  and  brought  into  our  ports,  the  courts 

•  F4fn^.  134.  ^Ff.  49- 15.  18.. 
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of  admiralty  have  an  undifturbed  and  cxclufivc  jurifdiaron  to 
determine  the  fame  according  to  the  law  of  nations  ». 

The  proceedings  of  the  courts  of  admiralty  bear  mucli  re- 
femblance  to  thofe  of  the  civil  law,  but  are  not  entirely  fbund- 
'  cd  thereon  :  and  they  likewife  adopt  and  make  ufc  of  other 
laws,  as  occafioh  requires ;  fuch  as  the  Rhodian  laws  and 
the  laws  of  Olerony.  For  the  law  of  England,  as  has  fre- 
quently been  obferved,  doth  not  acknowlege  or  pay  any  de- 
ference to  the  civil  law  confidered  ^s  fuch  ;  but  merely  pcrr 
mits  it's  ufe  in  fuch  cafes  where  it  judged  it's  deterrtiinations 
equitable,  and  therefore  blends  it,  in  the  prefent  inftance, 
with  other  marine  laws :  the  whole  being  correfted,  altered, 
and  amended  by  a£ts  of  parliament  and  common  ufage ;  Co 
that  out  of  this  compofition  a  body  of  jurifprudence  is'^ex- 
traded,  which  owes  it's  authority  only  to' it's  reception  here 
by  confent  of  the  crown  and  people.  The  firft  procefs  in 
thefe  courts  is  frequently  by  arreft  of  the  defendant's  pcrfon*; 
and  they  alfo  take  recognizances  or  ftipulation  of  certain 
fidejufTors  in  the  nature  of  bail%  and  in  cafe  of  default  may 
t  '^  J  imprifon  both  them  and  their  principal**.  They  may  alfo 
fine  and  imprifon  for  a  contempt  in  the  face  of  the  courts 
And  all  this  is  fupported  by  immemorial  ufage,  grounded  on 
the  neceffity of  fupporting  a  jurifdidion  fo  extenfive^;  though 
oppoGte  to  the  ufual  doftrines  of  the  common  law :  thefe  be- 
ing no  courts  of  record,  becaufe  in  general  their  procefs  Is 
much  conformed  to  that  of  the  civil  law  *. 

IV.  I  AM  next  to  confider  fuch  injuries  as  arc  cognizable 
by  the  courts  of  the  common  law.  And  herein  1  ftiall  for 
the  prefent  only  remark,  that  all  poffible  injuries  whatfoever, 
that  did  not  fall  within  the  exclufive  cognizance  of  either  the 
ccclefiaftical,  military,  or  maritime  tribunals,  are  for  that  very 

«  2  Show.  232.     Comb.  474.  b  i  Koll.  Abr.  531.  G«db.  J93.  2€o. 
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rcafou  within  the  cognizance  of  the  common  law  courts  of 
juftice.  For  it  is  a  fettled  and  invariable  principle  in  the  lawi 
of  England^  that  every  tight  when  withheld  muft  have  a  re- 
medy, and  every  injury  it's  proper  redrefs.  The  definition 
and  explication  of  thefe  numerous  injuries,  and  their  refpec- 
tive  legal  remedies,  will  employ  our  attention  for  many  fub* 
fequent  chapters.  But,  before  we  conclude  the  prcfent,  I 
fliall  juft  mention  two  fpecies  of  injuries,  which  will  properly 
fall  now  within  our  immediate  confideration :  and  which  are, 
either  when  juftice  is  delayed  by  an  inferior  court  that  hai 
proper* cognizance  of  the  caufe  5  or,  when  fuch  inferior  court 
takes  iipgn  itfelf  to  examine  a  caufe  and  decide  the  meridi 
without  a  legal  authority. 

!•  The  firft  of  thefe  injuries,  refufal  or  negledl  of  juftice, 
is  remedied  either  by  writ  of  procedendo  or  of  mandamus.  A  ^ 
writ  ol  procedendo  ad  judicium,  iflues  out  of  the  court  of  chan- 
cery, where  judges  of  any  fubordinate  court  do  delay  the  par- 
ties ;  for  that  they  will  not  give  judgment,  either  on  the  one 
fide  or  on  the  other,  when  they  ought  fo  to  do.  In  this  cafe 
'  a  writ  o£ procedendo  fliall  be  awarded,  commanding  them  in 
the  king's  name  to  proceed  to  judgment ;  but  without  fpeci- 
fying  any  particular  judgment,  for  that  (if  erroneous)  may 
be  fet  afide  in  the  courfe  of  appeal,  or  by  writ  of  error  or  [  no 
falfe  judgment :  and,  upon  farther  neglecl  or  refufal,  the 
judges  of  the  inferior  court  may  be  puniflied  for  their  con- 
tempt, by  writ  of  attachment  returnable  in  the  king's  bench 
or  common  pleas  ^ 

A  WRIT  of  mandamus  is,  in  general,  a  command  iiTuing 
in  the  king's  name  from  the  court  of  king's  bench,  and  di'^ 
rcSed  to  any  perfon,  corporation,  or  inferior  court  of  judi- 
cature within  the  king's  dominions,  requiring  them  to  do 
fome  particular  thing  therein  fpecified,  which,  appertains  to 
their  office  and  duty,  and  which  the  court  of  king's  bench 
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has  previoufly  determined,  or  at  leaft  fuppofes  to  be  confo- 
.'nant  to  right  and  jiiftice.     It  is  a  high  prerogative  writ,  of  a 
moft  extenfive  remedial  nature  :  and  may  be  iffi^ed  in  fome 
cafes  where  the  injured  party  has  alfo  another  more  tedious 
method  of  redrefs,  as  in  the  cafe  of  admiflion  or  reftitution  to 
an  office :  but  it  iffues  in  all  cafes  where  the  party  hath  a 
nght  to  have  any  thing  done,  and  hath  no  other  fpecific 
means  of  compelling  it's  performance.  A  mandamus  therefore 
lies  to  compel  the  admiflion  or  reftoration  of  the  party  apply- 
ing, to  any  office  or  franchife  of  a  public  nature,  whether  ' 
fpiritual  or  temporal ;  to  academical  degrees ;  to  the  ufe  of  a 
meeting-houfe,  i^c :  it  lies  for  the  produ£lion,  infpeftion, 
or  delivery,  of  public  books  and  papers ;  for  the  furrender  of 
the  regalia  of  a  corporation ;  to  oblige  bodies  corporate  to 
affix  their  common  feal  5  to  compel  the  holding  of  a  court ; 
and  for  an  infinite  number  of  other  purpofes,  which  it  is  im- 
poffible  to  recite  minutely.     But  at  prefent  wC  are  more  par- 
ticularly to  remark,  that  it  iffues  to  the  judges  of  any  inferior 
court,   commanding  them   to  do   juftice  according  to  the 
powers  of  their  office,  "Whenever  the  fame  is  delayed.     For  it 
is  the  peculiar  bufinefs  of   the   court  of  king's  bench  to 
fuperintend  all    inferior  tribunals,    and  therein  to  inforce 
the  due  exercife  of  thofe  judicial  or  minifferial  powers,  with 
which  the  crown  or  legiflature  have  inverted  them :  and  this, 
not  only  by  reftraining  their  ex^effes,  but  alfo  by  quickening 
r  1 1 1    1  *^^^^  negligence,  and'  oljviating  their  denial  of  juftice.     A 
mandamus  may  therefore  be  had  to  the  courts  of  the  city  of 
London,  to  enter  up  judgment*;  to  the  fpiritual  courts  to 
^  grant  an  adminiftration,  to  fwear  a  churchy-warden,  and  the 
like.     This  writ  is  grounded  on  a  fuggeftion,  b^  the  oath  of 
the  party  injured,  of  his  own  right,  and  the  denial  of  juftice 
below :  whereupon,  in  order  more  fully  to  fatisfy  the  court 
that  there  is  a  probable  ground  for  fuch  interpofition,  a  rule 
is  made  (except  in  fome  general  cafes,  where  the  probable 
ground  is  manifeft)  direfting  the  party  complained  of  to  fliew 
Caufe  why  a  writ  of  mandamns  ftiould  not  iffuc  :  and,  if  h« 
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Ihews  no  fufEcient  caufe,  the  writ  itfelf  is  iflucd,  at  firft  in 
'  tht  alternative,  either  to  do  thus,  or  fignify  feme  reafon  to 
the  contrary ;  to  \jrhich  a  return,  or  anfwer,  muft  be  made  at 
^  certain  day.  And,  if  the  inferior  judge,  or  other  perfon  to 
whom  the  writ  is  direfted,  returns  or  fignifie^  an  infufEcient 
reafon,  then  there  iflues  in  the  fecond  place  z  peremptory  man^ 
damns y  to  do  the  thing  abfolutely  j  to  which  no  otter  return 
will  be  admitted,  but  a  certificate  of  perfeft  obedience  and 
due  execution  of  the  writ.     If  the  inferior  judge  or  other  ^ 

perfon  makes^no  return,  or  fails  in  his  refpeft  and  obedience, 
he  is  "punifhable  for  his  contempt  by  attachment*  But,  i^ 
he,  at  the  firft,  returns  a  fufficient  caufc,  although  it  (hould 
be  falfe  in  faft,  the  court  of  king's  bench  will  not  try  the 
truth  of  the  fa£l:  upon  afEdavits ;  biit  will  for  the  prefcnt  be- 
lieve him,  and  proceed  no  farther  on  the  mandamus.  But  then 
the  party  injured  may  have  an  a£iion  againft  him  for  his  falfe 
return,  and  (if  found  to  be  felfe  by  the  jury)  fhall  recover 
dafliages  equivalent  to  the  injury  fuftain^d  j  together  with  a 
peremptory*mandamus  to  the  defendant  to  do  his  duty(5),  Thi*s 
jmuch  for  the  injury  of  negleft  or  refufal  of  juftice, 

2.  Thje  other  injury,  which  is  that  of  encroachment  of 
jurifdiftion,  or  calling  one  coram  nonjudicey  to  anfwer  in  a 
court  that  has  no  legal  cognizance  of  the  caufe,  is  alfo  a 
grievance,  for  which  the  common  law  has  provided  a  remedy 
py  the  writ  oi  prohibition^ 

A  PROHIBITION  is  a  writ  ifluing  properly- only  out  of  f  112  1 
the  court  of  king's  bench,  being  the  king's  prerogative  writ; 
but,  for  the  furtherance  of  juftice,  it  may  now  alfo  be  had 
in  fome  cafes ^ut  of  the  court  of  chancery ''j  common  pleas*, 
or  exchequer  ^  5  direfted  to  the  judge  and  parties,  of  a  fuit  in 

h  I  P.  Wms*  476.  i  Hob.  15.  k  Palmer.  513. 
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any  Inferior  court,  commanding  them  to  ccafc  from  the  pro* 
fecution  thereof,  upon  a  fuggeftion  that  either  the  caufe  ori- 
ginally, or  feme  collateral  matter  arifing  therein,  does  not 
belong  to  that  jtirifdidlion,  but  to  the  cognizance  of  fomfe 
other  court.  This  writ  may  iflue  either  to  inferior  courts  of 
common  law;  as,  to  the  courts  of  the  counties  palatine  or 
principfeility  of  Wales,  if  they  hold  plea  of  land  or  other  mat- 
ters not  lying  within  their  refpedlivc  franchifea*;  to  the 
county-courts  or  courts-baron,  where  they  attempt  to  hold 
'  plea  of  any  matter  of  the  value  of  forty  (hillings'" :  or  it  may 
be  direfted  to  the  courts  chriftian,  the  univerlity  courts,  the 
court  of  chivalry,  or  the  court  of  admiralty,  where  they  con- 
cern themfelves  with  any  matter  not  witliin  their  jurifdi£lion ; 
as  if  the  firft  fliould  attempt  to  try  the  validity  of  a  cuftom 
pleaded,  or  the  latter  a  contradi  made  or  to  be  executed  within 
this  kingdom.  Or,  if,  in  handling  of  matters  clearly  within 
their  cognizance,  they  ttanfgrefs  the  bounds  prefcribcd  to 
them  by  the  laws  of  England ;  as  where  they  rec^uire  two 
witneiTes  to  prove  the  payment  of  a  legacy,  a  reieafe  of 
tithes  ",  or  the  like ;  in  fuch  cafes  alfo  a  prohibition  will  be 
awarded.  For,  as  the  faft  of  figning  a  reieafe,  or  of  a£):ual 
payment,  is  not  properly  a  fpiritual  queftion,  but  only  al* 
lowed  to  be  decided  in  thofe  courts,  becaufe  incident  or  ac* 
ceflbry  to  fome  original  queftion  clearly  within  their  jurif* 
diftion;  it  ought,  therefore,  where  the  two  laws  differ,  to  be 
decided  not  according  to  the  fpiritual,  but  the  temporal  law  j 
clfe  the  fame  queftion  might  be  determined  different  ways, 
according  to  the  court  in  which  the  fuit  is  depending ;  an  im* 
propriety,  which  no  wife  government  can  or  ought  to  endure, 
1 1^  1  a.nd  which  is  therefore  a  ground  of  prohibition.  An4  if  ei-^ 
tTier  the  judge  or  the  party  (hall  proceed  after  fuch  prohibition, 
an  attachment,  may  be  had  againft  them,  to  puni(h  them  for 
the  contempt,  at  the  difcretion  of, the  court  that  awarded  it^ ; 
and  an  adion  will  lie  againft  them,  to  repair  the  party  in- 
jured in  damages. 


1  Lord  R^yxn.  140S.  «  Cro.  Eifs.  666.    Hob*  iS8* 
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So  long  as  the  Idea  continued  among  the  clergy,  that  the 
ccclefiaftical  ftate  was  wholly  indepetident  of  the  civil,  great 
ftrugglcs  were  conftantly  maintained  between  the  temporal 
Courts  and  the  fpititual,  concerning  the  writ  of  prohibition 
and  the  proper  objefts  of  it ;  even  from  the  time  of  the  con- 
*  ftitutions  of  Clarendon,  made  in  oppofition  to  the  claims  o£ 
archbifliop  Becket  m  io  Hen.  II,  to  the  exhibition  of  cer- 
tain articles  of  complaint  to  the  king  by  archbifliop  Bancroft 
in  3  Jac.  I.  on  behalf  ©f  the  ecclefiaftical  courts :  from 
which,  and  from  the  anfwers  to  them  figned  by  all  the  judge« 
of  Weftminfter-hall  p,  much  may  be  collefted  concerning  the 
reafons  of  granting  and  methods  of  proceeding  upon  prohibi- 
tions. A  fliort  fummary  of  the  latter  is  as  follows.  The 
party  aggrieved  in  the  court  below  applies  to  the  fuperior 
court,  fetting  forth  in  a  fuggeftion  upon  record  the  nature 
and  caufe  of  his  complaint,  in  being  drawn  tid  aliud  examen^ 
by  a  jurifdi£lion  or  manner  of  procefs  difallowed  by  the  laws 
of  the  kingdom  :  upon  which,  if  the  matter  alleged  appears 
to  the  court  to  be  fufficient,  the  writ  of  prohibition  immedi- 
ately iffues;  commanding  thejudge  not  to  hold,  and  the  party 
tiot  to  profecute,  the  plea (6).  But  fometimes  the  point  maybe 
too  nice  and  doubtful  to  be  decided  merely  upon  a  motion:  and 

P  xinft.  601—618. 


I  (6)  The  general  grounds  for  a  prohibition  to  the  ecclefiaftical 

\  courts  are,  either  a  defeft  of  jurifdidtiont)r  a  defeft  in  the  mode 

I  of  trial.     If  any  fa£fc  be  pleaded  in  the  court  below,  and  the  par- 

ties are  at  iffue,  that  court  has  no  jurifdiftion  to  try  it,  becaufe  it 
cannot  proceed  according  to  the  rules  of  the  common  law ;  and  in 
fach  ca^  a  prohibition  lies.  Or  where  the  fpiritual  court  has  no 
original  jurifdiftion,  a  prohibition  may  be  granted  even  after  fen- 
tence.  But  where  it  has  jorifdidlion,  and  gives  a  wrong  judg* 
ment,  it  is  the  fubjedl  matter  of  appeal  and  not  of  prohibition^ 
Lord  Kenyon,  ^T,  R.  4. 

But  when  a  prohibition  is  granted  after  fentence,  the  want  of 
jurifdi^ion  muft  appear  upon  the  face  of  the  proceedings  of  the 
fpiritual  court.     Uid,  Convp,  422.     See  alfo  4  T.  R,  382^ 

then. 
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then,  for  the  njore  folemn  determination  of  the  qucftion,  the 
party  applying  for  the  prohibition  is  direfted  by  the  court  tq 
declare  in  prohibition ;  that  is,  to  profecute  an  aftion,  by  filing 
a  declaration,  againft  the  other,  upon  a  fuppofition  or  fiftion 
(which  is  not  traverfable  *i)  that  he  has  proceeded  in  the  fuit 
below,  ixotwith (landing  the  writ  of  prohibition.  And  if,  upoi; 
demurrer  and  argument,  the  court  fhall  finally  be  of  opinion^ 
that  the  matter  fugg'efted  is  a  good  and  fuflacient  ground  of 
[  I  lA  ]  prohibition  in  point  of  law,  then  judgment  with  nominal  da- 
mages fhall  be  given  for  the  party  conjplaining,  and  the  de- 
fendant, and  alfo  the  inferior  court,  fhall  be  prohibited  from 
proceeding  any  farther.  On  tlie  other  hand,  if  the  fuperior 
court  fhall  think  it  no  cpmpetent  ground  for  rcflraining  thq 
inferior  jurifdiftion,  then  judgment  fhall  be  given  againft 
him  who  applied  for  the  prohibition  in  the  court  above,  and  a 
writ  of  confultation  fhall  be  awarded ;  fo  called,  becaufe,  upon 
deliberation  and  confultation  had,  the  judges  find  the  prohi-j 
j)ition  to  be  ill  founded,  and  therefo;:e  by  this  writ  they  return 
the  caufe  to  it's  original  jupfdi^ion,  to  be  there  determined,^ 
\vi  the  inferior  court.  And,  even  in  ordinary  cafes,  the  writ 
of  prohibition  is  not  abfolutely  final  and  conclufive.  Forj^ 
though  the  ground  be  a  proper  one  in  point  of  lawy  for 
granting  the  prohibition,  yet,  if  xhtfadi  that  gave  rife  to  it 
be  afterwards  falfified,  the  caufe  fhall  be  remanded  to  the 
prior  jurifdiftion.  If,  for  inflance,  2^  cuftom  he  pleadr 
^d  in  the  fpiritual  court  j  a  prohibition  ought  to  go,  be- 
caufe that  court  has  no  authority  to  try  it :  but,  if  thc^ 
faft  of  fuch  a  cuftpm  be  brought  to  a  competent  trial,  and. 
be  there  found  falfe,  a  w^rit  of  confultation  will  be  granted • 
For  this  pi^rpofe  the  party  prohibited  may  appear  to  the  pro- 
hibition, and  take  a  declaration,  (which  muft  always  purfue 
the  fuggeftion)  and  fo  plead  to  iflue  upon  it ;  denying  the 
c6ntempt,  and  traverfing  the  cuftom  upon  which  the  prohi- 
bition was  grounded :  and,  if  that  iiTue  te  found  for  the  de- 
fendant, he  fh^U  then  have  ^  writ  of  confultatmu  The  writ 
of  confultation  may  alfo  be,  and  is  frequently,  granted  by  the 

9  Barn;  Not,  4to.  i^S*. 
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court  without  any  a£lion  brought ;  when,  after  a  prohibition 
iflued,  upon  more  mature  confideration  the  court  are  of  opi- 
nion that  the  matter  fuggefted  is  not  a  good  and  fufEcicnt 
ground  to  ftop  the  proceedings  below.  Thus  careful  has  the 
law  been,  in  compelling  the  inferior  courts  to  do  ample  and 
fpeedyjuftice;  in  preventing  them  from  tranfgrcfling  their  due 
bounds  *,  and  in  allowing  them  the  undifturbed  cognizance 
of  fuch  caufes  as  by  right,  founded  on  the  ufege  of  the  kbg- 
dom  or  aft  of  parliament,  do  properly  belong  to  their  jurifl- 
diftion. 
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'  CHAPTER     THE    S.I  O  «  T  H.        / 

OF  WRQNGS,  AND  THEIR  REMEDIES, 

RESPECTING  THE  RIGHTS   OF  PERSONS. 


THE  former  chapters  of  tills  part  of  our  commentaries 
having  been  employed  in  defcribing  the  feveral  methods 
of  redreffing  private  wrongs,  either  by  the  mere  aft  of  the 
parties,  or  the  mere  operation  of  law ;  and  in  treating  of  the 
nature  and  feveral  fpecies  of  courts ;  together  with  the  cog- 
nizance of  wrongs  or  injuries  by  private  or  fpecial  tribunals, 
and  the  public  ecclefiaftical,  military,  and  maritime  jurifdic- 
tions  of  this  kingdom ;  I  come  now  to  confider  at  large,  and 
in  a  more  particular  manner,  the  refpeftive  remedies  in  the 
public  and  general  courts  of  common  law,  for  injurits  or  pri- 
vate wrongs  of  any  denomination  whatfoever,  not  exclufively 
appropriated  to  any  of  the  former  tribunals.  And  herein  I 
fhall,  firft,  define  the  feveral  injuries  cognizable  by  the  courts 
of  common  law,  with  the  refpedive  remedies  applicable  to 
each  particular  injury  :  and  (hall,  fecondly,  defcribe  the  me- 
thod of  purfuing  and  obtaining  thefe  remedies  in  the  feveral 
courts. 

First  then,  as  to  the  feveral  injuries  cognizable  by  the 
courts  of  common  law,  with  the  refpedlive  remedies  applica- 
ble to  each  particular  injury..  And,  in  treating  of  thefe,  I 
fliall  at  prefent  confine  myfelf  to  fuch  wrongs  as  may  be  com- 
mitted in  the  mutual  intercourfe  between  fubjeft  and  fub- 
jeft ;  which  the  king  as  the  fountain  of  jufticc  is  officially 
bound  to  redrefs  in  the  ordinary  forms  of  law:  referving  fuch 
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injuries  or  encroachments  as  may  occur  between  the  crown 
and  the  fubjefb,  to  be  diftinftly  confidered  hereafter,  as  the 
remedy  in  fuch  cafes  is  generally  of  a  peculiar  and  eccentri-* 
car  nature. 

Now,  Cnce  all  wrong  may  be  confidered  as  merely  a  priva- 
tion of  right,  the  plain  natural  remedy  for  every  fpecies  of 
wrong  is  the  being  put  in  pofTeffion  of  that  right,  whereof 
the  party  injured  is  deprived.  This  may  either  be  efFe£led  by 
a  fpecific  delivery  or  reftoration  of  the  fubjedl-matter  in  dif- 
pute  to  the  legal  owner ;  as  wheii  lands  or  perfonal  chattels 
are  unjuftly  withheld  or  invaded :  or,  where  that  is  riot  a 
poflible,  or  at  kail  not  an  adequate  remedy,  by  making  the 
fufFerer  a  pecuniary  fatisfaflion  in  damages ;  as  in  cafe  of  af- 
fault,  breach  of  contrail,  isfc :  to  which  damages  the  party 
injured  has  acquired  an  incomplete  or  inchoate  right,  the  in- 
ftant  he  receives  the  injury  * ;  though  fuch  right  be  not  fully 
afcertained  till  they  are  affefled  by  the  intervention  of  the  law. 
The  inftrumcnts  whereby  this  remedy  is  obtained  (which  arc 
fometimes  confidered  in  the  light  of  the  remedy  itfclf )  arc  a 
divcrfity  of  fuits  and  adions,  which  are  defined  by  the  mir« 
ror^  to  be  **  the  lawful  demand  of  one's  right :"  or  as  Brac- 
ton  and  Flcta  exprefs  it,  in  the  words  of  Juftinian%y«i'/rp- 
fequendi  injudido  quod  alicui  debet ur. 

The  Romans  introduced,  pretty  early,  fet  forms  for  a£lions 
and  fuits  in  their  law,  after  the  example  of  the  Greeks  \  and 
made  it  a  rule,  that  each  injury  {hould  be  redrefled  by  it's  pro- 
per remedy  only.  •*  ABtonesy  fay  the  pandedts,  compofitae 
••  funt^  quibus  inter  fe  homines  difceptarent ;  quas  a^iones^  nepo^ 
**  pulusprout  vellet  injiituerety  certas folennefque  ejfe  voluerunt^^ 
The  forms  of  thefe  a£lions  were  originally  prcferved  in  the 
books  of  the  pontifical  college,  as  choice  and  ineftimable  fe« 
crets ;  till  one  Cneius  Flavins,  the  fecretaVy  of  Appius  Clau-* 
dius,  ftole  a  copy  and  publiihed  them  to  the  people  *•     The 

a  See  book  II.  ch.  s^.  <  Ff,  1. 1.  2.  §  6. 

^  €.  ft.  §  r.  *  Cic  pro  Muraena.  ^  XX.  di  •rat. 

c  Infi*  4.  6.  fr.     '  t,  t,c.  ^t. 
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concealment  was  ridiculous :  but  the  eftablifliment  of  fome 
ftandard  was  undoubtedly  neceffary,  to  fix  the  true  ftate  of  a 
queflion  of  right;  left  in  a  long  and  arbitrary  procefs  it 
might  be  ftiifted  continually,  and  be  at  length  no  longer  dif- 
cernible.  Or,  as  Cicero  exprefles  it  ^,  **  funtjuroy  funtfor^ 
**  mulaey  de  omnibus  rebus  conjlitutaey  ne  quts  aut  in  genere  in^ 
^^  juriae^  aut  in  ratione  aBionis,  errare  pojjit.  Exprejfae  enini 
•*  funt  ex  uniufcujufque  damno,  dolore^  incommodo^  calamitate^ 
^^  injuria y  publicae  a  praetore  formulae y  ad  quas  privata  lis  ac" 
**  commodaturr  And  in  the  fame  manner  our  Bradlon, 
fpeaking  of  the  original  writs  upon  which  all  our  actions  arc 
founded,  declares  them  to  be  fixed  and  immutable,  unlefsby 
authority  of  parliament  &.  And  all  the  modern  legiflators  of 
Europe  have  found  it  expedient,  from  the  fame  reafons,  to  fall 
into  the  fame  or  a  fimilar  method.  With  us  in  England  the 
jfeveral  fuits,  or  remedial  inftruments  of  juftice,  are  from  the 
fubjeft  of  them  diftinguiflied  into  three  kinds*,  aftions^^r- 
fonaly  realy  and  mixed. 

Personal  aftions  are  fuch  whereby  a  man  claims  a  debt,- 
or  perfonal  duty,  or  damages  in  lieu  thereof :  and,  likewife,- 
M'hereby  a  man  claims  a  fatisfaftion  in  damages  for  fome  injury 
done  to.  his  perfon  or  property.  The  former  are  faid  to  be' 
founded  on  contrails,  the  latter  upon  torU  or  wrongs  :  "and 
they  are  the  fame  which  the  civil  law  calls  ^^  aBiones  in  per^ 
.  **  fonaniy  quae  adverfus  eum  intenduntury  qui  ex  contraBu  vel 
*'  deliBo  obligatus  efl  aliquid  dare  vel  concedere  •*."  Of  the  for- 
mer nature  arc  all  aftions  upon  debt  or  promifes  %  of  the  lat- 
ter all  aftions  for  trefpafies,  maifances,  affault^,  defamatory 
words,  and  the  like. 

Real  aclions,  (or,  as  they  are  called  in  the  vcCvnox^^feodal 
aftions)  which  concern  real  property  only,  are  fuch  whereby 
the  plaintifi^,  here  called  the  demandant,  claims  title;  to  have 
any  lands  or  tenements,  rents, ,  commons,  .or  other  hcredita-* 

f'Pro,  ^.  Rofcio,  §.8. cmjehfu  ct  vsluntate  eorum,  fL  ^.deeX'-^ 

%•  Sunt  qucedam  brevia  formata  fuper  ce^tlomhui.  c  17.  §.2. 

€ertls  cajibus  de  cvrfu,  et  decommuri  con/i"  h  Xnfi.  4.  6.  15, 

ho  totius  regni  approbata  et  concejj/i,  quae  i  Cj  ».   §.  6. 

fuidcm  naltdtenus  mutari  poteriu  abjque 

mcnts. 
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xncnts,  in  fec-fimple,  fcc-tail,  or  for  term  of  life.  By  thcfe 
anions  formerly  all^  difputes  concerning  ireal  eftates  were 
decided  5  but  they  arc  now  pretty  generally  laid  aCde  in 
pra£lice,  upon  account  of  the  great  nicety  required  in  their 
management,  and  the  inconvenient  length  of  their  procefs : 
a  4nuch  more  expeditious  method  of  trying  titles  being  fince 
introduced^  by  other  a£lions  perfonal  and  mixed. 

Mixed  afkions  are  fuits  partaking  of  the  nature  of  the 
other  two,  wherein  fomc  real  property  is  demanded,  and 
alfo  perfonal  damages  for  a  wrong  fuftained.  As  for  in- 
ftance,  an  a£tion  of  wafte :  which  is  brought  by  him  who 
hath  the  inheritance,  in  remainder  or  reverfion,  againft  the 
tenant  for  life,  who  hath  committed  wafte  therein,  to  re- 
cover not  only  the  land  wafted,  which  would  make  it 
merely  a  real  adlion ;  but  alfo  treble  damages,  in  purfuance 
of  the  ftatute  of  Gloucefter"^,  which  is  a/^/w/recompencc; 
and  fo  both,  being  joined  together,  denominate  it  a  mixed 
aflion. 

Under  thefe  three  heads  may  every  fpecics  of  remedy  by 
fuit  or  aftion  in  the  courts  of  common  law  be  comprized. 
But  in  order  cffeflually  to  apply  the  remedy,  it  is  firft  nccef- 
fary  to  afcertain  the  complaint.     I  proceed  therefore  now.  to 
enumerate  the  feveral  kinds,  and  to  inquire  into  the  refpec- 
tlvc  natures,  of  all  private  wrongs,  or  civil  injuries,  which 
may  be  offered  to  the  rights  of  either  a  man's  perfon  or  hi$ 
property ;  recounting  at  the  fame  time  the  refpe&ive  reme- 
dies, which  arc  furniflied  by  the  law  for  every  infraftion  of 
right.     But  I  muft  firft  beg  leave  to  premife,  that  all  civit\ 
-  injuries  arc  of  two  kinds,  the  one  vjithmt  force  or  violence,  a$s 
flander  or  breach  of  contradl ;  the  other  coupled  nvitbforci^^ 
and  violence,  as  batteries,  or  fsdfe  imprifonment  ^    Which 
latter  fyecics  favour  fomething  of  the  criminal  kind,  being 
«]ways  attended  with  fomc  violation  of  the  peace ;  for  which 
ii^  ftri&nefs  of  law  a  fine  ought  to  be  paid  to  the  king,  as 

^  6r  £d.  I.  c  5«  1  F!ixGh.  L.  zS4. 
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well  as  a  private  fatisfaaion  to  the  party  injured  ".  And^^this 
diftinaion  of  private  wrongs,  into  injuries  with  and  wf/A- 
9ut  force,  we  fhall  find  to  run  through  all  the  variety  of 
which  we  are  now  to  treat.  In  confidering  of  which,  I  (hall 
follow  the  fame  method  that  was  purfued  with  regard  te^ 
the  diftribution  of  rights :  for  as  thefe  are  nothing  elfe  but 
an  infringement  or  breach  of  thofe  rights,  which  we  have 
before  hid  dctwn  and  explained,  it  will  follow  that  this  nega- 
tive fyftem  of  wrongsj  muft  correfpond  and  tally  with  the 
former  pofitive  fyftem,  of  rights.  As  therefore  we  divided  " 
all  rights  into  thofe  of  per/ons,  and  thofe  of  tbiUfgs,  fo  we 
muff  make  the  fame  general  •diftribution  of  injuries  into 
fuch  as  afFeft  the  rights  of  per/ens,  and  fuch  as  affect  the 
rights  of  property* 

The  rights  of  pcrfons,  we  may  remember,  were  diftrlbut- 
cd  into  abfolute  and  relative  i  ahfoluie^  wWch  were  fuch  as 
appertained  and  belonged  to  private  men,  cpnfidered  merely 
as  individuals,  or  (ingle  perfonsj  zni,  felative,  which  were 
incident  to  them  as  members  of  fociety,  and  conneded  to 
each  other  by  various  ties  and  relations.  And  the  abfolute 
rights  of  each  individual  were  defined  to  be  the  right  of  per- 
fonal  fecurity,  ihe  right  of  perfonal  liberty,  and  the  right  of 
private  -property,  fo  that  the  wrongs  or  injuries  affefting 
them  muft  confcqtiently  be  of  a  correfpondent  nature. 

I.  As  to  injuries  which  affcdb  the  perfonal  fecurity  of  in- 
dividuals,- they  are  either  injuries  againft  theif  lives,  their 
limbs,  their  bodies,  their  heidth,  or  their  reputarions. 

i,  "Vv^iTH  Tegard  to  the  firft  fubdiviGoit,  of  injttrics  affeQ- 
ing  the  life  of  man,  they  do  not  fall  under  our  prefer)  t  con- 
templation ;  being  one  ofthe  mofl  atrocious  fpecies  of  crimes^ 
the  fubjeft  of  the  next  book  of  our  commentaries. 

r  X  20  ]  2»  3.  The  two  nextfpGcies  of  injuries,  affefting  the  limbs 
or  bodies  of  individuals,  I  fhall  conlider  in  one  and  the  fam(l 
vicv/.     And  thcfc  may  be  committed,  i :  By  threats  and-ate- 

'  n  f  iiich.  L.  19S.     jenk.  Ccl;£.  i85,         r.  Sex:  book  I.  ch,  i.  . 
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naces  of  bodily  hurt,  through  fear  of  which,  a  man's  bufincft  ^ 
is  interrupted.  A  menace  alone,  without  a  confequent  iiv* 
convenience,  makes  not  the  injury;  but^  to  complete  the 
Wi-ong,  there  muft  be  both  of  thcni  togfether  •.  The  remedy 
for  this  is  in  pecuniary  ^lamages^  to  be  recovered  by  a£kionof 
iri^Jpafs  vi  et  armis^;  this  being  an  inchoate,  though  hot  an 
abfolute  violenc^,  2.  Hy  ajfault  s  which  is  an  atteinpt  at 
offer  to  beat  another^  without  touching  him :  as  if  one  lifts 
up  his  c^ne,  or  his  Aft,  in  a  threatening  mahner  at  another  i 
or  ftrikes  at  him,  but  miiTes  him  \  this  is  an  aflault^  infultus^ 
which  Finch  %  defcribes  to  be  **  an  unlawful  fettirig  \x^tk 
**  one's  pcrfon,^'  This  alfo  is  an  inchoate  violence,  amounting 
confidei^ably  higher  than  bare  threats  \  and  therefore,  thotigh 
no  aftual  fufFering  is  proved,  yet  the  party  irijuted  maly  have 
redrefs  by  aftion  of  irefpafs  vt  et  armis ;  wheteih  he  (hall  tft* 
covef  damages  as  a  compenfation  for  the  injui^y.  3.  Bjr  ji0/« 
iery :  which  is  the  unlawful  beating  of  another>  The  leaft 
touching  of  anolher^s  perfon  wilfully,  or  in  ahgeti  is  ja  bat- 
tery i  for  the  law  cannot  draw  the  line  between  different  dc- 
grees  of  violence,  and  therefore  totally  prohibits  the  firftand 
lowed  llage  of  it :  every  n1an*s  perfon  being  facred,  and  nQ 
other  having  a  right  to  meddle  with  it,  in  any  the  flighteil 
manner.  And  therefore  upon  a  fimilar  principle  the  Corne- 
lian law  d^  ifjjuriis  prohibited  pulfattQft  as  Well  as  verbtratkn  g 
diftinguifliing  vcrberation,  which  was  accompanied  with  paiti, 
frofri  pulfation,  which  was  attended  with  none  ^  Biit  battery 
is,  in  fome  cafes,  juflifiable  or  lawful ;  as  where  oiie  who^  hath 
Authority,  a  parent  or  matter,  gives  moderate  corre&ion  tQ 
his  child,  his  fcholar,  or  his  apprentice.  So  alfo  ott  the  prin* 
^ple  of  felf-defence :  for  if  one  ftrikes  me  firft,  or  even  only 
afiaults  me,  I  may  ftrike  in  my  own  defence ;  and,  if  fued  for 
it,  may  plcad/>«  ajfault  demefncy  or  that  it  was  t^e  plaintiff's 
iown  original  affault  that  occafioned  it  (i).  So  likewife  in  de<*  f  i^^i  > 
•  '     fence 

•^  Finch.  L.  soft.  9  Finoh.  L«  %ou 

**  V  Regift.  104.  a;  Jjf,  n.    7  Edv)»  *  Ff.  47«  id.  5. 

ir.*4-  ■  ■         ' 

(i)  But  in  any  criminal  profecution  by  indi£iment«  or  infonna-^ 
^on  for  an  alTauU  or  battery*  the  defendant  may  plead  the  general 
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fence  of  my  good*  or  poflelBon)  if  a  man  endeavours  to  de- 
prive me  of  diem,  I  may  jtiftify  laying  hands  upon  him  to 
prevent  him ;  and  in  cafe  he  perfifts  with  violence,  I  may 
proceed  to  beat  him  away  C     Thus  too  in  the  exercife  of  an 
office,  as  that  of  church- warden  or  beadle,  a  mah  may  lay 
hands  upon  another  to  turn  him  out  of  church,  and  prevent 
his  difturbing  the  congregation'.     And,  if  fued  for  this  or 
the  like  battery,  he  may  fet  forth  the  whole  cafe,  and  plead 
that  he  laid  hands  upon  him  gently,  tnolliter  tnanus  impofuit, 
for  this  purpofer    On  account  of  thefe  caufes  of  juftification, 
battery  is  defined  to  be  the  unlatrftit  beating  of  another  ;  for 
which  the  remedy  is,  as  for  affault,  by  adlion  of  trefpafs  vi  et 
armis :  wherdn  the  jury  wiB  give  adequate  damages.  ^4.  By 
mminding}  which  confifts  in  giving,  another  fonre  dangerous- 
hurt,  and  is  only  an  aggravated  fpecies  of  battery*    5.  By 
ntajhem  i  which  is  an  injury  ftill  more  atrocious,  and  confifts 
in  violently  depriving  another  of  the  ufc  of  a  member  proper 
for  his  defence  in  %ht.    This  i^  a  battery  attended  with 
this  aggravating  circunUlance,  that  thereby  the  party  injured 
is  for  ever  difabled  ixova.  making  £3  good  a  defeirce  againft 
future  external  injuries,  as  he  otherwife  might  have  done. 
Among  thefe  defenfive  members  are  reckoned  notr  only  arms 
and  lega,  but  a  finger,  ^au  eye,  and  a  foretooth  *,  and  alfo 
fome  others  \     But  the  lofs  of  one  of  the  jaw-teerh,  the  ear,,^ 
or  the  nofe,  is  no  mayhem  at  common  law ;  as  they  <:an  be 
of  no  ufe  in  fighting.    The  fame  remedial  a£tion  of  irefpqfr 
vi  et  armis  lies  alfo  to  recover  damages  for  this  injury,  an  in- 
jury which  (when  wilful}  no  motive  can  juftify,  but  nece£» 

£  I  Finch,  h.  aoj,  t  Fi*ch.  L.  204^ 

•  I  Sidi  301.  o  I  Hawk.  P.  G.  zFt. 


iduer  and'  give  hi  evidence  that  tbe  perfon  aJTaolted  or  beat  1^ 
the  firfl  id&ilant,  or  that  he  firfl:-  made  an  attack  upon  the  Ar« 
lendant  himfdf;  his  wife>  his  father,,  fon,  malle)^,  or  perhaps^ 
fcrvantr  (fee  p.  3.  n.  i.  aniej;  and,  upon  producing  fatisfac- 
lory  proof  of  this  juilificatioa,^  the  defendant  ought  Co  be  ac;- 
fuutcdby  thcjucy^.. 
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fary  felf-pwfervation (a).  If  the  car  be  cut  off,  tecble  damages 
are  given  by  ftatute  37  Hen.  VIII.  c,  6.  though  this  is  not 
mayhem  at  cctoimon  law.  And  here  I  muft  obfervc  that  for 
thefe  four  laft  injuries,  aflault,  battery,  wounding,  and  may- 
hem, an  indi£lment  may  be  brought  as  well  as  an  a£lion ; 
and  frequently  both  are  accordingly  profecuted ;  the  one  at 
the  fuit  of  the  crown  for  the  crime  againft  the  public ;  the 
other  at  the  fuit  of  the  party  injured,  to  make  him  a  repara^  £  i«2  I 
tion  in  daiHages. 

4.  iNjuitiES,  affefting  a  man's  healthy  are  where  by  any 
unwholefome  praflices  of  another  9  man  fuftains  any  ap« 
parent  damage  in  his,  vigour  or  conllttution.  As  by  felling 
)iim  bad  provifions  or  wine  ^^ ;  by  the  etercife  of  a  noifome 
trade,  which  infe£ts  the  air  iq  his  neighbourhood ' ;  or  by 
^e  negkfb  or  nnfkSlSul  management  of  his  phyfician,  ftirx 
geon,  or  apothecary.  For  it  hath  been  folemnly  refolved  ^^ 
that  mala  praxis  is  a  great  mifdemefnor  and  oflfence  at  com^* 
mon  law,  whether  it  be  for  curiofity  and  experiment,  or  by 
ne^lefk;  becaufe  it  breaks  the  truft  which  the  party  had 
placed  in  his  phyficiany  and  tends  to  the  patient^s  deftruc- 
%\OTu  Thus  alfo,  in  the  ciril  law  «,  negle^  or  want  of  fkiU 
h\  phyiicians  or  furgeons  ^^  cidpae  adnumerantur  i  veluti  Jt 
**  medicm  curationtm  dere/ifueri^,  male  quempiam  fecuerity  aut 
#'  perperam  ei  medicamentym  diderit!^  Theie  are  wrongs  or 
injuries  unaccompanie4  by  forice,  for  which  there  is  a  re«* 
medy  in  damages  by  a  fpecial  a£tion  of  irefpafs^  upon  tb§ 
fofe.    This  afkioOj  of  trefpafi^  or  tranfgreffion,  pn  th$  cafe^ 

w  I  Roll.  Abr.  90.  7  Lord  Raym.  214. 

X  9  Rep.  52.    Hi^tt.  135*  *//!/?.  4*  3.  6.  ^  7* 


.  ( z)  Qrnt  remarkable  property  is  peculiar  to  the  a6^ion  for  a 
mayhem^  ^//s.  that  the  court  in  which  the  a£iion  is  brought  havt 
a  diieretionary  power  to  increaie  the  damages,  if  they  think  the 
jjLiry  at  the  trial.have  not  been  fufficiendy  liberal  to  die  plaintiff; 
but  this  mud  be  done  fuptr  w/un^  'vtdneris,  and  upon  proof  that  it 
is  the  fame  woupd^  concerning  which  evi4ence  W|i8  given  to  thf 
jory.     1  Wilf.  5.     I  Parms.  io6. 

*:  3  i» 
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is  an  univcrfal  remedy,  given  for  all  perfonal  wrongs  and 
injuries  without  force ;    fo   called   becaufe    the   plaintifF*8. 
whole  cafe  ©r  caufc  of  complaint  is  fet  forth  at  length  in 
the  original  writ  *•    .  For  though  in  general  there  are  me- 
thods prefcribcd  and  forms  of  adioris  previoufly  fettled,  for 
rcdrefiiug  thofe  wrongs  which  nioft  ufually  occur,  and  iit 
,whicb  the  very  aft  itfelf  is  immediately  prejudicial  or  injuri- 
ous to  the  plaintiff's  pcrfon  or  property,  as  battery^  non-pay- 
meotcf  debts,  detaining  one's  goods,  or.  the  like ;  yet  where 
C't23  ]  any  fpecial  confequ^ntial  damage  arifes .which  could  not  be 
forefeen  apd  proyid^4  for  in  the  ordinary  pourfe  of  juftice,  the 
^  party  injured  is  allowed,  both  by  cc^pmon  hyv  and  the  (latute 
of  Weftin^  tw  c«  34.  to  bring  a  fpecial  afkion  on  his  own  cafe, 
by  a  writ  formed  according  to  the  peculiar  .circum(la^ice>  of 
his  own  particular  grievance**.     For  wherever  the  common 
law  gives  a  right  6r  prohibits  an  injury,  it  alfo  gives  a  remedy^ 
by  aftion^ ;  and  therefore,  wherever  a  new  injury  is  done,  ^ 
new  iiietbod  of  remedy  muft  be  purfucd**.  And  it  is  a  fettled 
diftlnftion",  that  tvherc  an  aft  is  done  which.  i«i  in  itfelf  an 
immtdiati  injury  tp  another's  perfon  or  property,  there  the  rct 
niedy  is  ufually  by  an  aft  ion  of  trefpafs  vi  et  armis}  but  where 
'there  is  no  aft  done,  but  only  a  culpable  omiifion;  or  where 
the  aft  Is  not.  immediately  injurious,  but  only  by  (t^nfequenct 
and  collaterally  iv  tlicre  no  aft  ion  of,  trefpafs  vt  et  armis  will 
lie^butan  aftionon  the  fpecial  cafe,  fpr  the  damages  confe* 
queirt  on  fuch  omiiTiQn  or  aft, 

5;  Lastly  ;  injuries  affefting  a  man's  reputation  or  good 
name  are^  firil,  by  malicious,  fcandalous^i  and  ilanderous 

»  For  example  :**  IJ<jfKrV<rflwiViy5i-  *^  ^wuIeappofuh,qyoiHdfm  A4'fi^u 

*»  Itttem.  Si  AftciTXt  te  fiiurum  de  cla-  *<  ipjiits  B  "jijum  ocuH  pracd't&h  tot^/'rter 

^<  tncrefuopreJe^ufind^^funcpQntptr  va^  ^'  ami/it^  ad  damnum  ipfius  A  wginii  li- 

«  dmm  etjalvoiplegios  B,  fuodjit  coram  *.*■  hraruMf  ut didt,    Et  habeas  ib'i  vomina 

*'  jufi'ittarih  ncfirix  apud  ff^efimonajienvm  <*  phgUrur^  et  hoc  brtve,     ^efie  meipfr 

**  in  oBabis  Janfii  ^xbaclit,  ojienfurus  ^*  apudW^mfinoftriim.j^c.'*''  ^Ke^fit:^, 

*'  ^uare  cum  idem  B  ad  de:etrum  daUum  Brfv*  '^5*) 

**  ipJSusAcafitattfcrUufumbttiettcftii^e-'  '  •>  Sep  pag.  5»# 

«  timttr  curandum  afff^  $■  prp  fuadam  ^  l  SaUc.  20.     6|  Mod.  54* 

•<  pcctittiaefumma  prac  matiibusfi/uta  af'  ^  Cro.  Jac.  478, 

«  Jumpjljptf  idem B curamfuam  ch-caocu*  «  1 1  Mod.  1 80.  Lord  Raym.  4404* 

«•  lum  praedlfium  tarn  mgitgentcr  €t  ini'  Stra*  (J3  5. 

•  *u*ordxtf 
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nvordsy  tending  to  his  damage  and  derogation.  *  As  if  a  man, 
malicioufly  and  falfely  utter  any  ilander  or  falfe  tale  of  ano- 
ther} which  may  either  endanger  him  in  law,  by  impeach- 
ing him  of  fome  heinous  crime,  as  to  fay  that  a  man  hath 
poifoned  another,  or  re  perjured  *^;  or  which  may  ei^clude  him 
from  fociety,  as  to  charge  him  with  havitig  an  infeftioui  dif- 
eafe ;  or  wUch  may  impair  or  hurt  his  trade  or  livelyhood,  as  to 
call  a  tradefman  a  bankrupt,  a  phyfician  a  quack,  or  a  lawyer 
a  knave^(3).  Words  fpoken  in  derogation  of  a  peer,  a  judge, 
or  other  great  officer  of  the  realm,  which  2xt  CdSXcAfcandalnm 
magnatutn^  are  held  to  be  ftill  more  heinous*  j  and,  though 
they  be  luch  as  would  not  be  adlionable  in  the  cafe  of  a  com- 
mon perfon,  yet  when  fpoken  in  difgraceof  fuch  high  and 
refpefltable  charafters,  they  amount  to  an  atrocious  injury : 
which  is  re^refled  by  an  a£lion  on  the  cafe  founded  on  many 

t  Finch.  L.  185,  •»  X  Vcntr.  6o, 

%  Jbid.  iS6. 


(3)  When  words,  that  are  aflionable  in.  themfelvc»  if  unex- 
plained, are  accompanied  by  qualiiications  and  allufions,  which 
prove  tbat  the  meaning- of  them  is  fuch,  that  even  if  they  were 
true,  they  would  not  mbjeft  the  perfon  of  whom  they  .are  fpoken 
to  any  puniihment  or  penalty,  they  are  not  flanderous ;  as  to  fay  a 
man  13  a  thief  hecaufe  He  has  (lolen  a  c^t,  the  Healing  of  which  is 
not  a  felony  v  or  to  charge  a  lady  with  theft  or  murder,  where  ^hc 
accufation  is  intended  as  a  compliment,  and  aUodes  only  ta  the  faf* 
cinating  or  fatal  influence  of  her  beauty*  There  are  only  three 
diforders  which  the  law  deems  it  fcandalous  to  report  that  a  per- 
fon labours  under,  njisc.  the  plague,  the  leprofy,  and  the  lies  v/- 
nerea.  Cm*  Di^.  J/i.  De/.  D.  iS.  Thefe  three  maladies  tn  an» 
cieht  times  were  fo  contagious  and  alarming  that  the  p^ribn  af« 
flidted  was  obliged  to  be  abandoned  by  his  friends  i  and  when  the 
leprofy  prevailed  in  this  country,  there  was  a  peculiar  writ  <i>  7^- 
frc/i  t^wendQ  to  remove  a  leper  from  fociety^  The  probability 
that  this  inconvenience  may  refult  from  fuch  a  charge  being  the 
principle  which  conftitutes  the  jQander,  it  has  agreeably  thereto 
been  decided  that  it  is  not  adionable  to  (ay  a  perfon  has  had  fuch  a 
a  diforder,  the  infeAion  of  which  may  long  have  been  removed, 

K  4  antJcnt 
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anticnt  ftatutes* ;  a$  Well  on  behalf  of' the  crown,  to  infli£l 
the  puniflimcnt  of  imprifonmcnt  on  the  flanderer,  as  on  behalf 
of  the  party,  to  recover  damages  for  the  injury  fuftained  (4). 
Words  alfo  tending  to  fcandalize  a  magiftrate,  orperfon  in  a 
pubUc  truft,  are  reputed  more  highly  injurious  than  when 
fpoken  of  a  private  man  ^.  It  is  faid,  that  formerly  no  ac- 
tions were  brought  for  words,  unlefs  the  flander  was  fuch  as 
^if  true)  would  endanger  the  life  of  the  objeft  of  it^  But, 
too  great  encouragement  being  given  by  this  lenity  to  falfe 
and  malicious  ilanderers,  it  is  now  held  that  for  fcandalous 
words  of  the  feveral  fpecies  before-mentioned,  (that  niay  en- 
danger a  man  by  fubje£ling  him  to  the  penalties  of  the  lawy 
may  exclude  him  from  fociety,  may  impair  his  trade,  or,may 
afFeft  a  peer  of  the  realm,  a  magiftrate,  or  one  in  public 
truft)  an  a£lion  on  the  cafe  may  be  had,  without  proving 
any  particular  damage  tp  have  happened,  but  merely  upon 
the  probability  that  it  might  happen.  But  with  regard  to 
yrords  that  do  not  thus  apparently,  and  upon  the  face  o( 
them,  import  fuch  defamation  as  will  of  courfe  be  injurious, 
il  is  neceiTary  that  the  plaintiff  (l{ould  aver  fome  particular  da« 

iWeftm.  X.  ^Edw.I.  c.  34.  »  Ric.  ^  Lord  Raym«  X369« 

II.  Cr  5*  12  Ric.  II.  c.  II,  >  2  Vent.  z8. 


(4)  This  allien  or  public  profecution,  for  it  partakes  of  bothn 
for  JcattJalum  magnatum  is  totally  different  from  the  aftion  pf  flan* 
der  in  the  cafe  of  common  pcrfons.  T\i^  fcand^lum  magnatum  is  re- 
duced to  no  rule  or  certain  definition,  bat  it  may  be  whatever  the 
courts  in  their  difcreticn  (hall  judge  to  be  derogatory  to  the  high 
character  of  the  perfon  of  whom  it  is  fpoken  ;  as  it  was  held  tQ  be 
fcandalum  magnatum  to  fay  df  a  peer,  *'  he  was  no  more  to  be 
**  valued  than  a  dog;"  which  words  would  have  been  perfedly 
harmlefs  if  uttered  of  any  inferior  perfon.  l^ulL  jV.  P.  4.  This 
a£tion  is  now  feldom*or  never  reforted  to.  By  the  two  firft  ftatutes 
upon  which  it  is  founded,  (3  Ed.  I.  c.  34.  and  2  R.  II.  ft.  2.  c.  ^.\ 
the  defendant  may  be  imprifoned  till  he  produces  the  firil  author 
of  the  fcandal,  hence  probably  is  the  origin  of  the  vulgar  notion 
that  a  perfon  who  has  propagated  a  ilander  may  be  compelled  to 
give  up  bis  author. 

"    •      .  mage 
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niage  to  Have  happened ;  which  is  called  lajring  his  a£^ioa 
with  a  per  qttod.  As  if  I  fay  that  fuch  a  clergyman  is  a  ba- 
ftard,  he  cannot  for  this  bring  any  a£lion  againft  me,  unlefg 
he  can  (hew  fome  fpecial  lofs  by  it ;  in  which  ca£s  he  may 
bring  his  adion  againft  me,  for  faying  he  was  a  baftard,/i^ 
quod  he  loft  the  prefentation  tP  fuch  a  living  ""^  In  like  man- 
ner to  flander  another  man's  title,  by  fpreading  fuqh  injurious 
reports*  as,  if  true,  would  deprive  him  of  his  cftate  (as  to 
call  the  iffue  in  tail,  or  one  who  hath  land  by  defcent,  a  ba« 
ftard)  is  aftionablc,  provided  any  fpecial  damagCL  accrues  to 
the  proprietor  thereby ;  as  if  he  lofes  an  opportunity  of  fell* 
ing  the  land ".  But  mere  fcuTnlity,  or  opprobrious  words, 
which  neither  in  themfelves  import,  nor  arc  in  izGt  attended 
wkh,  any  injurious  eiFeds,  will  not  fupport  an  adion.  So 
fcandals,  which  concern  matters  merely  fpiritual,  as  to  call  a 
man  heretic  or  adulterer,  are  cognizable  only  in  the  ecclefi- 
aftical  court  **  J  unlefs  any  temporal  damage  cnfues,  which  [  |«  1 
may  be  a  foundation  for  zper  quod*  Words  of  heat  and  paf- 
fion,  as  to  call  a  man  rogue  and  rafcal,  if  produdiive  of  no 
ill  confequence,  and  not  of  any  of  the  dangerous  fpecies  bc» 
fore-mentioned,  are  not  aftionable ;  neither  are  words  fpokeci 
1)1  a  friendly  manner,  as  by  way  of  advice,  admonition,  <nr 
concern,  without  any  tinfture  or  circumftance  of  ill  will :  for^. 
in  both  thefe  cafes,  ttey  are  not  malicioujly  fpolcen,  which  is 
part  of  the  definition  of  flander  p  (5 ),  Neither  (as  was  former- 

ir 

a  4  Rep.  i7«   I  Lev.  148.  p  Finch.  L.  186.   i  Lswm  Ba«  Cro» 

»  Cro.  j4C«2ij.    Cro.  Elif.  197.         Jac.  91.  ^ 
•  Noy.  64.     I  Freem.  277. 

(5)  The  wor4s  fcoundrel^  rafcal^  villain,  knave,  ipifcreant,  liafi^ 
IboU  an4  fach  like  gfsneral  t^rms  of  fcurrility,  m^y  be  ufed  witl^ 
impunit/i  and  are  part  of  the  rights  and  privileges  pf  the  vulgai"^ 
To  conftitute  legal  flander*  the  wofds  mull  irapute  a  prccife  crime  | 
hence  it  \&  adionable  to  fay  a  inan  is  a  highwayman^  buc  it  is  no| 
ib^  to  fay  he  is  worfe  than  s^  highwayman.  G.  Cooh»  160.  3  Wiif^^ 
184..  This  fabje6^  has  been  fall^  difcuifed  by  C.  J.  De  Grey^ 
who  lays  down  this  poiition,  ^'  that  there  muft  be  fome  certain  or 
^f  ^rob^ble  temporal  lof^  or  damage  to  make  words  afiionable : 
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ly  hinted«)  arc  any  reflcAing  words  made  ufe  of  in  legal  pro* 
ceediugs^  and  pertinent  to  the  caufe  in  hand,  a  fufficient 
eaufc  of  aftion  for  flander '.  Alfo  if  the  defendant  be  able 
to  juftify,  and  prove  the  words  to  be  true,  no  aftion  will  lic% 
even  though  fpecial  damage  hath  enfued :  for  then  it  is  no 
flander  or  falfe  tale.  As  if  I  can  prove  the  tradefman  a  bank- 
nipt,  the  phyfician  a  quack,  the  lawyer  a  knave,  and  the 
4tivine'a  heretic,  this  will  deftroy  their  refpeftive  a£tions :  for 

fpag.  29.  94  Rep.  13. 

.'  Dyer,  185.     Cro.  Jac.  90. 


'*r  bttt  to  impute  to  a  man  the  mere  defeft  or  want  oftnoral  virtue, 
"  moral  dudes  or  obligations,  which  renders  a  man  obnoxious  to 
'*  mankind,  is  not  a6\ionable.^'  And  therefore  he  and  the  court 
determined,  that  the  following  declaration  concerning  a  member 
of  parliament  at  a  county  meeting,  did  not  amount  to  a  legal  flan- 
der, w«.  "  As  to  inflruding  our  members  to  obtain  redrefs,  I  am 
**  totally  againft  that  plan,  for  as  to  inftrudting  Mr*  O.  wfl  might 
"  as  well  inftruft  the  winds,  and  (hould  he  even  promife  iiis  affift- 
••  ance,  I  fliould  not  cxpeft  him  to  give  it  us."     3  JVilf,  177. 

A  verbal  charge  of  incontinencie  and  prollitution  againft  a 
woman  of  modclly  and  honour,  is  not  a  fUinder  cognizable  in  any 
temporal  court  except  in  the  city  court,  wl^ere  the  caufe  of  adlion 
arifcs  witliin  the  juriftiiftion  of  the  city  of  London.  See  i  vol. 
p.  76.  n.  9. 

No  a£lion  can  be  maintained  for  words  even  attended  with  a 
fpecial  damage,  if  they  are  fpoken  from  friendfhip  or  jultice  to 
another,  and  not  from  malice  towards,  the  perfon  who  is  the  fub- 
jedl  of  them;  as  if  upon  an  enquiry  being  made  a  mafter  is 
obliged  to  give  an  im&vourable  character  of  a  difcarded  fervant. 

The?  prbcipal  di(lin£^ions  between  actions  for  words,  which  are 
afUontUe  in  thenYfeWes,.  and  anions  for  words,  which  are  not  fo 
without  a  fpecial  damage,  are  thefe,  *viz.  the  firil  by  ai  J.  I.  c.  i6» 
moft  be  brought  within  two  years,  and  if  the  damages  are  under 
40/«  the  plainti0'  (hall  recover  coils  only  to  the  extent  of  the  dama* 
ges,  but  the  latter  may  he  brought  at  any  time  within  fix  years, 
aiid  •  Tordii^  with  any  damages  whatever  will  entitle  the  plaintiiF 
ID  iilU  cclU*    MkU.  N.iF.  1 1  f    See  E/f/naJJi  tiu  Slan^. 
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thougK  there  maybe  damage  fuflScrent  accruing  from  it,  yet, 
if  the  faft  be  true,  it  is  damnuih  abfque  injuria  :  and  where 
there  Js*no  injury,  the  law  gives  no  remedy.  And  this  is 
"agreeable  to  the  rcafoning  of  the  civil  law' :  «  eum  qui  jw- 
**  centem  ihfamat^  non  efi  aequum  et  bonum  oh  earn  rem  condemn 
**  nari  ;  deliSla  enim  twcentium  nota  ejc  oportet  et  expedite* 

A  SECOND  way  of  affeSing  a  man's  reputation  is  by 
printed  or  written  libels^  piflures^  Cgns,  and  the  like;  which 
fet  him  in  an  odious  or  ridiculous "  lights  and  thereby  dimi- 
nilh  his  reputation.  With  regard  to  libels  in  general,  there 
are,  as  in  many  other  cafes,  two  remedies;  one  by  indi£l- 
ment  and  another  by  aftion.  The  former  for  the  public  of- 
fence i  for  every  libel  has  a  tendency  to  the  breach  of  the 
pe^q^,  by  provoking  the  perfon  libelled  to  break  it ;  which 
ofiencc  is  the  fame  (in  point  of  law)  whether  the  matter  con- 
tained be  true  or  falfe;  and  therefore  the  defendant,  on  an  in- 
di&ment  for  publishing  a  libel,  is  not  allowed  to  allege  the 
truth  of  it  by  way  of  juftification^.  But  in  the  remedy  by  ac- 
tion on  the  cafe,  which  is  to  repair  xht party  in  damages  for, 
the  injury  done  him,  the  defendant  may,  as  for  yvoxds  Jpoietj^  C  '2^  J 
juftify  the  truth  of  the  faifJs,  and  flicw  that  the  plaintiff  has, 
received  no  injury 'at  all\  What  was  (aid  with  regard  to 
woi^ds  fpoken,  will  alio  hold  in  every  particular  with  regard 
to  libels  by  writing  or  printing,  and  the  civil  anions  confe« 
quent  thereupon  (6) :  but  as  to  figns  or  piftur^s,  it  feems  neccf- 

fary 
t  Ff,  47.  10. 18.  »  5  kep.  115. 

V  7.  Show.  314.    IX  Mod.-  99*  x  Hob.*253.     11  Mod.  9^ 

■  -    ,-  -  v.  ,   -  ■  -^  ^    -  ■       ■      ,  ,        .J 

(6)  When  this  was  originally  written  by  the  learned  Commen- 
tator, the  important  didinftion  between  libels  and  words  fpoken 
does  not  feem  to  have  been  fo  fully  eftablifhed  as  it  was  fonietime 
afterwards  by  the  cafe  of  ViHers  <v.  Moufley,  2  H^(/l  403,  viz.  y 
that  whatever  renders  a  man  ridiculous,  or  lowers  him  in  the  efteem 
ancT  opinion  of  the  world,  amounts  to  a  libel ;  though  the  fame 
exprelTions,  if  fpoken,  would  not  have  been  defamadon :  as  to 
call  a  perfon  in  writing  an  itchy  tJd  tmi^  was  held  in  that  cafe  to  be  » 
libel  i  although  as  words  fpqken  they  would  not  have  bcen;i£t]jMiaMe. 

A  young 
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fary  always  to  (hew,  by  proper  innuendo  %  and  averments  of 
the  defeadant's  meanings  the  import  and  application  of  the 
Icandal,  and  that  fome  fpecial  damage  has  followed;  othei^ 
wife  it  cannot  appear,  that  fuch  libel  by  pidure  was  under- 
Hood  to  be  leyelled  at  the  plaintiff,  or  that  it  was  attende4 
with  any  adionable  confequences, 

A  THIRD  way  of  deftroyxng  or  injuring  a  man's  repiita« 
tkm  is  by  preferring  malicious  indi£lments  or  profecution« 
againft  him ;  which,  under  the  m^fc  of  juftice  and  public 
fpirit,  are  fometimes  made  the  engines  of  private  fpite  and 
enmity^  For  this  however  the  law  has  given  a  very  adeqijiate 
remedy  in  damages,  either  by  an  a£tion  of  con/piracy'^ ^  which 
cannot  be  brought  but  againft  two  at  the  leaft  \  or,  which  is 
the  more  ufual  way,  by  a  fpecial  action  on  the  cafe  for  a  falfc 
and  malicious  profecution^     In  order  to  carry  on  the  former 

y  riftcb,  L.  305.  »  F.N.  B.  116. 


A  young  lady  of  quality  htely  recovered  4000/.  damages  for 
rtfiedtions  upon  her  chaHity  publKhed  in  a  newipaper ;  yet  (he  could 
kave  brought  no  aflion  for  the  grofTefl  afperfions  which  could 
liave  been  uttered  againfl  her  honour.. 

There  ^ire  authorities,  that  truth  is  not  a  joftification  b  an  ac^ 
tfoD  for  a  libel,  and  a  very  learned  writer  feems  to  doubt,  wrhether 
fuch  a  plea  would  now  be  admitted  by  the  courts,  if  the  accufation 
in  the  libel  did  nojt  amount  to  an  indidable  offence :  (3  Wpoid.  182) 
bnt  I  am  inclined  to  think  that  the  contrary  is  the  prevailing  opi- 
nion of  the  profeflion ;  and  that  in  every  a^on  for  a  libel,  if  fpc* 
cjfic  inRances  csin  be  lifted  upon  the  record  and  proved  by  evi- 
dence,  ib  as  to  fupport  the  general  charge  of  the  libel,  the  courts 
would  determine  them  to  be  a  fufhcient  juftigcation  of  the  defend- 
ant. 1  T.  R,  748.  And  the  chief  excellence  of  the  civil  adio^ 
for  a  libel  confills  in  this,  that  it  not  only  affords  a  reparation  for 
fbe  injury  fuftained,  but  it  is  a  full  vindication  of  the  innocence  of 
|he  perfon  traduced. 

An  adion  for  a  libel  differs  from  an  aA;on  for  words,  fot 
the  former  may  be  brought  at  any  dme  within  fix  yearSi^  and  any 
^^magei  will  entitle  the  plaintiff  to  full  coils. 

S(;e  niore  upon  labels,  4  vol.  p.  f  50. 
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(which  gives  a  fccompenfe  for  the  danger  to  which  the  party 
has  been  expofed)  it  is  neceflary  that  the  plaintiff  Ihould  ob- 
tain a  copy  of  the  record  of  his  indiftment  and  acquittal  (  7)  j 
but,  in  profccutions  for  felony,  it  is  ufual  to  deny  a  copy  of 
the  indiftment,  where  there  is  any,  the  leaft,  probable  caufc 
to  fouiid  fuch  profecution  upon  *.  For  it  would  be  a  very  great 
difcouragement  to  the  public  juftice  of  the  kingdom,  if  pfo- 
fecutors,  who  ^lad  a  tolerable  ground  of  fufpicion,  were  lia- 
ble to  be  fued  at  law  whenever  their  indidlments  mifcarried. 
But  an  a£tion  on  the  cafe  for  a. malicious  profecution  maybe  r  127  1 
founded  upon  an  indi£):ment, whereon  noacquittal  can  behad; 
as  if  it  be  rejefted  by  the  grand  jury,  or  be  coram  mnjuUce^ 
or  be  infufficiently  drawn.     For  it  is  not  the  danger  of  the 
plaintiff,  but  the  fcandal,  vexation,  and  expenfe,  upon  which 
this  aftion  is  founded  •*.     However^  any  probable  caufc  for 
preferring  it  is  fufficient  to  juftify  the  defendant  (8)^ 

IL  We  arc  next  to  confider  the  violatibn  of  the  right*  of 
perfonal  liberty-  This  is  effe£^d  by  the  injury  of  falfe  im- 
prifonment,  for  which  the  law  has  not  only  decreed  a  puniih- 
ment,  as  a  heinous  public  crime,  but  has  alfo  given  a  private 
reparation  to  the  party ;  as  well  by  removing  the  adual  con- 
finement for  the  prefent,  as,  after  it  is  over,  by  fubjecling 
the  wrongdoer  to  a  civil  aftion,  on  account  of  the  danaagc 
iiiftained  by  the  lofs  of  time  and  liberty, 
a  Cartli.  4tx«     Lord  Raym.  25 }•  b  10  Mod.  xt9,  220.    Stri.  692. 


(7)  In  an  a^oo  for  a  malicioos  profecution,  where  the  plaintiiF 
has  been  iodiAed  for  a  felony,  it  is  neceflary  to  produce  a  copy  of 
the  record  granted  by  the  coart  before  which  he  was  acquitted  ; 
but  the  prance  is  othcrwife  in  mifdemeanoars,  and  in  fuch  a 
cafe  the  aftion  ftay  be  folbined  by  the  prodndtion  of  the  original 
record  of  the  vcquittal.     t  Bt,  Hep.  385. 

{9)  The  efiential  ground  of  this  aaion  is,  that  a  legal  profecu* 
don  was  carried  on  without  a  probable  oaufe  i  but  this  muftfae 
fdbHantively  and  exprefsly  proved^  and  cannot  be  implied.  From 
the  want  of  probable  caufe,  maHce  may  be,  and  ihod  commonly  is, 
inplted.  The  knowlege  of  the  defendant  is  alfo  implied.  From 
Iht  Mpft  ctrpr^s  malice,  the  want  of  probable  caufe  cannot' be 
impUed*    imu§m  v.  Jobf^Qm^  i  T.  R.  5^^. 

To 
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To  coaftitiite  the  injury  of  falfe  imprlfonment  there  arc 
twopoiats  requifitei  i.  The  detention  of  the  perfoui  and, 
2*  The  ttfilawfulnefa  of  fuch  detention.  £very  confinement 
of  the  petTon  is  an  imprifonment,  whether  it  be  in  a  common 
ptiilofi^  or  in  a  private  houfe^  or  in  the  flocks,  or  even  by 
ibt^ibljr  detaining  one  iil  the  public  ftreets^  Unlawful,  or 
jalfe,  imprifonment  confide  In  fuch  eonfiQement  or  dete^i^ 
tion  without  fufiicient  authority  t  which  authority  may  arifc 
cither  from  fomQ  procefs  from  the  courts  of  juftice,  or  from 
fome  warrant  froni  a  legal  oflicer  having  power  to  commit, 
under  his  hand  and  feal,  and  expreffing  the  caufe  of  fuch 
commitment  <>  ;  or  from  fome  other  fpecial  cs^ufe  watranted, 
lor  the  neceflSty  of  the  thing,  either  by  common  law,  or  a£t 
»f  parliament ;  fuch  as  the  arrefting.of  a  felon  by  n  private 
jperfon  without  warrant,  the  imprefliog  of  mariners  for  tlie 
fublic  fervice,  or  tlie  apprehending  of  waiggoners  for  mifbe- 
iaviour  in  the  public  highways*.  Falfe  imprifonment  alfo 
may  arife  by  executing  a  lawful  warrant  or  prpcefe  fif  ^n  un- 
£  128  J  lawful  time,  as  on  a  Sunday*"  y  for  the  ftatute  hath  declared, 
that  fuch  iervice  of  procefs  fliall  be  void  (9),  This  is  theinjury* 
Let  ufi  next  fee  the  remedy :  which  is  of  two  forts  j  the  One 
-$miGving  the  injury,  the  other  making  fa^sfa/lion  fpr  it. 

The  means  of  removing  the  aftual  injury  of  falfe  imprifonF^ 
ment,  are  fourfold,  i.  By  writ  of  mainj^-i^e.  2^  i3j  writ 
dtpdtQ  et  atia*  3.  By.  writ  de  homim  replegiando^  4.  By  writ 
of  habeas  corpus^  ... 

I.  The  writ  .of  mdinprize^  manucapti^^h  a  writ  dire<3:ed 
to  the  flieriff,  (cither  generally,  when  any  man  is  imprifon- 
edfor  a  bailable  offence,  and  bail  hath  been  refufedi  or  fpie;* 

<«Xnft.  i^Sg*         >, :  .  f  SCiU'A^Cfr.lI.  C.7.  :  SaUG.78.. 


«  jfxtf.40.        ^ 

«  Sums  Ceo.  Jli.  c.  78. 


(9)  Bat  the  ftatute  has  excepted  cafes  of  treafon,  felony,  and 
breach  of  tUe  petce9.iQ  which  the  execution  of  a  lawful  warrantor 
procefs  is  allowed  4ipch  a  Sunday*  -« 
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cially,  when  tKe  offence  or  caufe  of  commitment* Is  not  pro« 
perly  baiiabk  below)  commanding  him  to  take  fureties  for  tlie 
prifoner's  appearance,  ufually  called  mainpernors^  and  to  fet 
him  at  large  '.  Mainpernors  differ  from  bail,  in  that  a  inati^4 
bail  may  imprifonorfunender him  up  before  the  Ilipttlal?ed4d]r 
ef  appearance }  mainpernors  can  do  neither,  but  are  barely 
fureties  for  his  appearance  at  the  day :  ball  are  only  fureries^ 
that  the  party  be  anfwcrable  for  the  fpecial  matter  for  which 
tb^  ftipulate  J  mainpernors  are  bound  to  produce  him  to 
anfwcr  all  charges  whatfoevcr  \ 

a.  Th£  writ  de  odio  et  atia  was  antiently  ufed  to  be  di* 
reAed  to  the  fteriff,  commanding  him  to  inquire  whether  a 
prifoner  charged  with  murder  was  committed  upon  juft  caufe 
of  fufpicion,  or  mtr^ly propter  odium  et  atiam,  for  hatred  and 
ill-will;  and  if  upon  the  inquifition  due  caufe  of  fufpicioa 
did  not  appear^  then  there  iffued  another  writ  for  the  iheriff 
to  admit  him  to  bail.  This  writ,  according  to  Bra£ion  ^9 
ought  not  to  be  denied  to  any  man ;  it  being  exprefsly  ordered 
to  be  made  out  gratis,  without  any  denial,  by  magna  carta^ 
c.  26,  and  ftatute  Weftm.  2.  13  Edw.  I.  cap.  But  the  ftatute 
of  Glocefter,  6  Edw.  I.  c.  9.  reilrained  it  in  the  caCe  of  kill-  [  129  ]] 
ing  by  mifadventure  or  felf-defencc,  and  the  ftatute  a  8  Edw. 
III.  c<9.  aboli(hed  It  in  all  cafes  whatfoever :  but  as  the  fta- 
tute 42  Edw.  III.  c.  t.  repealed  all  ftatutes  then  in  being, 
contrary  to  the  great  charter,  fir  Edward  Coke  is  of  opinion  ^ 
that  the  writ  de  odio  et  atia  was  thereby  revived. 

3.  The  writ  de  homine  replegittndo^  lies  to  replevy  a  man 
out  of  prifon,  or  out  of  the.cuftody  of  any  private  perfon,  (in 
the  fame  manner  that  chattels  taken  in  diArefs  may  be  reple- 
vied, of  which  in  the  next  chapter)  upon  giving  fecurity  to 
the  {herlfF  that  the  man  ihall  be  forthcoming  to  anfwer  any 
charge  againft  him.  And,  if  the  perfon  be  conveyed  out  of 
ihe  6ierifF'$  jurifdiAion,  the  iherifF  jpaay^  return  that  he  is . 

ij  P.  N.  B.  250.   2  Hal.  p.  C.  141.  i  /.  3.  fr.  a.  *.  3. 

Coke  on  ball  and  mainpr.  ch.  tc*  *  i  Inft.  43.  55*  stjn 

ltCo.i^;i.ch.  3«    4  loll.  479*    ,  -If.KaB.iK 
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eloigned,  itrngatus  $  upon  which  a  procefs  iflues  (called  a  r»-» 
fUu  in  nvitbernam)  to  imprifon  the  defendant  himfelfy  widb« 
cut  bail  or  mainprize  "^  till  he  produces  the  party.  But  this 
writ  is  guarded  with  fo  many  exceptions  »,  'that  it  is  not  an 
effej£tual  remedy  in  numerous  inftances,  efpecially  where  the 
crown  is  concerned.  The  incapacity  therefore  of  thefe  three 
remedies  to  give  complete  relief  in  every  cafe  hath  almoft  en- 
tirely antiquated  them^  and  hath  caufed  a  general  recourfe  to 
be  had,  in  behalf  of  perfons  aggrieved  by  illegal  imprifon* 
ment,'to 

4.  The  writ  of  habeas  corpus^  the  moft  celebrated  writ  in 
tiie  Enghih  law.  Of  this  there  are  various  kinds  vtvaAt  ufe  of 
by  the  courts  at  Wcftminfter,  for  removing  prifoners  from 
one  court  into  another  for  the  more  eafy  adminiftration  of 
jufttce.  Such  is  the  habeas  corpus  ad  refpondendimty  when  a, 
man  hath  a  caufe  of  aflion  againft  one  who  is  confined  by 
the  procefs  of  fome  inferior  court,  in  order  to  remove  the 
prifoner,  and  charge  him  with  this  new  action  in  the  court 
above  °.  Such  is  that  ad  faiisfactendumy  when  a  prifoner  hath 
C  130  1  ^^  judgment  againft  him  in  an  aflion,  and  the  plaintiff  is 
defirous  to  bring  him  up  to  fome  fuperior  court  to  charge  him 
with  procefs  of  execution  ?•  Such  alfo  arc  thofe  adprofe-^ 
jjuendum^  tejl'tficandumy  deliberandum^  tsfc  ;  which  iflue  when 
it  is  neceffary  to  remove  a  prifoner,  in  order  to  profecute  or 
beat  teftimony  in  any  court,  or  to  be  tried  in  the  proper  jurif- 
di&ien  wherein  the  h(k  was  committed.  Such  is,  laftly,  the 
common  writ  ad  faciendum  et  recipiendum^  which  iflues  out  of 
any  of  the  courts  of  Weftminfter-hall,  when  a  perfon  Is  fued 
in  fome  inferior  jurifdiilion,  and  is  defirous  to  remove  the  ac- 
tion into  the  fuperior  court ;  commanding  the  inferior  judges 
to  produce  the  body  of  the  defendant,  together  with  the  day 
and  caufe  of  his  caption  and  detainer  (whence  the  writ  isfrc- 

tt  Ray  in.  474.  -  conJuetuiinmAngliaeMnfitrefltiiabiliu, 

TiUificaptuseftperJpectahpraeceptum      (ttegiftr.  77.) 


wJlruM,  vel  capitaiisjeftithrii  nofirit  vel  ^  2  Mod.  19s. 

^  nmte  homhis,  wl  pro  fire/la  ncjlra.  If  1  Lilly  prac.  reg^4« 

velpr9  alifuo  fil'w  rttt9j  ju^rejecmium 
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quently  denominated  an  habeas  corpus  cum  atufa)  to  do  and  re-- 
€eive  whatfoever  the  king's  court  fliall  conflder  in  ths^t  behalf. 
This  is  a  writ  gran  table  of  common  right,  without  any  mor 
tion  in  court  "^  ^  and  it  inftantly  fupecfedes  all  proceedings  in 
the  court  below.  But,  in  order  to  prevent  the  furreptitious 
difcharge  of  prifoners,  it  is  ordered  by  ftatute  i  &  2  P.  &  M. 
c.  13.  that  no  habeas  corpus  fliall  iflue  to  remove  any  prifoner 
out  of  any  gaol,  unlefs  figned  by  fome  judge  of  the  court  out 
of  which  it  is  awarded.  And,  to  avoid  vexatious  delays  by 
removal  of  frivolous  caufes,  it  is  enafted  by  ftatute  21  Jac.  I. 
c.  23.  that,  where  the  judge  of  an  inferior  court  of  record  i^ 
a  barrifter^of  three  years  ftanding,  no  caufe  fliall  be  removed 
from  thence  by  habeas  corpus  or  other  writ,  after  iflue  or  de- 
murrer deliberately  joined :  that  no  caufe,  if  once  remanded 
to  the  inferior  court  by  writ  oi  procedendo  ox  otherwife,  fliall 
€ver  afterwards  be  again  removed :  and  that  no  caufe  fliall  be 
removed  at  all,  if  the  debt  or  damages  laid  in  the  declaration 
do  not  amount  to  the  fum  of  iive  pounds.  But  an  ^expedient 
Jhaving  been  found  out  to  eli]ide  the  latter  branch  of  the  fta- 
tute, by  procuring  a  nominal  plaintiff  to  bring  anotlier  aftion 
for  five  pouiids  or  upwards,  (and  then  by  the  courfe  of  the 
court,  the  habeas  corpus  removed  both  aftions  together,)  it  is 
therefpre  enafted  by  ftatute  1 2  Geo.  I,  C..29.  that  the  inferior 
court  mayproceed  in  fuchaflions  as  are  under  the  value  of  five  [  i^x  J 
pounds,  notwithftanding  other  actions  may  be  brought  againft 
the  fame  defendant  to  a  greater  amount..  And  by  ftatute  19 
Geo.  III.  c.  70,  no  caufe,  under  the  value  of  ten  pounds, 
fhall  be  removed  by  habeas  corpus,  or  otherwife,  into  any  fu- 
perior  court,  unlefs  the  defendant,  fo  removing  the  fame,  fliall 
give  fpecial  bail  for  payment  of  the  debt  and  cofts. 

But  the  great  and  efficacious  writ,  in  all  manner  of  ille- 
gal confinement,  is  that  of  habeas  corpus^  ad fiibjtciendum :  di- 
refled  to'the  perfon  detaining  anothei',  and  commanding  him 
to  produce  the  body  of  the  prifoner,  with  the  day  and  caufe 
of  his  caption  and  detention,  ad  faciendum^  fubjiciendum,  et 
recipiendum^  to  do,  fubmit  to,  and  receive  whatfoever  the 

<!  a  Mod.  306.  »  Bo\i\iniinJHt»  legal,  85.  edit*  1708. 

Vol.  IIP.  L  judge 
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judge  or  court  awarding  luch  writ  (hall  cohfider  in  that  he- 
half*.  This  is  a  high  prerogative  writ,  and  therefore  by  the 
common  law  iffuing  out  of  the  court  of  king's  bench  not  only 
in  term-time,  but  alfo  during  the  vacation  %  by  ^fiat  from 
the  chief  jnftice  or  any  other  of  the  judges,  and  running  into 
all  parts  of  the  king's  dominions :  for  the  king  is  at  all  times 
entitled  to  have  an  account,  why  the  liberty  of  any  of  his  fub- 
jefts  is  reftrained  °,  wherever  that  reftraint  may  be  infli£led. 
If  it  iflues  in  vacation,  it  is  ufually  returnable  before  the  judge 
himfelf  who  awarded  it,  and  he  proceeds  by  himfelf  thereon^; 
unlefs  the  term  fliould  intervene,  and  then  it  may  be  returned 
in  court  ^.  Indeed,  if  the  party  were  privileged  in  the  courts 
of  common  pleas  and  exchequer,  as  being  (or  fuppofed  to  be) 
an  officer  or  fuitor  of  the  court,  an  habeas  corpus  ad  fubjici-' 
endum  might  alfo  by  common  law  have  been  awarded  from 
thence  *  j  and,  if  the  caufe  of  imprifonment  were  palpably 
illegal,  they  might  have  difcharged  him  ^  :  but,  if  he  were 
[  132  ]  committed  for  any  criminal  matter,  they  could  only  have  re- 
manded him,  or  taken  bail  for  his  appearance  in  the  court  of 
king's  bench  *;  which  occafioned  the  common  pleas  for  fome 
time  to  difcountenance  fuch  applications*  But  Gnce  the  men- 
tion of  the  king's  bench  and  common  pleas,  as  co-ordinate 
in  this  jurifdi£tion,  by  ftatute  16  Car.  I.  c«  10.  it  hath  been 
holden,  that  every  fubjed  of  the  kingdom  is  equally  entitled 
to  the  benefit  of  the  common  law  writ,  in  eitTier  of  thofe 
courts,  at  his  option  *•  It  hath  alfo  been  faid,^  and  by  very 
refpeftablc  authorities*,  that  the  like  habeas  corpus  may  iffue 
out  of  the  court  of  chancery  in  vacation :  but,  upon  the 
famous  application  to  lord  Nottingham^by  Jenks,  notwith- 

>  St.  Trials,  viii.  141.  «  Cro.  Jac.  543. 

t  TYit plur'ut  babtat  evrpus  dueled  to  v  4  fiurr .  S  5  6. 

Berwick  in  43  Eliz.  (cited  4  Burr.  S  5 6. )  w  lyj,  460.  542.  606. 

was  tefte^d  die  Jevisfrox^  p»ft  qu'mden*  *  %  Inft.  55.    4  Inft.  290.     2  Hal* 

fanai  Martini,    It  appears,  bjr  refer-  P.  C.  144.    2  Ventr.  aa. 

ring  to  the  dominical  letter  of  that  year,  7  Vaugh.  x  55.                     ^ 

that  this  f«Wr«tf  (No?.  25.)  happened  «  Carter.  2a i.     2  Jon.  13. 

that  year  ^n  a  Saturday.     The  Thurf-  a  2  Mod.  19S.  Wood's  Cafe.  C.  B. 

day  after  was  therefore  the  30tl>  of  No-  Hil.  11  Geo.  III. 

vember,  two  days  after  the  ixpiravi«n  b  4  Inft.  zSa.    2  Hal.  P.  C.  147. 

of  the  term.                     ■  ^ 
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Handing  the  moft  diligent  fearches,  no  precedent  could  be 
found  where  the  chancellor  had  iflued  fuch  a  writ  in  vaca- 
tion ^f  and  therefore  his  lordfhip  refufed  it. 

In  the  king's  bench  and  common  pleas  it  is  neceffary  to 
apply  for  it  by  motion  to  the  court  *,  as  in  the  cafe  of  all  other 
prerogative  writs  (certiorari^  prohibition,  mandamus^  iifc) 
which  do  not  iflue  as  of  mere  courfe,  without  fliewing  fome 
probable  caufe  why  the  extraordinary  power  of  the  crown  is 
called  in  to  the  party's  afliftance.  For,  as  was  argued  by  lord 
chief  juftice  Vaughan  *,  "  it  is  granted  on  motion,  becaufc 
**  it  cannot  be  had  of  courfe ;  and  there  is  therefore  no  «f- 
"  cejfttj  to  grant  it ;  for  the  court  ought  to  be  fatisfied  that 
«  the  party  hath  a  probable  caufe  to  be  delivered  "  And  this 
feems  the  more  reafonable,  becaufe  (when  once  granted)  the 
perfon  to  whom  it  is  direfted  can  return  no  fatisfaSory  ex- 
cufe  for  not  bringing  up  the  body  of  the  prifoner  ^.  So  that, 
if  it  iflued  of  mere  courfe,  without  (hewing  to  the  court  ot 
judge  fome  reafonable  ground  for  awarding  it,  a  traitor  or 
felon  under  fehtence  6f  death,  a  foldier  or  mariner  in  the 
king's  fervice,  a  wife,  a  child,  a  relation,  or  a  domeftic, 
confined  for  infariity  or  other  prudential  reafons,  might  ob- 
tain a  temporary  enlargement  by  fuing  out  an  habeas  corpus^  r  j^^  i 
though  fure  to  be  remanded  as  foon  as  brought  up  to  the 
court.  And  therefore  fir  Edward  Coke,  when  chief  juftice, 
did  not  fcruple  in  13  Jac.  I.  to  deny  a  habeas  corpus  to 
one  confined  by  the  court  of  admiralty  for  piracy ;  there  ap- 
pearing, upon  his  own  (hewing,  fufficient  grounds  to  confine 
him  K  On  the  other  hand,  if  a  probable  ground  be  (hewn, 
that  the  party  is  imprifoned  without  juft  caufe  *>,  and  there- 
fore hath  a  right  to  be  delivered,  the  writ  of  habeas  corpus  is 
then  a  writ  of  right,  which  "  may  not  be  denied,  but  ought 
**  to  be  granted  to  every  man  that  is  committed,  or  detained 
<*  in  prifon,  or  otherwife  reftrained,  thought  it  be  by  the  com- 
«<  mand  of  the  king,  the  privy  council,  or  any  other  *." 

c  LordKott^  MSS.  Rep.  July  1676.  %  3  Bulftr.  a;.     S<«  alfo  ft  Roll* 

<  2  Mod.  306.     I  Lev.  I.  Rep.  138. 

«  Bu(heirs  Caie.    2  Jon.  13.  **  2  Inli.  61 1. 

f  Ci«*  Jac»  543*  ^  Com.  Joum. .  x  Apr.  1628. 
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In  a  former  part  of  tbefe  commentaries  ^  we  expatiated  ac 
large  on  the  perfonal  liberty  of  the  fubje£t«  This  was  Ihewn 
to  be  a  natural  inherent  right>  which  could  not  be  furrendercd 
,  or  forfeited  unlefs  by  the  commifiion  of  fome  great  and  atro-* 

cious  crime,  and  which  ought  not  to  be  abridged  in  any  cafe 
without  the  fpccial  pcrmii&on  of  law,  A  do£hrine  co-cval 
with  the  firft  rudiments  of  the  Englifh  conftitution ;  and 
handed  down  to  us  froip  our  Saxon  anceftorsj  notwithftand-> 
ing  all  their  ftruggles  with  the  Danes,  and  the  Tiolence  of  the 
Norman  conqueft  :  aflerted  afterwards  and  confirmed  by  the 

.  conqueror  himfelf  and  his  defcendants :  and  though  fometimes 
a  little  impaired  by  the  ferocity  of  the  times,  and  the  occa-* 
fional  defpotifm  of  jealous  or  ufurping  princes,  yet  eftabliihed 
on  the  firmed  bafis  by  the  provifions  of  magna  caria,  and  a 
long  fuccelfion  of  ilatutes  ena&ed  under  Edward  III.  To  a& 
fert  an  abfolute  exemption  from  imprifonment  in  all  cafes,  is 
inconfiftent  with  every  idea  of  law  and  political  fociety ;  and 

.  in  the  end  would  deftroy  all  civil  liberty,  by  rendering  it's 

prote£lion:  impoflible  :  but  the  glory  of  the  Englifh  law  con- 

fifts  in  clearly  defining  the  times,  the  caufes,  and  the  extent, 

when,  wherefore,  and  to  what  degree,  the  imprifonment  of 

r  1  the  fubjeft  may  be  lawful.    This  it  is,  which  induces  the  ab- 

.  folute  ncceflity  of  exprefling  upon  every  commitment  the  rea- 
fon  for  which  it  is  made  :  that  the  court  upon  an  habeas  corpus 
may  examine  into  it's  validity;  and  according  to  the  cir- 
cumftances  of  the  cafe  may  difcharge,  admit  to  bail,  or.rc- 
mand  the  prifoner. 

And  yet,  early  in  the  reign  of  Charles  I,  the  court  of 
king's  bench,  relying  on  fome  arbitrary  precedents  (and  thofc. 
perhaps  mifunderftood)  determined  *  that  they  could  not  upon 
an  habeas  corpus  either  bail  or  deliver  a  prifoner,  though  com- 
mitted without  any  caufe  affigned,  in  cafe  he  was  committed 
by  the  fpecial  command  of  the  king,  or  by  the  lords  of  the 
privy  council.  This  drew  on  a  parliamentary  inquiry,  and 
produced  the  petition  of  rights  3  Car.  I.  which  recites  this  il- 

k  Book.  I.  ch.  I.  1  Sute  Tr.  tK.  136. 
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Jegal  judgment,  and  enafts  that  nofreemaii  hereafter  flidll  be 
fo  imprifoned  or  detained.  But  wheil,  in  the  following  year, 
Mr.  Sclden  and  others  were  committed  by  the  lords  of  th« 
council,  in  purfuance  of  his  majefty's  fpecial  command,  un- 
der a  general  charge  of  *^  notable  contempts  and  ftirring  up- 
•<  fedition  againft  the  king  arid  government,"  the  judges  de- 
layed for  two  terms  (including  alfo  the  long  vacation)  tode*- 
fiver  an  opinion  how  far  fuch  a.  charge  was  bailable.  And, 
when  at  length  they  agreed  that  it  was,  they  however  annexe<J 
^  condition  of  finding  fureties  for  the  good  behaviour,  which' 
ftill  protrafted  their  imprifonment,  the  phief  juftide,  fir  Ni- 
cholas Hyde,  at  the  fame  time  declaring"^!  that  -**  if  they 
<«  were  again  remanded  for  that  caufe,  perhaps  the  court 
*'  would  not  afterwards  gfarrt  a  habeas  corpus^  being  already 
^  made  acquainted  with  the^  caufe  of  the  imprifonmcnt.'* 
But  this  was  heard  with  indignation  and  aftonifliment  by 
every  lawyer  prefent;  according  tOvMr.Seldcn'^  own  "account  [  135  ] 
of  the  matter,  whofe  refentment  was  not  cooled  at  the  dif- 
jance  of  four  and  tweiity  years. 

These  pitiful  evaGons  gave  rife  to  the  ftatute  i-^Car.  L  ■  ' 
C.  10.  §  8.  whereby  it  is*  ena£ted,  that  if  any  perfon  be 
committed  by  the  king  himfelf  in  perfon,  or  by  his  privy 
council^  or  by  any  of  the  members  thereof,  he  fhall  have 
granted  unto  him,  yrithout  any  delay  upon  any  f>retence 
whatfoever,  a  writ  of  habeas  corpusy  upon  demand  or  motion 
made  to  the  cpuirt  of  king's  bench  or  comnion  pUfis  ;  who  (hall 
thereupon,  within  three  court  days  after  the  return  is  made, 
examine  and  determine  the  legality  of  fuch  commitment,  ^d 
do  what  to  juftice  (hall  appertain,  in  delivering,  bailing,  or 
remanding  fuch  prifoner.'  Yet  ftill  in  the  cafe  of  Jenks,  be- 
fore alluded  to  o,  who  in  1^76  was  committed  by  the  king  in 
council  fof  a  |urbulent  fpeech  at  Guildhall  p,  new  Ihifts  and 

^  Jiid-  240*  '*  detiigandum.  Sluody  ut  odtofijfimumju* 

n  <*  Et'tam  judicum  tunc prlmartuSf  mfi  **  risfrodigiumyfcienthrilus  bic  univerfii 

f<  il/yd  faceremus,  rejcnpti  iU'tuiforertJisy  **  ctnjitum*'*    (Vindk*  Mar,  clauj,  edii^ 

«*  quilibertatls perj^nalii  cmn'tmodae vin-  A»  D,  1 63 3.) 

<*  dex  hgittmut  eji  fere'Jolusy  ujum  omrti-  o  pag.  132. 

f  *"  modum  pdium  pronuntiavit  (fuijem^  P  State  Trials.  vH.  471. 

*^  per  fin'ilh )  nobis  perpetuo  in  pofierunt 
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devifes  were  made  ufe  of  to  prevent  his  enlargement  by  law; 
the  chief  juftice  (as  well  as  the  chancellor)  declining  to  award 
a  writ  of  habeas  corpus  ad  fuhjiciendum  in  vacation,  though  at 
lad  he  thought  proper  to  award  the  ufual  writs  ad  deliheran" 
dum^  Isfc.  whereby  the  prifoner  was  difcharged  at  the  Old 
Bailey.  Other  abufes  had  alfo  crept  into  daily  pradice» 
which  had  in  fome  meafure  defeated  the  benefit  of  this  great 
conftitutional  remedy.  The  party  imprifoning  was  at  liberty 
to  delay  his  obedience  to  the  firft  writ,  and  might  wait  till  a. 
iecond  and  a  third,  called  an  alias  and  a  plurus^  were  ifTued^ 
before  he  produced  the  party :  and  many  other  vexatious 
fbifts  were  pra6lifed  to  detain  ftate-prifoners  in  cuftody.  But 
whoever  will  attentively  confider  the  Engliih  hiftory  may  ob- 
ferve,  that  the  flagrant  abufe  of  any  power,  by  the  crown  or 
it's  minifters,  has  always  been  produftiye  of  a  ftruggle; 
which  either  difcovers  the  exercife  of  that  power  to  be  con- 
trary xo  law,  or  (if  legal)  reftrains  it  for  the  future.  This 
^a$  the  gale  ip  the  prefi^nt  iuilance.  The  oppreilion  of  an 
pbfcure  individual  gave  birth  to  the  famous  babea4  corpus  z£k^ 
31  Car.  II.  c.  2.  which  is  frequently  confidered  as  another 
[  135  ]  magna  caria^  of  the  kingdom  ;  and  by  confequence  and  ana- 
logy has  a)fo  in  fubfequent  times  reduced  the  general  method 
of  proceeding  onthefe  writs  (though  not  within  the  reach  of 
that  ftatute,  but  iffiiing  merely  at  the;  common  law)  to  the 
true  ftandard  of  law  and  liberty  (io)« 

The 


(10)  Bilhop  Burnet  relates  a  circumftance  refpediag  the  habeas 
eorfus  ad,  which  is  more  curious  than  credible ;  but  though  we 
cannot  be  induced  to  fuppofe  that  this  impoitant  flatute  was  ob- 
tained by  a  jeft  and  a  fraud,  yet  the  iiory  proves  that  a  very  formida* 
\>ie  oppoiicion  was  made  tp  it  at  that  time,  *«  It  was  carried  (fays 
"  he)  by  an  odd  artifice  in  the  houfe  of  lords.  Lord  Grey  and 
**  lord  NoFfis  were  named  to  be  the .  tellers,  lord  Norris  being  a 
*<  man  fubjed  to  vapours,  was  not  at  all  times  attentive  to  what  he 
**  was  doing,  fo  a  very  fat  lord  coming  in,  lord  Grey  coiinted^him 
If  for  ten  as  a  jell  at  fird,  but  feeing  lord  Norris  had  not  qbferved 
V  it,  be  w?nt  on  witii  this  mifrcickowng  of  tcnj,  fq  it  was  rc^ 

<•  ported 
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The  ftatute  itfelf  cnafts,  i.  That  on  complaint  and  rc- 
queft  in  writing  by  or  on  behalf  of  any  perfon  committed  and 
charged  with  any  crime  (unlefs  committed  for  treafon  or  fe- 
lony exprefled  in  the  warrant ;  or  as  acceffory,  or  on  fufpi- 
cion  of  being  acceffory,  before  the  faft,  to  any  petit-treafon 
or  felony ;  or  upon  fufpicion  of  fuch  petit-treafon  or  felony, 
plainly  expreffed'in  the  warrant ;  or  unlefs  he  is  convifted  or 
charged  in  execution  by  legal  procefs)  the  lord  chancellor  or 
'  any  of  the  twelve  judges,  in  vacation,  upon  viewing  a  copy 
of  the  warrant,  or  affidavit  that  a  copy  is  denied,  (hall  (un- 
lefs the  party  has  neglefted  for  two  terms  to  apply  to  any 
court  for  his  enlargefhent)  award  a  habeas  corpus  for  fuch  pri- 
foner,  returnable  immediately  before  himfelf  or  any  other  o£ 
the  judges;  and  upon  the  return  made  ihall  difcharge  the 
party,  if  bailable,  upon  giving  fecurity  to  appear  and  anfwer 
to  the  accufation  in  the  proper  court  of  judicature.     2.  That 
fuch  writs  fhall  be  indorfed,  as  granted  in  purfuance  of  thia 
a£l,  and  figned  by  the  perfon  awarding  them*    3.  That  the^ 
writfliallbe  returned  and  the  prifoner  brought  up,  within  a 
limited  time  according  to  the  diftance,  not  exceeding  in  any 
cafe  twenty  days.     4«  That  officers  and  keepers  negle£ting 
to  make  due  returns,  or  not  delivering  to  the  prifoner  or  his 
agent  within  fix  hours  after  demand  a  copy  of  the^warrant  of 
commitment,  or  fhifting  the  cuftody  p£  a  prifoner  from  one 
to  another,  without  fufficient  reafon  or  authority,  (fpecified 
in  the  a£l,)  (ball  for  the  firft  offence  forfeit  100/,  and  for  the 
fecond  offence,20o/,  to  the  party  grieved,  and  be  difabled  to 
hold  his  office.     5.  That  no  perfon,' once  delivered  by  habeas 
corpus^  (hall  be'recommitted  for  the  fame  offence,  on  penalty 
of  500/.     6.  That  every  perfon  committed  for  treafon  or  fe* 
lony  ihall,  if  he  requires  it  the  firft  week  of  the  next  term,  or 
the  firft  day  of  the  next  feffion  oioyer  and  terminer j  be  indifted 
in  that  term  or  feffion,  or  elfe  admitted  to  bail ;  unlefs  th^ 


«'  ported  to  the  houfe,  and  declared  that  they  who  were  for  the 
*^  bill  were  the  majority,  though  it  indeed  went  on  the  other  fidej 
^f  ^nd  by  this  means  the  bill  pail."     i  Burnet,  Bifi.  Cb^  IL  485. 
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king's  witnefifes  canAot  be  produced  at  that  time :  and  if  ac- 
quitted, or  if  hot  indifted  and  tried  in  the  fecond  term  or 
feffion,  he  fhall  be  difcharged  from  his  imprifonment  for  fuch 
imputed  offence  :  but  that  no  perfon,  after  the  affizes  (hall  be 
open  for  the  county  in  which  he  is  detained,  fliall*  be  re- 
moved by  habeas  corpus^  till  after  the  affizes  are  ended  j  but 
ihall  be  left  to  the  juftice  of  the  judges  of  affize.  7.  That  any 
fuch  prifoncr  may  move  for  and  obtain  his  habeas  corpus^  as 
•well  out  of  the  chancery  or  exchequer,  as  out  ofthe  king's 
bench  or  common  pleas ;  and  the  lord  chancellor  of  judges 
denying  the  fame,  on  fight  of  the  warrant  or  oath  that  the 
fame  is  refufed,  forfeit  feverally  to  the  party  grieved  the  fum 
of  500/.  8.  That  this  writ  of  habeas  corpus  ^tI^  run  into  thd 
counties  palatine,  cinque  ports,  and  other'  privileged^  places, 
and  the  iflands  of  Jerfey,  and  Guernfey.  ^  9.  Tha^  no  inha- 
bitant of  England  (except  perfons  contraftingi'orf  convidts 
praying,  to  be  trarifported  ;  or  having  conimitted  fiorme  capi- 
tal offence  in  the- place  to  which  they  are  fent)  fhall  be  fent 
prifoner  to  Scotland,  Ireland^  Jerfey,  Gueriifey,  orlany  places 
beyond  the  feas,  within  or  without  the  king's  dominions  *:  on 
pain  that  the  party  committing,  his  advifers,  aiders,  afnd'af- 
fiftaiits,  fliall  forfeit  to  the  party  grieved  a  fum  not  leffs  than 
500/,  to  be  recovered  with  treble  coft^;  (hall  be  difablied  to 
bear  any  office  of  truft  or  profit  5  fliair incur  the  penalties  of 
praemunire i  and  (hall  be  inca]pable  of  the  king*s  pardon. 


'5 


This  is  the  fubftance  of  that  great  and  important  ^latute : 
which  extends  (we  maj^  obferve)  only  to  the  cafe  of  commit- 
ments for  fuch  criminal  charge,  as  can  produce  h6  incfenve- 
nience  to  public  juftice  by  a  temporary  enlargement  "bf  the 
prifoner :  all  other  cafes  of  unjuft  imprifonment  being  left  to 
the  habeas  corpus  at  common  law.  But  even  upon  writs  at 
the  common  law  it  is  now  expefted  by  the  court,  agreeable  to 
antient  precedents'"  and  the  fpirit  of  the  aft'of  parliament, 
that  the  writ  fhould  be  immediately  obeyed,  without  waiting 
for  any  alias  or  pluries  j  otherwife  an  attachment  will  iffiie. 

r  4  Burr.  856* 
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By  which  admirable  regulations,  judicial  sis  well  as  parlia-' 
Ihentaryi  the  terfiedy  is  now  complete  for  removing  the  injury 
of  unjuft  and  illegal  confinement.  A  remedy  the  more  necef- 
fary,  becaufe  the  oppreffion  does  not  always  arife  from  the 
ill-nature,  but  fometimed  from  the  mere  inattention^  of  go- 
vernment. For  it  frequently  happetis  in  foreign  coufttriesi 
(and  has  happened  in  England  during  temporary  fufpenfions* 
of  the  ftatute)  that  perfons  apprehended  upon  fufpicion  have 
fufFered  a  long  iniprifonment,  merclybecaufc  they  were  for* 
gotten  (i  I ),    .  .  .    ' 

T!nnfatisfaBory  remedy  for  this  injury  of  falfc  imprifbn- 
ment,  is  by  an  aflion  of  trefpafs,  w  et  armis,  ufually  called 
an  adion  of  falfe  imprifonment  ^  which  is  generally,  and  al- 
moft  unavoidably^  accompanied  with  a  charge  of  affault  and 
battery  alfo :  and  therein  the  party  ihall  recover  damages  for 
the  injury  he  has  received  5  and  alfo  the  defendant  is^  as  for 
all  other  injuries  committed  with  force,  or  vi  et  armisj  liable 
to  pay  a  fine  to  the  king  for  the  violation  of  the  public  peace* 

III.  "With  regiard  to  the  third  abfolute  right  of  individu- 
alism or  that  of  private  property,  tlipugh  the  enjoyment  of  it, 

■    •  Scdtoh  li  pag.  136, 


(11)  Befides  the  efficacy  of  the  writ  of  habeas  corpus  in  liberat- 
ing the  fubjed  from  illegal  confinement  in  apublic  prifonjit  alfo  ex- 
tends it's  influence;  to  remove  every  unjuft  reftraint  of  perfonal 
freedom  in  private  life,  though  impofed  by  ahufbandora  father;  but 
when  women  or  infants  are  brought  before  the  court  by  a  habeas 
corpus y  Ae  ^ourt  win  only  fet  them  free  from  an  untnerited  or  uir- 
reafonable  confinement,  and  will  not  determine  the  validity  of  a 
marriage,  or  the  right  to  the  guardianfhip,  but  will  leave  them  at 
liberty  to  chufe  where  they  will  go  :  and  if  there  be  any  reafon  to 
apprehend  that  they  will  be  feized  in  returning  from  the  court, 
they  will  be  fent  home  under  the  protedion  of  an  officer.  But  if 
a  child  is  too  young  to  have  any  difcretion  of  it's  own,  then  the 
court  will  deliver  it  into  the  cuftody  of  it's  parent,  or  the  perfon 
who  appears  to  be  it's  legal  guardian.  See  3  Rurr,  143-}..  where 
all  the  prior  cafes  are  confidered  by  lord  Mansfield, 

when 
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when  acquired^  is  ftriflly  a  perfonal  right:  yet  as  it's  na- 
ture and  original^  and  the  means  of  it's  acquifitioii  or  lofs» 
fell  more  direftly  under  our  fecond  general  divifion,  of  the 
rights  of  things;  and  as,  of  courfe,  the  wrongs  that  afFeft 
thefe  rights  muft  be  referred  to  the  correfponding  divifion  ia 
the  prefent  book  of  our  commentaries  j  I  conceive  it  will  be 
more  commodious  and  eafy  to  confider  together,  rather  than 
in  a  feparate  view,  the  injuries  that  may  be  offered  to  the  en^ 
joymenty  as  well  as  to  the  rights^  of  property.  And  therefore 
I  fliall  here  conclude  the  head  of  injuries  afieding  the  ahjolute 
rights  of  individuals. 

We  are  next  to  contemplate  thofe  which  affe£l  their  iv/tf- 
/ivr  rights  ;  or  fuch  as  are  incident  to  perfons  confidered  as 
meoibers  of  fociety,  and  conne&ed  to  each  other  by  various 
ties  and  relations  :  and,  in  particular,  fuch  injuries  as  may 
C  ^39  3  ^  ^^^^  ^^  perfons  under  the  four  following  relations ;  huf- 
band  and  wife,  parent  and  child,  guardian  and  ward,  mafter 
and  fervant. 

I.  Injuries  that  may  be  ofiered  to  a  perfon,  confidered 
as  a  bttjbandj  are  principally  three :  abdu^ion,  or  taking  away 
a  man's  wife ;  adultery^  or  criminal  converfation  with  her  \ 
and  beating  or  otherwife  abufing  her.  i.  As  to  the  iirft  fort^ 
abduSiion  or  taking  her  away,  this  may  be  either  by  fraud  and 
perfuafion,  or  open  violence  :  though  the  law  in  both  cafes 
fuppofes  force  and  conftraint,  the  wife  having  no  power  to 
confent ;  and  therefore  gives  a  remedy  by  writ  of  ravifitment,  or 
aftion  of  trefpafs  vi  et  armis^  de  uxore  rapta  et  abdu^fa  ^  This 
^£liou  lay  at  the  common  law ;  and  thereby  the  hufband  fhall 
recover,  not  the  pofleflion "  of  his  wife,  but  damages  for 
taking  her  away :  and  by  ftatute  Weft,  i,  3  Edw..  I,  c.  13. 
the  offender  fliall  alfo  be  imprifoned  two  years,  and  be  fined 
at  the  pleafure  of  the  king.  Both  the  king  and  the  hufband 
may  therefore  have  this  aftion^ ;  and  the  hufband  is  alfo  en- 
titled to  recover  damages  in  an  aftion  on  the  cafe  againft  fuch 

IF.  N,  B.89,  «aJsft,434»  "^ ibui. 
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a3  perfuade  and  entice  the  wife  to  live  feparatc  from  him  with- 
out a  fufficient  caufe  \  The  old  law  was  fo  ftri£l  in  this 
point,  that,  if  one's  wife  miffed  her  way  upon  the  road,  it 
was  not  lawful  for  another  man  to  take  her  into  his  houfe^ 
unlefs  (he  was  benighted  and  in  danger  of  being  loft  or 
drowned  y :  but  a  ftranger  might  carry  her  behind  him  on 
horfeback  to  market,  to  a  juftice  of  the  peace  for  a  warrant 
againft  her  hufband,  or  to  the  fpiritual  court  to  fue  for  a  di- 
vorce*. 2.  Aduiteryy  or  criminal  converfation  with  a  man's 
wife,  though  it  is,  as  a  public  crime,  left  by  our  laws  to  the 
coercion  of  the  fpiritual  courts ;  yet,  confidered  as  a  civil 
injury,  (and  furely  there  can  be  no  greater,)  th^  law  gives  a 
fatisfa£lion  to  the  hufband  for  it  by  a£lion  of  trefpafs  vi  et 
armis  againft  the  adulterer,  wherein  the  damages  recovered 
are  ufually  very  large  and  exemplary.  But  thefe  are  properly  f»  140  J 
increafed  and  diminiflied  by  circumftances* ;  as  the  rank  and 
fortune  of  the  plaintiff  and  defendant;  the  relation  or  con- 
ne£);ion  between  them;  the  fedudlion  or  othervs^ife  of  the  wife, 
'founded  on  her  previous  behaviour  and  charafter ;  and  the 
.  hufband's  obligation  by  fettlement  or  otherwife  to  provide  for 
thofe  children,  which  he  cannot  but  fufpedt  to  be  fpurious* 
In  this  cafe,  and  upon  indi£lments  for  polygamy,  a  marriage 
infoB  miift  be  proved ;  though  generally,  in  other  cafes,  re- 
putation and  cohabitation  are'  fufficient  evidence  of  mar- 
riage **(  1 2).  3*  The  third  injury  is  that  of  beating  a  man's  wife,, 

or 

X  Law  of  nipprlus.  74.  >  Law  of  ntfiprms,  26. 

f  Bro.  Mr.  t.  ireffafs*  33.  ^  Burr.  2057. 

s  Jh'ul.  207. 440. 


(19)  Evidence  may  be  given  in  mitigation  of  damages^  that 
the  hufband  had  criminal  connedtions  with  other  women*  or  that 
he  was  not  accuflomed  to  treat  his  wife  with  tendernefs  and  affec 
tion*  or  that  they  did  not  live  together  upon  terms  of  harmony  or 
cordiality*  for  the  jury  muft  colled*  from  a  coniideration  of  fuch 
circumftances*  the  extent  of  the  wound  which  is  given  to  the  huf- 
band'o  feelings  and  happinefs.  It  b  now  fettled*  that  if  the  jury 
(bo^ld  be  convinced  that  the  hufband  confented  to  the  infamy  of 
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orothcrwiic  ill-ufing  herj  for  which/if  it  be  a  cQmrnonafo 
fault,  batteiyi  or  imprifonment,  the  law  give$  the  ufual  re- 
medy to  recover  damages,  by  aftion  of  trefpafs  vi  et  armis^ 
which  muft  be  brought  in  the  names  of  the  hulband  and  wife 
jointly  :  but  if  the  beating  or  other  maltreatment  be  very  en.» 
orrtious,  fo  that  thereby  the  hufband  is  deprived  for  any  time 
of  the  company  and  aflMlance  of  his  wife,  the  law  then  gives; 
him  ?ifeparate  relnedy  by  an  aft  ion  of  trefpafs>  in;  natJirc  of 
an  aftion  upon  the  cafe,-  for  this  ill^ufage,  p^r  qt4od xonfirtiwn 
4miftPi  in  v/hich  be  (halL  recover  a  fatisfaftion  in  damages  % 

c  Cro.  Jac.  501,  538. 

his  wife,  they  ought  to  find  a  verdi(Sl  for  the  defendant.  4  T,  R, 
651.  This  is  founded  either  upon  the  maxim  voletxti  nan  fit  injuria  j^ 
^  or  upon  the  Qonfideration  tihat  the  plaintiff  as  a  profligate  particep 
criminisi  appears  under  too  unfavourable  circ  urn  dances  to  receive 
any  countenance  or  proteftion  in  a  court  of  juftice.  But  if  the" 
hulband's  condud  does  not  prove  adlual  confent,  but  only  that  de* 
gree  of  negligence  or  levity,  which  probably  contributed  to  the 
.feduftion  of  his  wife,  it  will  not  deprive  him  of  a  verdift,  however 
it  may  lefTen  the  damages.  But  he  can  maintain  no  a£lJon  if  he  ' 
lives  entirely  feparated  from  his  wife  in  confequence  of  a  mutual 
agreement  5  for  the  git  or  foundation  of  the  adlion  is  held  to  con- 
fift-  in-  the  hufband's  lofs  of  the  comfort  and  fociety  of  his  wife* 

ST.R.ss?' 

The  judges  have  declared,  that  in  all  a£lions  of  this  fort  it  is 
the  peculiar  province  of  the  jury  to  eftiraate  what  pecuniary  repa- 
ration ought  to  be  granted .;  and  they  have  refufed  to  grant  a  new 
trial  for  exceflive  damages,  where  a  verdift  was  given  for  5000/, 
Vnder  circumftances  which  were  fuch,  that  one  learned  judge  was 
of  opinion  they  amounted  jco  evidence  of  confent,  and  that  a  ver-p 
dicl  ought  to  have  been  given  for  the  defendant.  4  7*.  i?.  651. 
However  reluftant  the  judges  ntay  appear  to  become  the  arbi- 
trators of  the  price  of  adultery,  yet  that  delicacy  perhaps  ought  not 
to  be  e^xtended  to  a  verdift ;  which  from  the  manifeU  circumt 
Ranees  of  the  cafe  cannot  poffibly  be  reconciled  with  any  f^r  and 
rational  meafure  of  juftice. 

This  adion  for  criminal  converfaiion  having  in  nt  a  mixture  of 
penal  profecution,  fufficienf  evidence  muft  be  produced  to  fatisfy 
the  jury  of  the  a<Sual  marriage,  and  the  identity,  of  the  parties. 

Doit^,  16^. 

6  II.  Injuries 
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^I.  Injuries  that  may  be  offered  to  a  perfon  confidered 
in  the  relation  of  z parent  were  likewife  of  two  kinds:  i.  Ab* 
duSiion^  or  taking  his  children  away ;  and  2.  Marrying  his 
ion  and  heir  without  the  fathcr*s  confent,  whereby  during 
the  continuance  of  the  military  tenures  he  loft  the  value  of 
his  marriage..  But  this  laft  injury  is  now  ceafed,  together 
with  the  right  upon  which  it  was  grounded :  for,  the  father 
being  no  longer  entitled  to  the  value  of  the  marriage,  the 
marrying  his  heir  does  him  no  fort  of  injury,  for  which  a 
civil  aftion  will  lie.  As  to  the  other,  of  abdu£tion  or  taking 
away  the  children  from  the  father,  that  is  alfo  a  matter  of 
doubt  whether  it  be  a  civil  injury,  or  no ;  for,  before  the 
abolition  of  the  tenure  in  chivalry,  it  was  equally  a  doubt 
whether  an  aftion  would  lie  for  taking  and  carrying  away 
any  other  child  befides  the  heir  :  fome  holding  that  it  would  [  141  "j 
not,  upon  the  fuppofition  that  the  only  ground  or  caufe  of 
aftion  was*  lofing  t;he  value  of  the  heir's  marriag^ ;  and  others 
holding  that  an  action  would  lie  for  taking  away  any  of  the 
children,  for  that  the  parent  hath  an  intereft  in  them  all,  to 
provide  for  their  education  **•  If  therefore  before  the  aboli- 
tion of  thefe  tenures  it  was  an  injury  to  the  father  to  take 
away  the  reft  of  his  children,  as  well  as  his  heir,  (as  I  am, 
inclined  to  think  it  was^it  ftill  remain^  an  injury,  and  is  re- 
mediable by  a  writ  of  ravtjhment^  or  adlion  of  trefpafs  vi  et 
armisf  defilio^  velfilia^  rapto  vel  abduBo  ^^ }  in  the  fame  man- 
ner as  the  huiband  may  have  it^  on  account  of  the  abduc- 
tion of.  his  wife^ 

III.  Of  a  fimllar  nature  to  the  laft  is  the  relation  oi  guar- 
dian  and  ward  ;  and  the  like  aftions  mutatis  mutandis ^  as  are 
given  to  fathers,  the  guardian  alfo  has  for  recovery  of  da- 
mages, when  his  ward  is  ftolen  or  ravilhed  away  from  him  ^. 
And  though  guardianlhip  in  chivalry  is  now  totally  abolifhed, 
which  was  tjie  only  beneficial  kind  of  guardianlhip  to  the 
guardian,  yet  the  guardian  in  focage  was  always  s  and  is  ftill 
entitled  to  an  adtion  of  ravijbment^  if  his  ward  or  pupil  b© 

J  Cro.  Eli*.  770,    .  f  lb\d»  139, 

t  F.  N.  B.  30.  g  Ih'd, 
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taken  from  him :  but  then  he  muft  account  to  his  pupil  for 
the  damages  which  he  fo  recovers  **.  And,  as  guardian  in 
focage  was  alfo  entitled  at  common  law  to  a  writ  of  right  of 
nvarci^  de  cuftodia  terrae  et  haeredis^  in  order  to  recover  the 
poffeffion  and  cuftody  of  the  infant  *,  fol  apprehend  that  he 
is  ftill  entitled  to  fue  out  this  antiquated  right.  But  a  more 
fpeedy  and  fummary  method  of  redreffing  all  complaints  rela- 
tive to  wards  and  guardians  hath  of  late  obtained  by  an  appli- 
cation to  the  court  of  chancery ;  which  is  the  fupreme  guar- 
dian, and  has  the  fuperintendant  jurifdi£fcion,  of  all  the  in- 
fants in  the  kingdom.  And  it  is  exprefsly  provided  by  ftatute 
12  Car.  H.  c.  24.  that  teftamentary  guardians  may  maintain 
an  aftion  of  ravifcment  or  trefpafs,  for  recovery  of  any  of 
r  i^i  ]  their  wards,  and  alfo  for  damages  to  be  applied  to  the  ufe  and 
benefit  of  the  infants  ^* 

IV.  To  the  relation  between  majter  TLiiiferuant,  and  the 
rights  accruing  therefrom,  there  are  two  fpecies  of  injuries  in- 
cident. The  one  is,  retaining  a  man's  hired  fervant  be- 
fore his  time  is  expired  5  the  other  is  beating  or  confining  him 
in  fuch  a  manner  that  he  is  not  able  to  perform  his  work.  As 
to  the  firft,  the  retaining  another  pcrfon's  fervant  during  the 
time  he  has  agreed  to  ferve  his  prefent  mafter  ^  this  as  it  is  an 
ungentlemanlike,  fo  it  is  alfo  an  illegal  aft.  For  every  maf- 
ter l>as  by  his  contradi  purchafed  for  a  valuable  confideration 
the  fervice  of  his  domeftics  for  a  limited  time ;  the  inveigling 
or  hit ing  his  fervant,  which  induces  a  breach  of  this  contract, 
IS  therefore  an  injury  to  the  mafter;  and  for  that  injury  the 
law  has  given  him  a  remedy  by  a  fpecial  aflion  on  die-<iafe  • 
and  he  may  alfo  have  an  aftion  againft  the  fervant  for  the 
non-performance  of  his  agreement*.  But,  if  the  new  mafter 
was  not  apprized  of  the  former  contrail,  no  aftion  lies  againft 
bim^y  unlefs  he  refufes  to  reftore  the  fervant  upon  demand. 
The  other  point  of  injury,  is  that  of  beating,  confining,  or- 
difabling  a  man's  fervant,  which  depends  upon  the  fame 

J»  Hale  on  F.  N.  B.  139.  «  F,  N.  B.  167. 

i  F.  N.  B.  iLy.  m  Jbid,  Winch.  51, 

k»P.  Wms.  loS. 
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principle  as  tlic  laft  5  viz,  "the  property  which  the  mafter  has 
by  hisxrontraft  acquired  in  the  labour  of  the  fervant.  In  this 
cafe>  befides  the  remedy  of  an  a&ion  of  battery  or  imprifon<* 
ment,  which  the  fervant  himfelf  as  an  individual  may  have 
againft  the  aggreffor,  the  mafter  alfo,  as  a  recompenfe  for 
A/j-  immediate  lofs,  may  maintain  an  aftion  of  trefpafs  vi  et 
armis ;  in  which  he  muft  allege  and  prove  the  fpecial  damage 
he  ha?  fuftained  by  the  beating  of  his  fervant,  per  quodfervi- 
tium  amtftt " ;  and  then  the  jury  will  make  him  a  proportion- 
able pecuniary  fatisfafiion.  A  fimilar  practice  to  which,  we 
find  alfo  to  have  obtained  among  the  Athenians ;  where  maf- 
ters  were  entitled  to  an  a£lion  againft  fuch  as  beat  or  ill 
treated  their  fervants®(i3). 

We 

«  9  Rep.  113.     10  Rep.  310.  ?  Pott.  Anti^u^  b,  i.  c.  26. 


(13)  It  appears  to  be  a  remarkable  omiffion  in  the  law  of  Eng- 
]and«  which  with  fuch  fcrupulcus  folicitude  guards  the  rights  of  in- 
dividuals>  and  fecares  the  morals  and  good  order  of  the  commu- 
nity >  that  it  fhould  have  aforded  fo  little- protedlion  to  female  chafr 
tity.  It  is  true  that  it  has  defended  it  by  the  punifhment  of  death 
from  force  and  violence*  but  has  left  it  expofed  to  perhaps  greater 
danger  from  the  artifices  and  felicitations  of  fedudion.  In  no  cafe 
whatever*  unlefs  (he  has  h^d  a  promife  of  marriage,  can  a  woman 
herfelf  obtain  any  reparation  for  the  injury  ihe  has  fuftained  from 
the  feducer  of  her  virtue.  And  even  where  her  weaknefs  and  cre- 
dulity have  been  impofed  upon  by  the  moll  folemn  promifes  of 
marriage,  unlefs  they  have  been  overheard  or  made  in  writing, 
ihe  cannot  recover  any  compenfation,  being  incapable  of  giving 
evidence  in  her  own  caufe.  Nor  can  a  parent  maintain  any  ac- 
tion in  the  temporal  courts  againA  the  perfon  who  has  done  this 
wrong  to  his  family,  and  to  his  honour  and  happinefs,  but  by 
fiating  and  proving,  that  from  the  confeqnences  of  the  fedudHon 
his  daughter  is  lefs  able  to  affift  him  as  a  fervant,  or  that  the  fe-r 
dttcer  in  the  purfuit  of  his  daughter  was  a  trefpaifer  upon  his  pre- 
mifes.  H^ce  no  action  can  be  maintained  for  the  fedudion  of 
a  daughter,  which  is  not  attended  with  a  lofs  of  fervice  or  an  inr 
jury  to  property.  Therefore,  in  that  aflion  for  fedu6lion  which  is 
ia  ffloil  general  ufe«  'itix,  a  ftr  quod  fervit turn  ami/it,  the  father 
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Wfi-  may  obfervc  that  in  thefe  relative  injuries,  notice  is 
pnly  Jtakeh  of  the  wrong  done  to  the  fuperior  of  the  parties 


jnuft  prove  that  his  daughter^  when  feduced^  a£tually  aiHfted  in  fome 
degree,  however  inconiiderablCi  in  the  houfewifery  of  his  family; 
and  that  flie  has  been  rendered  lefs  feryiceable  to  him  by  her 
pregnancy  ;  and  I  fhould  think  the  aftion  would  be  fuftained  upon 
the  evidence  of  a  confumption  or  any  real  diforder,  contrafted  by 
the  daughter,  in  confequence  of  her  fcdudion,  or  of  her  fhame  and 
forrow  for  the  violation  of  her  honour.  It  is  immaterial  what,  is  the 
age  of  the  daughter,  but  it  is  ncceffary  that  at  the  timfeof  thefedttftion 
iheihouldbeliviiigin,or  beconfidered  part  Of,  her  father's  faiA^yv 
4  Burr,  1878.  3  fFilf.  18.  And  Mr,  J.  Wilfon,  in  a  cafe  upbft 
the  northern  circuit,  was  of  opinion,  that  a  young  woman  who  was 
upon  a  vifit  at  a  relation's  houfe^  and  was  there  feduced,  might  be 
confidered,  in  fupport  of  this  adion,  as  in  the  fervice  of  her  father,  or 
as  part  of  his  family.  In  this  aftion,  as  the  daughter  does  not  ne- 
celTarily  receive  any  part  of  the  damages  recovered,  fhe  is  a  com- 
petent witnefs,  and  is  generally  produced  to  prove  the  circum- 
ftances  of  th^  fedudion.  But  in  fuch  cafes,  as  in  anions  for  aduU 
tery,  the  damages  are  eflimated  from  the  rank  and  iituation  of  the 
parent,  or  from  the  degree  of  afflidtion  which,  under  all  the  cir- 
cumftances,  he  may  be  fuppofed  to  fufFer.  It  fhould  feem 
that  this  aftion  may  be  brought  by  a  grandfather,  brother, 
uncle,  aunt,  or  any  relation  under  the  prote£tion  of  whom,  in  loc9 
parentis t  a  woman  refides ;  efpecially  if  the  cafe  be  fuch  that  (he 
can  bring  no  a£lion  herfelf:  but  the  courts  would  not  permit  a 
perfon  to  be  puniihed  twice  by  exemplary  damages  for  the  fame 
injury.     zT.R,  4. 

.  Another  adion  for  fedudion  is  a  common  adion  for  trefpafs, 
which  may  be  brought  when  the  feducer  illegally  entered  the  fa/- 
ther's  houfe ;  in  which  adioh  the  debauching  hb  daughter  may 
be  dated  and  proved  as  an  aggravation  of  the  trefpafs.  2  T.  R'. 
1787.    _        _  ^  ^ 

'  In  this  aftion  the  fedudion  may  fee  proved,  though  it  may 
not  have  been  followed  by  the  confequences  of  pregnancy  or 
the  lofs  of  fervice.  But  thefe  are  the  only  adions- which 
have  been  extended  by  the  modern  ingenuity  of  the  courts,  to 
enable  an  unhappy  parent  to  recover  a  recompenfe  under  certain 
tircumdancesj  for  the  injury  he  has  fuilained  by  the  fedudion  of 
his  daughter.  .  . 
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related  by  the  breach  anddiflblution  of  either  the  relation  itfelf, 
or  at  leaft  the  advantages  accruing  therefrom ;  while  the  lofs 
of  the  inferior  by  fuch  injuries  is  totally  unregarded.  One 
reafon  for  which  may  be  this  :  that  the  inferior  hath  no  kind 
of  property  in  the  compan^,  care,  or  affiftance  of  the  fuperior, 
as  the  fuperior  is 'held  to  have  in  thofe  of  the  inferior  5  and 
therefore  the  inferior  can  fufFer  no  lofs  or  injury.  The  wife 
cannot  recover  damages  for  beating  her  hufband,  for  (he  hatH 
no  feparate  intereft  in  any  dilng  during  her  coverture.  *  The 
child  hath  no  property  in  his  father  or  guardian;  as  they  have 
in  him,  for  the  fake  of  giving  him  education  and  nurture. 
Yet  the  wife  or  the  child,  if  the  hufband  or  parent  be  flain, 
h^ve  a  peculiar  fpecies  of  crhninal  profecution  allowed  them, 
in  the  nature  of  a  civil  fatisfaftion  ;  which  is  called  an  appeal^ 
and  which  will  be  confidered  in  the  next  book.  And  fo  the 
fervant,  whofe  matter  is  difabled,  does  not  thereby  lofe 
his  maintenance  or  wages.  He  had  no  property  in  his  maf- 
ter ;  and,  if  he  receives  his  part  of  the  ftipulated  contraft, 
he  iuffers  no  injury,  and  is  therefpre  entitled  to  no  a£lion, 
for  any  battery  or  imprifonment  which  fuch  matter  may 
happen  to  endure. 
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CHAPTER     THE     NINTH* 

OP    INJURIES    TO   PERSONAL 
PROPERTY. 


IN  the  preceding  chapter  we  confidercd  £hc  wrong*  or  ia* 
juries  that  affedlcd  the  rights  of  perfons,  cither  confider*. 
ed  as  individuals^  or  as  related  to  each  other ;  and  are  at  pre* 
fent  to  enter  upon  the  difcuffion  of  fuch  injuries  as  aSe£t  the 
rights  of  property^  together  with  the  remedies  which  the  law 
has  given  to  repair  or  redrefs  them. 

And  here  again  we  mud  follow  our  former  divifion*  (^ 
property  into  perfonal  and  real :  perfinaly  which  confifts  in 
goods,  money,  and  all  other  movable  chattels,  and  things 
thereunto  incident  $  a  property,  Which  may  attend  a  man^s 
perfon  wherever  he  goes,  and  from  dienee  receives  it's  deno- 
mination :  and  real  prqperty,  which  confifts  of  fuch  things 
^  are  permanent,  fixed,  and  immoveable  $  as  lands,  tene« 
ments,  and  hereditaments  of  all  Unds^  which  are  not  an- 
nexed to  the  perfon,  nor  can  be  moved  from  the  place  is^ 
wUchtbeyfubfiO;. 
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FtRST  then  we  are  to  confider  the  injuries  that  may  be 
ofiered  to  the  rights  of  perfonal  property;  and,  of  thefe,  firft 
the  rights  of  perfonal  property  in  poffijjion^  and  then  thofe 
that  are  in  A^id^  only  ^. 

I.  The  rights  of  perfonal  property  in  poj/effion  are  liable  tb 
two  fpecies  of  injuries :  the  amotion  or  deprivation  of  that 
pofTeffion  %  and  the  abufe  or  daitiage  of  the  chattels,  while 
the  poffcffion  continues  in  the  legal  owner*  The  former,  or 
deprivation  of  pofieflion,  is  alfo  divifible  into  tWo  branches  ; 
the  unjuft  and  unlawful  taking  them  away;  and  th^  unjuft 
detainmg  them,  though  the  original  taking  might  be  lawful* 

I.  And  firft  of  an  unlawful  iakingk  The  right  of  pro- 
perty in  all  external  things  being  folely  acquired  by  occu- 
pancy, as  has  been  formerly  ftated,  and  preferved  and  tranf- 
f erred  by  grants,  deeds,  and  wills,  which  are  a  continuation 
of  that  occupancy ;  it  follows  as  a  neceffary  confoqucnce,  that 
when  I  once  have  gained  a  rightful  pofleffioii  of  any  goods  or 
chattels,  either  by  a  juft  occupancy  or  by  a. legal  transfer, 
whoever  either  by  fraud  or  force  dUpoiTeifes  me  of  them  is 
guilty  of  a  tranfgreffion  againft  the  law  of  fociety,  which  is 
a  kind  of  fecondary  law  of  nature.  For  there  muft  be  an  end 
of  all  focial  commerce  between  man  and  man,  unlefs  private 
pofleflions  be  fecured  from  unjuft  invafions:  and,  if  an  ac- 
quifition  of  goods  by  either  force  or  fraud  Were  allowed  to 
be  a  fufficient  title,  all  property  would  foon  be  confined  to  the 
moft  ftrong,  or  the  moft  cunning ;  and  the  weak  and  fimple- 
minded  part  of  mankind  (which  is  by  far  the  moft  numerous 
divifion)  could  never  be  fecure  of  their  poflelfions* 

A 

The  wrongful  taking  of  goods  being  thus  moft  clearly  an 
injury,  the  next  confederation  is,  what  remedy  the  law  of 
England  has  given  for  it.  And  this  is,  in  the  firft  place,  the 
reftitution  of  the  goods  tbemfelves  fo  wrongfully  taken,  with 
damages  for  the  lofs  fuftaincd  by  fuch  unjuft  invafion ;  which  [  146  3 
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is  cfFedied  by  aftion  of  replevin:  an  inftitution,  which  the 
mirror  c  afcribes  to  Glanvil,  chief  juftice  to  king  Henry  the 
fecond.  This  obtains  only  in  one  inftance  of  an  unlawful 
taking,  that  of  a  wrongful  diftrefs ;  and  this  and  the  a£tion 
of  detinue  (of  which  I  fhall  prefently  fay  more)  are  almoft 
the  oiily  a£^icJns,  in  >vhich  the  adual  fpiecifid  pofleffion  of 
the  identical  perfonal  chattel  is  reftored  to  the  proper  owner. 
For  things  perfonal  are  looked  upon  by  the  law  as  of  a  na- 
ture fo  tranfitory  and  perifhable,  that  it  rs  for  the  mod  par; 
impoffible  either  to  afcertain  their  identity,  or  to  reftorc 
them  in  the  fame  condition  as  when  they  came  to  the  hand$ 
.  of  the  wrongful  poffeflbr.  And,  firice  ir  is  a  maxim  that 
**  lex  neminem  cogit  ad  vana^  feu  impojjibiliay^  it  therefore 
contents  itfelf  in  general  with  reftoring,  n-ot  the  thing  itfelf, 
but  a  pecuniary,  equivalent  to  the  party  injured ;  by  giving 
him  a  fatisfaftion  in  damages.  But  in  the  cafe  of  a  dijirefs^ 
the  good»  are  from  the  firft  taking  in  the  cuftody  of  the  law^ 
and  not  merely  in  that  of  the  diftreinor ;  and  therefore  they 
may  not  only  be  identified,  but  alfo  reftored  to  their  firft 
poffeflbr,  without  any  material  change  in  their  condition. 
And,  being  thus  in  the  cuftody  of  the  law,  the  taking  them 
back  by  force  is  looked  upon  as  an  atroctous  injury,  and  de- 
nominated a  refcous^  for  which  the  diftreinor  has  a  remedy 
in  *damages,  either  by  writ  of  refeous  *^,  in  cafe  they  were 
going '  to  the  pound,  or  by  writ  de  parco  fraEio^  or  pound" 
breach  ^y  in  cafe  they  were  a£bually  impounded.  He  may 
alfo  at  his  option  bfing  an  aft  ion  oh  the  cafe  for  this  injury: 
and  fliall  therein,"  if  the  diftrefs  were  taken  for  rent,  recover 
treble  damages  ^  The  term,  refeous^  is  iikewife  applied  to 
the  forcible  delivery  of  a  defendant,  whenarrefted,  from  the 
officer  who  is  carryin^him  to  prifon.  In  which  circum-  ■ 
ftances  the  plaintiff  has  a  fimilar  remedy  by  aftion  on  the 
cafe,  or  of  refeous  s  :  or,  if  the  ftieriff  makes  a  return  of  fucfh 
r  X45  "J  rrfcous  to  the  court  out  of  which  the  procefs  iffued,  the  re* 
fcuer  will  be  puniflied  by  attachment  ^ 


c  c.  2.  §  6.  f  Stat.  4  W-  &  M.  Seir.  1.  c.  5. 

ii  F.  J^.  B.  lorv  '  g  6  Mad,  211. 
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fureties  in  a  Aim  of  double  the  value  of  the  goods  diftreinedy 
conditioned  to  profecute  the  fuit  with  efFeft  and  without  de- 
lay, and  for  return  of  the  goods ;  which  bond  (hall  be  af- 
figned  to  the  avowant  or  perfon  making  cognizance,  on  rc- 
queft  made  to  the  officer  j  and,  if  forfeited,  may  be  fued  in 
the  name  of  the  affignee.  And  certainly,  as  the  end  of  all 
diftrefies  is  only  to  compel  the  party  diftreined  upon  to  fatisfy 
the  debt  or  duty  owing  from  him,  thi§  end  is  as  well  anfwered 
by  fuch  fufficient  fureties  as  by  retabing  the  very  diftrefe, 
which  might  frequently  occalion  great  inconvenience  to  the 
owneri  and  that  the  law  never  wantonly  inflifts.  The  (heriff, 
on  receiving  fuch  fecurity,  is  immediately,  by  his  officers, 
to  caufe  the  chattels  taken  in  diftrefs  to  be  reftored  into  the 
poffeffion  of  the  party  diftreined  upon(  i );  unlefs  the  diftreinor 
claims  a  property  in  the  goods  fo  taken.  For  if,  by  this  me- 
thod of  diftrefs,  the  diftreinor  happens  to  come  again  into 
poffeffion  of  his  own  property  in  good^  which  before  he  had 
loft,  the  law  allows  him  to  keep  them,  without  any  refer- 
ence to  the  manner  by  which  he  thus  has  regained  poffef- 
fion ;  being  a  kind  of  perfonal  remitter^.  If  therefore  the 
diftreinor  claims  any  fuch  property,  the  party  replevying  muft 
fue  out  a  writ  de  proprietate  probanda^  in  which  the  {heriff  ie 
to  try,  by  an  inqueft,  in  whom  the  property  previous  to  the 
diftrefs  fubfifted**.  And  if  it  be  found  to  be  in  the  diftreinor, 
the  fheriff  can  proceed  no  farther;  but  muft  return  the  claim 
of  property  to  the  court  of  king*s  bench  or  common  pleas,  to 
be  there  farther  profecuted,  if  thought  advifeable,  and  therp 
finally  determined  "^f 

But  if  no  claim  of  property  be  put  in,  or  if  (upon  trial) 
the  flieriff's  inqueft  determines  it  ag^inft  the  diftreinor  j  then 

^Seepag.  19.  9CQ.LUt.145f    Finch.  L.  450. 

f  Finph*  L*  3i6« 

I  ■  ■  ■■         ■  ■  ■      ■  I  "1 

^  -  ( i)  If  goods  are  taken  in  diftrefs  for  rent  and  are  replevied,  the 
landlord  who  diflraincd  has  no  lien  ppon  the  goods>  bat  his  only 
jrmedy  is  upon  ^  replcvin-boad*    1  Bro,  427, 
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the  Iheriff  is  to  replevy  the  goods  (making  ufe  of  even  force, 
^  if  the  diftrcinor  makes  refiftance')  in  qafe  the  goods  be  found  [  149  ] 
within  hi«  county.  But  if  the  diftrefs  be  carried  out  of  the 
county,  or  concealed,  then  the  iherifF  may  return  that  the 
goods,  or  beafts,  are  eloigned,  ebngata^  carried  to  a  diftance, 
to  places  to  him  unknown :  and  thereupon  the  party  replevy- 
ing (hall  have  a  writ  of  capias  in  ivithernamj  in  vetito^  (or,  more 
properly,  repetito-)  nanuo^  a  term  whi(:h  fignifies  a  fecond  or  ' 
reciprocal  diftrefs  *,  in  lieu  of  the  firft  which  was  eloigned. 
It  is  therefore  a  command  to  the  fherifF  to  take  other  goods 
of  the  diftreinor,  in  lieu  of  the  diftrefs  formerly  taken,  and 
eloigned,  or  withheld  from  the  owner^  So  that  here  is  now 
diftrefs  againft  diftrefs ;  one  being  taken  to  anfwer  the  other, 
by  way  of  reprifal",  and  as  a  punifliment  for  the  illegal  be- 
haviour of  the  original  diftreinor.  For  which  reafon  goods 
taken  in  nvithernam  cannot  be  replevied,  till  the  original  dif- 
trefs is  forthcoming  ^ 

But,  in  common  cafes,  the  goods  are  delivered  back  to 
the  party  replevying,  who  is  then  bound  to  bring  his  adion 
of  replevin  5  which  may  be  profecuted  in  the  county-court, 
be  the  diftrefs  of  what  value  it  may^.  But  either  party  may 
remove  it  to  the  fuperior  courts  of  king's  bench  or  common 
pleas,  by  writ  of  recordari  oxpone^'y  the  plaintiff*  at  pleafure, 
the  defendant  upon  reafonable  caufe  y  \  and  alfo,  if  in  the 
courfe  of  proceeding  any  right  of  freehold  comes  in  queftion, 

r  ft  Iqft.  193.  the  univerfity  of  Bruges  in  FIanden| 

•  Smith's  comnionw.  b.  3.  c.  lo.  who  gave  a  univerlal  challenge  to  dirpiice 

%  Inft.  141.    HickesV  Tbefaur*  164.  with  any  perfon  in  any  fcience  s  in  omn 

t  F.  N.  B.  69.  73*  Jcibilty  et  de  quoHbet  ente.    Upon  which 

«  In  the  old  northern  languages  the  Mr.Morefenthimthiiqueftion««^r»m 

word  witbtrnam  is  ufed  as  c<}uiTa!ent  to  **  averia  earucae^  eapta  in  vetitt  namh^ 

rtfnfalu     (Stieoihook,  de  jure  Jueon.  **Jint  irrepUgibiUa  $**  whether  beafti  of 

/.  I.  (.  10.)  the  plough,  taken  in  witbemamp  art 

V  Ray m.  475.  The  fabftance  of  this  incapable  of  being  replevied.  (Hoddcfd*. 

rule  compofed  the  terras  of  that  famous  c.  5.}        ^ 

queftion,  with  which  fir  Thomas  More  w  %  Jn^  139.                                                x 

(when  a  ftudent  on  his  travels)  is  faid  to  >  a  Inft.  13.        . 

have  puzf  led  »  pragmatical  profeflbr  in  T  F«  N«  B,  69^  70. 
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the  {heriff  can  proceed  no  farther'  ;  fo  that  it  is  ufual  to  carry 
k  up  in  the  firft  inftance  to  the  courts  of  Weilminfter-hall. 
C  15^  ]  Upon  this  a&ion  brought,  and  declaration  delivered,  the 
.     diftreidor,  who  is  now  the  defendant,  makes  avowry:  that 
is,  he  avows  taking  the  diftreds  in  his  own  right,  or  the  right 
of  his  wife  '  \  aod  fets  forth  the  reafon  of  it,  as.  for  rent 
arrere,  damage  done,  or  other  caufe :  or  elfe,  if  he  juftifies 
in  another's  right  as  his  bailiff  or  fervant,  he  is  faid  to  make 
cognizance:  that  is,  he  acknowUges  the  taking,  but  iniifts  that 
fuch  taking  was  legal,  as  he  a£led  by  the  command  of  one 
who  had  a  right  to  diftrein :  and  on  the  truth  and  legal  merits 
•of  this  avowry  or  cognizance  the  caufe  is  determined.     If  it 
be  determined  for  the  plaintiff,  viz.  that  the  diftrefs  was 
wrongfully  taken ;  he  has  already  got  his  goods  back  into  his 
own  poffefl^on,  and  fhall  keep  them,  and  moreover  recover 
damages^.     But  if  the  defendant  prevails,  by  the  default  or 
nonfuit  of  the  plaintiff,  then  he  (hall  have  a  writ  dc  retorna 
hahendoi  whereby  the  goods  or  chattels  (which  were  diftrein- 
ed  and  then  replevied)  are  returned  again  into  his  cuftody  ; 
to  be  fold,  or  otherwife  difpofed  of,  as  if  no  replevin  had 
teen  made.     And  at  the  common  law,  the  plaintiff  might 
have  brought  another  replevin,  and  fo  infinitam  tp  the  in- 
tolerable vexation  of  the  defendant*    Wherefore  the  ftatutc 
of  Weftm.  2.  c.  2.  reftrains  the  plaintiff,  when  nonfuited, 
from  fuing  out  any  frcfli  replevin;  but  allows  him  z  judicial 
writ,  iffuing  out  of  the  original  record,  and  called  a  writ  of 
fecond  deliverance^  in  order  to  have  the  fame  diftrefs  again 
delivered  to  him,  on  giving  the  like  fecurity  as  before    And, 
jf  the  plaintiff  be  a  fecond  time  nonfuiti  or  if  the  defendant 
has  judgment  upon  verdift  or  demurrer  in  the  firft  replevin, 
he  fhall  have  a  writ  of  return  irreplevifahle  :  after  which  no 
writ  of  fecond  deliverance  fliall  be  allowed^.  But  in  cafe  of  a 
difti^efs  for  rent  arrere,  the  writ  of  fecond  deliverance  is  in 
^ffeft*  taken  away  by  ftatute  17  Car.  II.  c.  7..  which  direfks 
that,  if  the  plaintiff  be  nonfuit  before  iffue  joined,  tjben  upon 

%  Finch.  L,  317,  c  »  Inft.  349. 

«  ^  Saund.  195.  d  ;  Vcniy.  64. 

^  Ft  N»  B.  ^3t 
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fugg6ftion  made  on  the  record  m  nature  of  an  avowry  or  cog- 
nizance; or  if  judgment  be  given  againft  him  on  demurrer, 
then,  without  any  fuch  fuggeftion,  the  defendant  may  have  a 
writ  to  inquire  into  the  value  of  the  diftrefs  by  a  jury^  and  [  151  J 
fliall  recover  the  amount  of  it  in  damages,  if  lefs  than  the 
arrear  of  rent ;  or,  if  more,  then  fo  much  as  (hall  be  equal 
to  fuch  arrear,  with  colls :  or,  if  the  nonfuit  be  after  iiTue 
joined,  or  if  a  verdift  be  againft  the  plaintiff,  then  the  jury' 
impanneUed  to  try  the  caufe  fhall  aflefs  fuch  arrears  for  the 
defendant :  and  if  (in  any  of  thefe  cafes)  the  diftre^^  be  in- 
fufficient  to  anfwer  the  arrears  diftreined  for,  the  defendant* 
may  take  a  farther  diftrefs  or  diftrefles  ^,    But  otherwife,  if, 
pending  a  replevin  for  a  former  diftrefs,  a  man  diftreins  agaia 
for  the  fame  rent  or  fervice,  then  the  party  is  not  driven  ta 
bis  a£iion  of  replevin,  but  (hall  have  a  writ  of  recaption  ^,  and 
recover  damages  for  the  defendant  the  re-diftreinor's  contempt 
of  the  procefs  of  the  law. 

In  like  manner,  other  remedies  for  other  unlawful  takihgi? 
of  a  man's  goods  confift  only  in  recovering  a  fatisfaftion  la 
damages^  As  if  a  man  takes  the  goods  of  another  aut  of  his 
aftwalpr  virtual  polTefTion,  without  having  a  lawful  title  fo 
to  do,  it  is  an  injury ;  which,  though  it  doth  not  amount 
'  to  felony  unlefs  it  be  done  anlmo  furandi^  is  neverthelefs  a 
tranfgrejGTion,  for  which  an  aftion  of  trefpafs  vi  et  armis  will 
lie ;  wherein  the  plaintiff  (hall  not  recover  the  thing  itfelf, 
but  only  damages  for  the  lofs  of  it.  Or,  if  committed  with- 
out force,  the  party  may,  at  his  choice,  have  another  remedy 
in  damages  by  aSion  of  trover  and  converfton^  of  which  I  (haU 
prefently  fay  more, 

1.  Deprivation  of  pofleffion  may  alfo  be  by  an  unjuft 
detainer  of  another's  goods,  though  the  original  taking  was 
lawful.  As  if  I  diftrein  another's  cattle  damagc-feafant,  and 
before  they  arc  impounded  he  tenders  me  fufficient  amends  \ 
now,  though  the  original  taking  was  lawful,  my  fubfequent 
4etainment  of  them  after  tender  of  amends  is  wrongful,  and 

C  Siat,  17  Car.  II.  «.  7.  ^  F.  N,  B.  71. 
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he  (hall  h^re  an  a^ion  oi  replevin  againftme  to  recover  them^^: 
,  in  which  he  (hall  recover  damages  only  for  the  detentiomnA  not 

£  152  3  for  the  caption^  becaufe  the  original  taking  was  lawfuL    Or,  if 
^  I  lend  a  man  a  horfe,  and  he  afterwards  refufes  to  reftorc  it, 

this  injury  confifts  in  the  detaining,  and  not  in  the  original 
taking,  and  the  regular  method  for  me  to  recover  poiTei&on  is 
by  action  of  detinue^.    In  this  a£lion,  oi  detinue^  it  is  neceflary 
to  afccrtain  the  thing  detained, in  fuch  a  manner  as  that  it  may 
be  fpecifically  known  and  recovered.    Therefore  it  dannot 
be  brought  for  money,  corn,  or  the  like  \  for  that  cannot  be 
known  from  other  money  or  com ;  unlefs  it  be  in  a  bag  or  a 
lack,  for  then  it  may  be  diftinguifliably  marked.    In  order 
therefore  to  ground  an  a£lion  of  detinue,  which  is  onlyfor  the 
detaining,  thefe  points  are  neceflary* :  i.  That  the  defendant 
came  lawfully  into  poffeffionof  the  goods,  as  either  by  delivery 
to  him,  or  finding  them;  2.  That  the  plaintiff  have  a  property; 
3.  That  the  goods  themfelves  be  of  fome  value ;  and  4.  That 
they  be  afcertained  in  point  of  identity.     Upon  this  the  jury, 
if  they  find  for  the  plaintiff,  affefs  the  refpe£iive  values  of  the 
feveral  parcels  detained,  and  alfo  damages  for  the  detention. 
And  the  judgment  is  conditional ;  that  the  plaintiff  recover 
the  faid  goods,  or  (if  they  cannot  be  had)  their  refpedivc 
values,  and  alfo  the  damages  for  detaining  themj.     But  there 
is  one  difadvantage  which  attends  this  adion  j  viz.  that  the 
defendant  is  herein  permitted  to  wage  his  law,  that  is,  to  ex- 
culpate himfelf  by  oath*^,  and  thereby  defeat  the  plaintiff  of 
his  remedy :  which  privilege  is  grounded  on  the  confidence 
originally  repofed  in  the  bailee  by  the  bailor,  in  the  borrower 
by  the  lender,  and  the  like  \  from  whence  arofe  a  ftrong 
prefumptive  evidence,  that  in  the  plaintiff's  own  opinion  the 
defendant  was  worthy  of  credit.     But  for  this  reafon  the 
aflion  itfelf  is  of  late  much  difufed,  and  has  given  place  to 
the  action  of  trover* 

This  a£lion  of  trover  and  converfion^  was  in  It's  original 
'^  a£tion  of  trefpafs  upon  the  cafe,  for  recovery  of  damages 

J  _        g  F.  N,  B.  69*  j  Co.  Entr.  170*    Cro.  Jac.  681  • 
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againft  fuch  perfon  as  had y^^^^  another's  goods,  and  refufed 
to  delivw  them  on  demand^  but  converted  them  to  his  own 
.life ;  from  which  finding  and  converting  it  is  called  an  adion  C  1^3  } 
of  trover  and  converjlon.  The  freedom  of  this  a&ion  from 
wager  of  law,  and  the  lefs  degree  of  certainty  requifitc  in  dc^ 
fcribing  the  goods  ^  gave  it  fo  confiderable  an  s^dvantage 
over  the  adlion  of  detinue^  that  by  a  fiftion  of  law  anions  oi 
trover  were  at  length  permitted  to  be  brought  againft  any 
man,  who  had  in. his  poffcffion  by  any  means  whatfoever  the 
perfonal  goods  of  another,  and  fold  them  or  ufed  them  witii- 
out  the  cgnfent  of  the  owner,  or  refufed  to  deliver  them  whea 
demanded*  The  injury  lies  in  the  converfion :  for  any  man 
may  take  the  goods  of  another  into  poiTeflion,  if  he  finds 
them;  but  no  finder  is  allowed  to  acquire  a  property  therein^ 
unlefs  the  owner  be  for  ever  unknown"* :  and  therefore  he 
muft  not  convert  them  to  his  own  ufe,  which  the  law  pre- 
fumes  him  to  do,  if  he  refufes  to  reftore  them  to  the  owner:  « 
for  which  reafon  fuch  refufal  alone  is,  prima  faciaey  fufficient 
evidence  of  a  converfion  "•  The  faft  of  the  finding,  or  tro» 
very  is  therefore  now  totally  immaterial :  for  the  plaintiff 
ixeeds  only  to  fuggeft  (as  words  of  form)  that  he  loft  fuch 
goods,  and  that  the  defendant  found  them :  and,  if  he  proves 
that  tihe  goods  are  his  property,  and  that  the  defendant  had 
them  in  his  pofTeiTion,  it  is  fufficient.  But  a  converfion  muft 
be  fully  proved :  and  then  in  this  adion  the  plaintiff  ihall 
recover  damages,  equal  to  the  value  of  the  thing  converted^ 
but  not  the  thing  itfelf ;  which  nothing  will  recover  but  ai| 
Si£tion  of  detinue  or  replevin. 

As  to  the  damage  that  may  be  offered  to  things  perfonal^ 
while  in  t;be  poffeffion  of  the  owner,  as  hunting  a  man's  deer^ 
(hooting  his  dogs,  poifoning  his^cattle,  or  in  any  wife  taking 
from  the  value  of  any  of  his  chattels,  or  making  them  in  a 
worfe condition  than  before,  thefe  are  injuries  too  obvious  to 
need  explication.  I  have  only  therefore  to  mention  the  re- 
fnedies  given  by  the  law  to  redrefs  them^  which  are  in  two 

ISalk.654.  BioRep«56« 

^    ^  See  book  I.  ch«  8.  book  II*^  ph.  i .  apd  |i6v 

(hapesi 


Digitized  by 


Google 


153  Private  Book  Ilf.*^ 

fliapes ;  by  a(^ion  of  trefpafs  vi  et  armis^  where  Ae  aft  is  in 
itfelf  immediately  injurious  to  another's  property,  and  therc- 

£  154  3  fore  neceffarily  accompanied  with  fomc  degree  of  force}  and 
by  fpecial  a<aion  on  the  cafe^  where  the  adi  is  in  itfelf  indifife- 

'  '  rent,*and  the  injury  only  confequential^  and  therefore  arifing 

without  any  breach  of  the  peace.  In  both  of  which  fuits  the 
plaintiff  (hall  recover  damages,  in  proportion  to  the  injury 
which  he  proves  that  his  property  has  fuftaincd.  And  it  is 
not  material  whether  the  damage  be  done  by  the  defendant 
Ikimfelfy  or  his  fervants  by  his  dire£lion  }  for  the  a£lion  ixriU 
lie  againft  the  mafter  as  well  as  the  fenrant  <>«  And,  if  a  man 
keeps  a  dog  or  other  brute  animal,  ufed  to  do  mifchief,  as 
by  worrying  (heep,  >or  the  like,  the  owner  muft  anfwer  for 
the  confequences,  if  he  knowsof  fudi  evil  habit  f*  (2}. 

II.  Hitherto  of  injuries  affe£ling  the  right  of  things 
}>€rfonal,  m  pojfejfton.  We  arc  next  to  confider  thofe  which 
regard  things  in  aBion  only ;  or  fuch  rights  as  are  founded 
on,  and  arife  from  contraBs ;  the  nature  and. feveraldivifion» 
of  which  were  explained  in  the  preceding  volume**.  The 
violation,  or  non-performance,  of  thefe  contrafts  might  be 
cxte^ided  into  as  great  a  variety  of  wrong§,  as  the  rights  which 
we  then  confidered :  but  I  fliall  how  confider  them  in  a  more 
comprehenfive  view,  by  liiere  making  only  a  twofold  divifion 
of  contrails ;  v/z,  contrails  e^cprefi^  and  contradis  implied s 
and  pointing  out  the  injuries  that  arife  from  the  violdtion  of 
eajch,  witii  their  refpeCtive  reraj^dies. 

Express  contrafts  include  three  diftin£l  fpecies ;  debts, 
(Covenants,  and  promifes. 

•    •  Noy's  Max.  c.  44.  %  See  book  II.  ch«  30. 

P  Cio.  C^.  4  5^4.  4S 7*  ^ 

: I  .■     i 

^2)  But  the  owner  is  not  anfwerable  for  the  firfl  mifchief  done 
\)y  a  dog,  a  bull,  or  other  tame  animal,  BulL  N,  P.  77,  Yet  if  he 
ihould  carry  his  dog  into  a  field,  where  he  himfelf  is  a  trefpafTer* 
and  the  dog  (hould  kill  fheep,  this^  though  the  firft  offence,  might 
I  conceive  be  dated  and  proved  as  an  aggravation  pf  the  trefp»fs. 

7  X.  Tia 


Digitized  by 


Google 


Ch.  9;  Wrongs.  154 

I.  The  kgal  acceptation  of  debt  is,  a  fum  of  money  due 
by  certain  and  exprefs  agreement :  as,  by  a  bond  for  a  deter- 
minatefum ;  a  bill  or  note ;  a  fpecial  bargain ;  or  a  rentreferved 
on  a  leafe;  where  the  quantity  is  fixed  and  fpecific,  an4 
does  not  depend  upon  any  fubfequent  valuation  to  fettle  it. 
The  non-payment  of  thefe  is  an  injury,  for  which  the  proper 
remedy  is  By  aclion  of  debt^,  to  compel  the  performance  ~of 
the  contraft  and  recover  the  fpecifical  fum  due'.  This  is  the  [  1 55  J 
fhorteft  and  fureft  remedy ;  particularly  where  the  debt  arifes 
upon  a  fpecialty,  that  is,  upon  a  deed  or  inftrument  undei^ 
feal.     So  alfo,  if  I  verbally  agree  to  pay  a  man  a  certain  price 
for  a  certain  parcel  of  goods,  and  fail  in  the  performanjce,  an^ 
aftion  of  debt  lies  againft  me ;  for  this  is  alfo  a  determinate 
contradl: :  but  if  I  agree  for  no  fettled  price,  I  am  not  liable 
to  an  aftion  of  debt,  but  a  fpecial  aftion  on  the  cafe,  accord- 
ing to  the  nature  of  my  contrafl.     And  indeed  aftions  of 
debt  are  now  feldom  brought  but  upon  fpecial  contrads  under 
feal ;  wherein  the  fum  due  is  clearly  and  precifely  expreffed : 
for,  in  cafe  of  fuch  an  adlion  upon  a  fimple  contraft,  the  plain- 
tiff labours  under  two  difficulties.     Firft,  the  defendant  has 
here  the  fame  advantage  as  in  an  aft  ion  of  detinue^  that  of 
waging  his  law,  or  purging  himfelf  of  the  debt  by  oath,  if 
he  thinks  proper C     Secondly,  in  an  aftion  of  debt  the  plain- 
tiff muft  prove  the  whole  debt  he  claims,  or  recover  nothing 
at  alt.     For  the  debt  is  one  fingle  caufe  of  adlion,  fixed  and 
determined  j'  and  which  therefore,  if  the  proof  varies  from  the 
claim,  cannot  be  looked  upon  as  the  fame  contraft  whereof 
the  performance  is  fued  for.     If  therefore  I  bring  an  aftion 
of  debt  for  30/,  I  am  not  at  liberty  to  prove  a  debt  of  20/,  and 
recover  a  verdid  thereon ' ;  any  more  than  if  I  bring  ai?i 
a£lion  of  detinue  for  a  horfe,  I  can  thereby  recover  an  ox. 
!f  or  I  fail  in  the  proof  of  that  contraft,  which  my  aftion  or 
complaint  has  alleged  to  be  fpecific,  exprefs,  and  determinate^  « 

But  in  an  aftion  pn  the  cafe,  on  what  is  called  an  indebitatm 
ajfumpfiti  which  is  not  brought  to  compel  a  fpecific  perforo?^* 

r  F.  N.  B.  119.  t  prf.  Lty  geger.  93.     Dyer.  119* 

»  Sec  appQn4iic,  N"  III.  §  1/  '    %  Rpll,  Ahx,  7c)&.     i  Sh^.  ilf. 
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ance  of  the  contrail,  but  to  recover  damages  for  it's  non- 
performance, the^  implied  ajfumtjit^  and  confequently  the 
damages  for  the  breach  of  it,  are  of  their  nature  indetermi- 
nate ;  and  will  therefore  adapt  and  proportion  diemfelves  to 
the  truth  of  the  cafe  which  ihall  be  proved,  without  being 
confined  to  the  precife  demand  dated  in  the  declaration.  For 
t  '5^  ]  if  jwjdebt  be  proved,  however  Icfs  than  the  fum  demanded, 
the  law  will  raife  a  promife  pro  tanto^  and  the  damages  will 
of  courfebe  proportioned  to  the  a£lual  debt.  So  that  I  may 
declare  that  the  defendant,  being  indebted  to  me  in  30/,  under-' 
Jook  or  promifed  to  pay  it,  but  failed ;  and  lay  my  damages 
arifing  from  fuch  failure  at  what  fum  I  pleafe  :  and  the  jury 
will,  according  to  the  nature  of  my  proof,  allow  me  either 
the  whole  in  damages,  or  any  inferior  fum.  And,  even  in 
afiions  of  debty  where  the  contrafk  is  proved  or  admitted,  if 
the  defendant  can  fliew  that  he  has  difcharged  any  part  of  it, 
the  plaintiff  ihall  recover  the  reGdue  »» 

Th9  form  of  the  writ  of  debt  is  fometimes  in  the  debet  and 
detinetf  and  foipetimes  in  the  detinet  only :  that  i$,  the  vnrit 
ftates,  either  that  the  defendant  owes  and  unjuftly  detains  the 
debt  or  thing  in  queftion,  or  only  that  he  unjuftly  detains  iti 
It  is  brought  in  the  debet  as  well  as  detinet,  when  fued  by  one 
of  the  original  contracting  parties  who  perfonally  gave  the 
credit,  againft  the  other  who  perfonally  incurred  the  debt,  or ' 
againft  his  heirs,  if  they  are  bound  to  the  payment ;  as  by  the 
obligee  againft  the  oblijgor,  the  landlord  againft  the  tenant^ 
fsfc.  But,  if  it  be  brought  by  or  againft  an  executor  for  a  debt , 
due  to  or  from  the  teftator,  this  not  being  bis  own  debt,  ihall 
befuedforintheJ^xWonlyw.  Soalfoif  thea^^ionbeforgoods^ 
for  com,  or  an  horfe,  the  writ  ftiall  be  in  the  detinet  only ;  for 
nothing  but  a  fum  of  money,  for  which  I  (or  my  anceftors  in 
my  name)  have  perfonally  contra^ed,  is  properly  confidered 
as  my  debt.  And  indeed  a  writ  of  debt  in  the  detinet  only,  for 
'goods  and  chattels,  is  neither  more  nor  lefs  than  a  mere  writ 
of  detinues  and  is  followed  by  the  very  fame  judgment '« 

«  t  Roil.  Rep.^57.    Salk.'664.    -  x  Rail.  Entr.  174.        *  " 
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a.  A  COVENANT  alfo,  Contained  in  a  deed,  to  do  a  direQ; 
aft  or  to  omit  one,  is  another  fpecies  of  exprefs  contrads,  the 
violation  or  a  breach  of  which  is  a  civil  injury.  As  if  a  m^an 
covenants  to  be  at  York  by  fuch  a  day,"  or  not  to  exercife  a 
trade  in  a  particular  place,  and  is  not  at  York  at  the  time 
appointed,  or  carries  on  his  trade  in  the  place  forbidden,  thefc  ' 

arc  dire£l  breaches  of  his  covenant;  and  may  be  perhaps  [  IJ7  3 
greatly  to  the  difadvantage  and  lofs  of  the  covenantee.  The 
remedy  for  this  is  by  a  writ  of  covenatit  y  ;  which  direfts  thfe 
Iheriff  to  command  the  defendant  generally  to  keep  his  cove- 
nant with  the  plaintiflF  (without  fpecifying  the  nature  of  the 
covenant)  or  ftiew  good  caufe  to  the  contrary :  and  if  he 
continues  refraSory,  or  the  covenant  is  already  fo  brokea 
that  it  cannot  now  be  fpecifically  performed,  then  the  fubfe- 
quent  proceedings  fet  forth  with  precifion  the  covenant,  the 
breach,  an^  the  lofs  which  has  happened  thereby;  whereupon 
the  jury  will  give  damages,  in  proportion  to  the  injury 
Juftained  by  the  plaintiff,  iind  occafioned  by  fuch  breach  of 
the  defendant's  contraft. 

There  is  one  fpecies  of  covenant,  of  a  different  nature 
from  the  reft  j  and  that  is  a  covenant  real^  to  convey  or  dif- 
pofe  of  lands,  which  fcems  to  be  partly  of  a  perfonal  and 
partly  of  a  real  nature*.  For  this  the  remedy  is  by  a  fpecid 
wtit  of  covenant,  for  a  fpecific  performance  of  the  contra^, 
concerning  certain  lands  particularly  defcribed  in  the  writ. 
It  therefore  direfts  the  flieriff  to  command  the  defendant, 
here  called  the  deforciant,  to  keep  the  covenant  made  be- 
tween the  plaintiff  and  him  concerning  the  identical  lands  in 
queftion :  and  upon  this  prpcefs  it  is  that  fine5  of  lands  arc 
nfually  levied  at  commoivlaw*;  the  plaintiff,  or  perfon  tn 
whom  the  fine  is  levied,  bringing  a  writ  of  covenant,  in 
which  he  fuggefts  foipe  agreement  to  have  been  made  between, 
him  and  the  deforciant^  touching  thofe  particular  lands,  for 
the  completion  of  which  he  brings  this  afticm.  And,  for  the 
tndof  this  fuppofed  difference,  the  fine  oxfinaKs  concordia\% 

»  Hia^oii  F.  N.  B.  148. 
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made,  whereby  the  deforciant  (now  called  the  cognizor)  ac* 
knowleges  the  tenements  to  be  the  right  of  the  plaintiff,  now 
called  the  cognizee.  And  moreover,  as  leafes  for  years  were 
formerly  confidered  only  as  contracts  **  or  covenants  for  the 
enjoyment  of  the  rents  and  profits,  and  not  as  the  conveyance 
of  any  real  interefi  in  the  land,  the  antient  remedy  for  the 
[  ^5^3  Icffee,  if  ejeded,  was  by  a  writ  of  covenant  againft  the  leflbr, 
to  recover  the  term  (if  in  being]  and  damages,  in  cafe  the 
oufter  was  committed  by  the  leflbr  himfelf :  or,  if  the  term 
was  ^xpired,  or  the  oufter  was  copimitced  by  a  ftranger,  claim-* 
ing  by  an  elder  title,  then  to  recover  damages  only  c. 

No  perfon  could  at  common  law  take  advantage  of  any  cop- 
venant  or  condition,  except  fuch  as  were  parties  or  privies 
thereto ;  and,  of  courfe,  no  grantee  or  afTignee  of  any  rever- 
fioh  or  rent.  To  remedy  which,  and  more  efFedually  to  fe^- 
cure  to  the  king's  grantees  the  fpoils  of  the  mpnafteries  then 
newly  difTolved,  the  ftatute  32  Hen.  VIII.  c.  34.  gives  the 
aflignee  of  a  reverlion  (after  notice  of  fuch  affigrtmenf*)  the 
fame  remedies  againfl  the  particular  tenant,  by  entry  or  aftion, 
for  wafte  or  other  forfeitures,  non-payment  of  rent,  and  non- 
performance of  conditions,  covenants^  and  agreements,  as  the 
afEgnor  himfelf  might  have  had  5  and  makes  him  equally 
liable,  on  the  other  hand,  for  a£ls  agreed  to  be  performed  by 
the  afEgnor,  except  in  the  cafe  of  warranty. 

3.  A  PROMISE  is  in  the  nature  of  a  verbal  covenant,  and 
wants  nothing  but  the  folemnity  bf  writing  and  fealing  to 
make  it  abfolutely  the  fame.  If  therefore  it  be  to  do  any  ex- 
plicit adl,  it  is  an  exprefs  tontrafl:,  as  much  as  any  covenant,; 
and  the  breach  of  it  is  an  equal  injury..  The  remedy  indeed 
is  not  exaftly  the  fame :  fince,  inftead  of  an  afiion  of  cove- 
nant, there  only  lies  an  aftion  upon  the  cafe,  for  what  k 
called  the  ajfumpjit  or  undertaking  of  the  defendant;  the 
failure  of  performing  which  is  the  wrong  or  injury  done  to 

^  See  book  II.  ch.  9.  d  Co.  Litt.  215.  Moor.  S76.  Cr<i. 

'  Bro.  Abr.  t,  covenatiu  33.  F.  N.  B.      Jac>  145. 
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Ac  plaintiff,  the  damages  whereof  a  jury  are  to  eftimate  and 
fetde.  As  if  a  builder  promifes,  undertakes,  or  affumes  to 
Caiud,  that  he  will  build  and  cover  his  houfe  within  a  time 
limited,  and  fails  to  do  it ;  Caius  has  an  a£tion  on  the  cafe 
againft  the  builder,  for  this  breach  of  his  cxprefs  promife^ 
Undertaking,  or  affutnpjsts  and  Ihall  recover  a  pecuniary  fa* 
tisfadion  for  the  injury  fuftained  by  fuch  delay.  So  alfo  la 
the  cafe  before-tnentioned,  of  a  debt  by  fimple  contrad,  if  the 
debtor  promifes  to  pay  it  and  does  not,  this  breach  of  promife 
entitles  the  creditor  to  his  adiion  on  the  cafe,  inftead  of  being. 
driven  to  an  aftion  of  dpbt''.  Thus  likewife  a  promiffory 
note,  or  note  of  hand  not  under  feal,  to  pay  money  at  a  day 
certain,  is  an  exprcfs  affumes  and  the  payee  at  common 
law,  or  by  cuftom  and  a£t  of  parliament  the  indotfee ',  may 
recovef  the  value  of  the  note  in  damages,  if  it  remains  wn* 
paid.  Some  agreements  indeed,  though  never  fo  exprefsly 
made,  are  deemed  of  fo  important  a  nature,  that  they  ought 
tiot  to  reft  in  verbal  promife  only,  which  cannot  be  proved 
but  by  the  knemory  (which  fometimes  will  induce  the  per- 
jury) of  witneiSes.  To  prevent  which,  the  ftatute  of  frauda> 
and  perjuries,  19  Car.  IL  c.  3.  cnafts,  that  in  the  five  follow*  ^ 
ing  cafes  no  verbal  promife  (hall  be  fufHcient  to  ground  ati 
aAion  upon,  but  at  the  leaft  fome  note  or  memorandum  of  *it 
(hall  be  made  in  writing,  and  figned  by  the  party  to  be 
charged  the^ewkh:  i.  Where  an  executor  or  adminiftratot 
promifes  to  anfwer  damages  out  of  his  own  eft  ate.  2.  Where 
a  m%ti  undertakes  to  anfwer  for  the  debt,  default,  or  mifcar- 
tiage  of  another.  3-  Where  any  agreement  is  made,  upoit 
confideration  of  marriage.  4.  Where  any  contra£t  or  fale 
is  made  of  lands,  tenements,  or  hereditaments,  or  any  intereft 
therein.  5.  And,  laftly,  where  there  is  any  agreement  that 
Is  not  to  be  performed  within  a  year  from  the  making  there- 
of*    In  all  thefe  cafes  a  mere  verbal  ajfumffii  is  void  (^). 

From 

e  4  Rep.  99.  f  See  book  II.  ch.  30I 

(3)  Thcfe  proviiioni  in  the  ftatute  have  produced  many  de* 
cifioBS  both  in  the  courts  of  Ikiv  and  equity. 

It  is  determined^  that  if  two  perfons  go  to  a '(hop,  and  one 
orders  goods;  and  the  other  fays,  *<  if  he  does  not  pay  I  will*  or  I 
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From  thefc  exprefs  contracts  the  tranfition  Is  cafy  to  thofe 

tliat  ate  only  implied  by  law.     Which  are  fuch  as  reafon  and 

,  jufticc 


"  will  fee  you  paid,"  he  is  not  bound  unlefs  his  engagement  is 
reduced  into  writing  \  in  all  fuch  cafes  the  quefHon  is,  who  isthe 
buyer,  or  to  whom  the  credit  is  given,  and  who  is  the  furety,  and 
tliat  queflion,  from  all  the  circumilances,  mud  be  afcertained  by 
the  jury  %  for  if  the  perfon  for  whofe  ufe  the  good?  are  furniihed 
be  liable  at  all,  any  promife  by  a  third  perfon  todifcharge  the  debt 
mufl  be  in  writings  otherwife  it  is  void,  z  T.  R,  80.  H.  BL  Rep. 
lao.  Mutual  promifes  to  marry  need  not  be  in  writing,  but  the 
ftatute  relates  only  to  ^Z^^^SSS^ JB^^j^^^^^^S^^^  ^^^ 
marriage.  A  leafe  not  exceeding  three  years^ri^whKntEe  rent 
refcrvcd  amounts  to  two  thirds  of  the  improved  value,  is  good 
without  writing ;  but  all  othei*  parol  leafes  or  agreements  for  any 
intiercft  in  lands,  have  the  efFe6l  of  eftates  at  will  only.  BulL 
K.  P,  279.  All  declarations  of  trulls,  except  fuch  as  r'efult  by 
implication  of  law,  muft  be  made  in  wridng.     29  Car.  I  J.  c.  3, 

If  a  promife  depends  upon  a  contingency,  which  may  or  may 
not  fall  within  a  year,  it  is  not  within  the  ftatute ;  as  a  promife  to 
pay  afum  of  money  upon  a  death  or  marriage,  or  upon  the  return 
of  a  (hip,  or  to  leave  a  legacy  by  will,  is  good  by  parol ;  for^fuch  a 
promife  may  by  poffibility  be  performed  within  the  year,  3  jBitrr. 
1278.     I  Sa/L  280.     3  SalA.  9.  -i^c. 

With  regard  to  the  contradts  for  goods  of  the  value  of  10/., 
See  2  vol.  448.  n.  6  &  ;• 

But  a  court  of  equity  will  decree  a  fpecific  performance  of  a  vcr-- 
bal  contraft,  when  it  is  confeffed  by  a  defendant  in  his  anfw^r, 
or  when  there  ha^  been  a  part  performance  of  it ;  as  by  pay- 
ment of  part  of  the  coniideration  money,  or  by  entering  and 
expending  money  upon  the  eftate,  for  fuch  afts  preclude  the 
party  from  denying  the  exigence  of  the  central,  and  prove 
that  there  can  be  no  fraud  or  perjury  in  obtaining  the  execution 
©fit. 

If  one  party  only  figns  an  agreement,  he  is  bound  hf  it ;  and  if 
an  agreement  is  by  parol,  but  it  is  agreed  it  ihall  be  reduced  into 
writing,  and  this  is  prevented  by  the  fraud  of  one  of  the  parties ,^ 
performance  of  it  will  be  decreed,    z  Bro,  564, 5, 6.  See  3  Wood. 
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j^ftice  di£Litei!.afid  v'hich  therefore  the  law  prefumes  that 
every  man  has  corftrafled  to. perform ;  and,  upon  thi^  pre- 
fumption  makes  him  anfwerable  to  fuch.perfons^,  a$  fuffer 
ty  his  non-pcrfon»ancc.       ;  ^    .  ,  •.    :      / 

^    O*  thiinaturcirare,  firltj  fuch  as  are  neceflarily  implied  by 
the  fundamental  conftitution  of  government,  to  whidi  every 
-man  is  a  contra£Hng  party.   And  thus  it  is  that  every  perfon 
is  bound  and  hath  virtually  agreed  to  p^y  fuch  particular  fums 
of  money,  as  are  charged  on  him  by  the  fentcnce,  or  afiefled 
»ljy  the  inteFpfcetition,  of  the  law.     For  it  is  a  part  of  the 
;original  !6ont;ra£b,  entered  into  by  all  mankind  who  partake 
.'Ac  benefits  of  focicty,  to  fubmit  in  all  points  to  the  muni- 
cipal conftitutions  and  local  ordinances  of  that   ftate,  of 
iWl^ich  each  individual  is  a  nlemben    Whatever  therefore 
the  laws  order  any  one  to  pay,  that  becomes  inftantly  a  debt, 
.which  he  hath  beforehand  contracted  to  difcharge,.    And  C  *59  3 
\this  implied  agreement  it  is,  that  gives  the  plaintiff  a  right 
vto  inllitute  a  fecond  adlion,  founded  merely  on  the  general 
contract,  in  order  to  recover  fuch  damage^  or  funi  o(  QiQiiey, 
as  are  afleffed  by  the  jury  and  adjudged  by  the  court  to  be 
^duc  from. the  defendant  to  the  plaintiff  in  any  former  aOiion. 
*So  that  if  he  hath  once  obtained  a  judgment  againft  another 
^'for  a  certain  fum,  and  neglefts  to  take  out  executiomthcre- 
"ttpon,  he  may  afterwards  bring  an  action  of  debt  upon  this 

•  judgment S  and  (hall  not  be  put  upon  the  proof  of  the  ori- 

•  ginal  caiife  of  aftibn  j  but  upon  (hewing  the  judgment  once 
'  obtained, '  ftill  in  full  force,  and  yet  unfatisfied,  the  law  im- 
""hicdiately  implies,  that  by  the  original  contrafl:  of  focicty  the 
^  defendant  hath  contracted  a  debt,  and  is  bound  to  pay  it. 
\Thi^  method  feems  to  have  been  invented,  when  nal  aCtions 
-  were  more  in  ufe  than  atprefent,  and  damages  were  permitted 

-         1 1  Roll.  Abr.  $00,  601. 


•  Ua.  IviL  and  FonUanque  Tir.  ofEq.  l.i.c^  5./.  S  ie  9,  where  this 

*  fabjeft  is  fully  and  learnedly  difcufled. 
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to  be  recovered  thereon  ^  in  order  to  have  the  benefit  of  a 
writ  of  tu^ias  to  take  the  defendant's  body  in  execution  for 
thofe  damagesi  which  proceJTs  was  allowable  in  an  a£lion  of 
debt  (in  confequence  of  the  ftatute  25  £dw.  III.  c.  17.)  but 
'  not  in  an  a£kion  real.  Wherefore,  fince  the  difufe  of  thofe 
real  adlions,  adions  of  debt  upon  judgment  in  perlbnal  fuits 
liave  been  pretty  much  difcountenanced  by  the  courts,  sdi 
being  generally  vexatious  and  oppreffive,  by  hara£Gaig  the  do- 
fendant  with  the  coft^  of  two  aftions  inftead  of  one* 

On  the.  fame  principle  it  Is,  (of  an  implied  original  co»« 
trzGt  to  fubmit  to  the  rules  of  the  community,  whereof  we 
are  members,)  ^t  a  forfeiture  impofed  by  the  bye-laws  and 
private  ordinances  of  a  corporation  upon  any  that  belong  to 
the  body,  or  an  amercement  fet  ina  court-leet  or  court<>baroa 
upon  any  of  the  fuitors  to  the  court  (for  otherwife  it  will  not 
be  binding^)  immediately  create  a  debt  in  the  eye  of  the  law : 
and  fuch  forfeiture  or  amercement,  if  unpaid,  work  an  injury 
to  the  party  or  parties  entitled  to  receive  it  i  for  which  the 
^  jremedyisbyaflionof  debt^ 

The  fame  reafon  may  with  equal  juftice  be  applied  to  all 
penal  ftatutes,  that  is,  fuch  z&s  of  parliament  lidiereby  a  for- 
feiture  is  infli£led  for  tranfgreffing  the  provifions  therein 
ena&ed.  The  party  offending  is  here  bound  by  the  funda- 
mental contra^  of  fociety  to  obey  the  clire£\ions  of  the  le« 
giflature,  and  pay  the  forfeiture  incurred  to  fuch  perfons  as 
the  law  requires.  The  ufual  application  of  this  forfeituxejs 
t  160  2  either  to  the  party  aggrieved,  or  elfe  to  any  of  the  king's  fub* 
je£ls  in  general.  Of  the  former  fort  is  the  forfeiture  infli£l^ 
by  the  ftatute  of  Winchefter^  (explained  and  enforced  by 
feveral  fabfequent  ftatutes ')  upon  the  hundred  whereiU;  a 
man  is  robbed,  which  is  meant  to  oblige  the  hundredors  to 
make  hue  and  cry  after  the  felon  5  for,  if  they  take  him,  they 
ftand  excufed»    But  otfaef  wife  the  party  robbed  is  entitled  to 

'  hl^tffof'WiJiprtui.  155.    •  la?  El'ta.  c«  13.  '  ngCv,  lU  C..7. 

i  5  Rep.  64.     Hob.  279.  i  Geo.  II.  €•  i6*    %z  Geo.  II.  c  z^ 

.  .    k  ij  Edw,  1.  c.  1. 
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profecute  them  ly  a  fpecial  a£l:ion.  on^the  cafe,  for  damagps 
equivalent  to  bis  lofii.  And  of  the  fame  nature  is  the  a£iioti 
given  by  ftatute  9  Geo.  I.  c.  22.  commonly  called  the  black 
9,(kf  againft  the  inhabitants  of  any  hundred^  in  order  to  niake 
fatisfa£tion  in  damages  to  all  perfons  who  have  fuiFered  by 
the  offences  enumerated  and  made  felony  by  that  acl:.  Bat^ 
more  ufually,  thefe  forfeitures  created  by  ftatute  are  given  at 
large,  to  any.cqmnijqn  informer  j  or,  in  other  words,  tp  any 
fuch  perfon  or  perfgns  as  will  fue  lor  the  fame :  and  hence 
fuch  aftions  are  called  popular  anions,  bccaufe  they  are  given  . 
^o  the  people  in  general*".  Sometimes  one  part  is  given  to 
the  king,  to  the  poor,  or  to  fomc  public  ufe,  sun^  the  other 
part  to  the  informer  or  profecutor ;  and  thep  the  fu^t  is  called 
a  qui  tam^  ^^iou,  becaufe  it  is  brought  by  a  perfon  ''  qui 
•♦  tarn  pro  domino  rege^  isfc^  quam  pro  fe  ipfo.in  hoc  pgrtf  fequi^ 
«'  tur**  If  the  king  therefore  himfelf  commences  tjiis  fuit, 
he  (hall  have  |he  whole  forfeiture".  But  if  any  ope  hath  be- 
gun.a  qui  tarn,  or  popular  a^Hon,  no  other  perfon  can  pup* 
fue  it ;  and  the  verdi£t  pafled  upon  the  defendant  in  the  firft 
fuit  is  a  bar  to  all  others,  and  conclufiye  even  to  the  king  him* 
felf.  This  has  frequently  occafiohed  offenders  to  procure 
their  own  friends  to  begin  a  fuit,  in  order  to  Yoreftail  and 
prevent  other  a&ions,:  whicji  practice  is  in  Ibaie  meafure 
prevented  by  a  ftatute  made  in  the  reign  of  a  very  fharp- 
fighted  prince  in  penal  laws,  4  Hen.  VII.  c,  20.  which  enadsi 
jhat  no  recovery,  otherwife  than  by  verdift,  obtained  by  col- 
lufion  in  an  a£lion  popular,  (hall  be  a  bar  to  any  other  a£^ion 
proUcutcd  tofia^de.  A  provifion, -that  feems  borrowed  from  r  j($| 
the  rule  of  the  Roman  law,  that-  if  a  perfon  was  acquitted  of 
any  accufation,' merely  by  the  pi:cyaricatipn  of  the  accufer, 
a  new  profccution  might  be  commenced  againft  him  **.  " 

A  SECOND  clafs  of  implied  contrails  are  fuch  as  do  not 
arife  from  the  exprefs  determination  of  any  court,  ox,  the  po* 
iitive  direflion  of  any  ftatute  j  but  from  natural  reafon,  and 
the  juft  conftruftion  of  law.    Which  clafs  extends  to  all 

»  See  book  II.  cb.  19.  ?  Ff*  47.  15.  ]• 

»  a  Hawk.  1\  C.  »6I. 
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preemptive  undertaking^  at  gJfumjftU  i  -wfiicli,''  though  never " 
perhaps  aflfcually  made,  yet  conft^ntly  iitSt  jfrdfii'this  generaf  I 
imjilication  arid  intendment  6f  the  c6urts  'oEju'di'ca:ture,  that- 
every  man  hath  ehgaged  to  perform  what  his  Stft^  or  jUfticc^* 
requires.     Thus,  ",  *  '  !. 

I.  If* I  employ  a  perfon  X.o  tranfafl:  atiy  bufiricfs  for  mei' 
orperforih  kiiy  work,  the  law  implies'  that  I  undertook  or^ 
affumed'to  pay  him  fo  much  ks'his  labour  d^ifei'ved.  And  if 
I  ncglciS  to  make  him  amends,  he  has' a  remedy  for  this 
injury  by  bringing  hfe  aiftron  on  the  cafe- upon  this  implied 
,  affuinfjit  i  wherein  he  is  at  liberty  to  fuggieft  that  I  promifed* 
to  pay  hith  fo  miich  as  hc'reaforiably  defervfed,*  and  then  t<i 
aver  thai  his  trouble  wa^  reklly  worth  fuch^a  piMcular  fumi 
whiiJh^e  defendant  has  omitted  to  pay."  Biit  this  valuation 
of  His  trouble  is  lubmitted  to  the  dcteiminafionof  a  jury ; 
Wha  Will  affefs  fuch  a  fum  in  damages  as  they'^hink  he  realljl 
nicritfed.  'This  is  called  ^n  affumpfit  op  a  q&hntam  meriti^^  '  ' 

2*  There  is  alfo  an  impliei  ajrm^t  ^rm^Si'jkMum  bakhatl 
which  18  very  fimilar  to  the  foWner ;  being  oft^  wiifere  ohif 
takes  Up' goods  or* wares  of' a  tVadefman*,  "withdtit-c^cprcfily 
agreeiitg  for  the  price.  There  the  law  concludes^  thatbotK 
parties 'did  intentionally  agree"',  that  the  resfl  Value* of  the 
goods  ^fllould  be  paid;  arnd  an  aft  Jon  on»rtie^eafe*may  be 
brought  accordingly,  if  the  vendee  refufcs  to  pMy  that  value, 

r  l6t\'\  3*  A  *^itlt)  fpecies  bf  trtplied/j^wjJ^j''iS''when  onehai 
had  and  received  money  belonging  to  anotheri"wtthout-any 
valuable  confi^eratlori  given  6n  the  receivet's  pdit :  for  the 
law  cohftrues  this  to  bi^^fAoney  had  and  received  for.  the  ufe 
of  the  owner  only ;  and  implies  that  the  perfon  fo  receiving 
promifed  and'  undertook  to' a<cdunt  for  ft  to  the  truepro- 
*  prietor.  And,  if  he  unjui^ly  detains  it,  an  a'ftion  on  the 
icafe  .lie<s  agamft  him  for  the  breach  of  fuch  implied  prdmife 
and  undertaking;  and  he  will'b^  rti^de  to  repair  the  owtier 
in  damages,  esquivalentto  what  he  has  detained  in  violation  of 
fu(;h  his  promife.  This  is  a  very  extenfive  and  beneficial  re-* 
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medy,  jappHcablc  to  almoft  every  cafe  where  the  defendant 
has  received  money  which  ex  aequo  et  bono  he  ought  to  refund* 
It  lies  for  money  paid  by  miftake  or  on  a  confideration  which 
happens  to  fail,  or  through  impofition,  extortion,  or  oppref- 
Jiori,  or  where  any  undue  advantage  is  taken  of  the  plaintiff's 
Jituation  P, 

4.  Whei^e  a  perfon  has  laid  out  and  expended  his  own 
money  for  the  ufe  of  anothet,  at  his  requcft,  the  law  implies 
a  promife   of   repayment,  and  an  aftion  will  lie  on  this 

5.  Likewise,  fifthly,  upon  a  ftated  account  between  two 
merchants,  br  other  perfons,  the  law  implies  that  he  againft 
whoni  the  balance  appears  has  engaged  to  pay  it  to  the  other  j 
though  there  be  not  any  a£tual  promife.  And  from  this  im- 
plication it  is  frequent  for  adlions  on  the  cafe  to  be  brought, 
.declaring  that  the  plaintiff  and  defendant  had  fettled  their 
accounts  together,  injimul  compuUiJfenty  (which  gives  name 
to  this  fpecies  of  affumpftt^)  and  that  the  defendant  engaged 
to  pay  the  plaintiff  the  balance,  but  has  fince  negle£ked  to 
do  It.  But  if  no  account  has  been  made  up,  then  the  legal 
remedy  is  by  bringing  a  writ  oi  account y  de  computo^  ;  com* 

'manding  the  defendant  to  render  ajuft  account  to  the  plaintiff, 
or  {hew  the  court  good  caufe  to  the  contrary.  In  this  action, 
if  the  plaintiff  fucceeds,  th^re  are  two  judgments:  the  firft  [  163  ] 

P4Burr.  Toift.  rf.  N.  B.  ii6t 

qCarth.-44.6.     a  Keb.  99* 


(4)  If  a  furety  in  a  bond  pays  the  debt  of  the  principal,  he 
may  recover  it  back  from  the  principal  in  an  adlion  of  ajfumpfit^ 
for  fo  much  money  paid  and  advanced  to  his  ufe ;  yet  in  ancient 
times*  this  action  could  not  be  maintained  ;  and  it  is  faid^  chat  the 
firft  cafe  of  the  kind,  in  which  the  plaintiff  fucceeded,  was  tried 
before  the  late  Mr.  J.  Gould  at  Dorchefter.  But  this  is  perfedljr 
confiftent  with  the  equitable  principles  of  an  ajjumpfit.    2  T,  R. 
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is,  that  the  defendant  do  account  (^uod  computet)  before 
iauditors  appointed  by  the  court ;  and»  when  fuch  account  U 
finiflied,  dien  the  fecond  judgment  is,  that  he  do  pay  the 
plaintiff  fo  much  as  he  is  found  in  arrear.  This  a£iion|  by 
the  old  common  law',  lay  only  againft  the  parties  themfelves, 
and  not  their  executors;  becaufe  matters  of  account  refted 
folely  in  their  own  knowlege.  But  this  defefk,  after  many 
fruitlefs  attempts  in  parliament,  was  at  laft  remedied  by  fta* 
tute  4  Ann.  c,  i6.  which  gives  an  aftion  of  account  againft 
the  executors  and  adminiftrators.  But  however  it  is  found 
by  experience,  that  the  moft  ready  and  effeftual  way  to  fettle 
thefe  matters  of  account  is  by  bill  in  a  court  of  equity,  where 
a  difcovery  may  be  had  on  the  defendant's  oath,  without  re-» 
lying  merely  on  the  evidence  which  the  plaintiff  may  be  able 
to  produce.  Wherefore  aiStions  of  account,  to  compel  si 
man  to  bring  in  and  fettle  his  accounts,  are  now  very  feldom 
ufed  5  though,  when  an  account  is  once  ftated,  nothing  i$ 
more  common  than  an  aftion  upon  the  implied  ^Jfum^tt  Xq 
pay  the  balance, 

6.  The  laft  clafs  of  contradls,  implied  by  reafon  and  con^ 
ftrudlion  of  law,  arifes  upon  this  fuppofition,  that  every  one 
who  undertakes  any  office,  employment,  truft,  or  duty,  con^ 
tra£ts  with  thofe  who  employ  or  entruft  him,  to  perform  it 
with  integrity,  diligence,  and  ftill.  And,  if  by  his  want 
of  either  of  thofe  qualities  any  injury  accrues  to  individuals; 
they  have  therefore  their  reniedy  in  damages  by  a  fpecial  ac- 
tion on  the  cafe.  A  few  inftai^ces  will  fully  illuftrate  this 
matter.  If  an  officer  of  the  public  is  guilty  of  ncgledi  of 
duty,  or  a  palpable  breach  of  it,  of  non-feafance  or  of  mifi 
feafance  ;  as,  if  the  iheriff  does  nqt  execute  a  writ  fent  to 
him,  or  if  he  wilfully  makes  a'falfe  return  thereof;  in  both 
thefe  cafes  the  party  aggrieved  (hall  have  an  a£Hon  on  the  cafe^ 
for  damages  to  be  laffeffed  by  a  jury  ^  If  a  flieriffor  gaoler 
fuffers  a  prifoner,  who  is  taken  upon  mefne  procefs  (thi^ 

PCQ.Litt.9e,  t  Moor.  4.31.    iij^pp.  99. 
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IS,  during  the  pendency  of  a  fuit)  to  efcapc,  fie  is  liable  to 
an  adion  on  the  cafe^.  But  if,  after  judgment,  a  gaoler  ot 
a  iheriff  permits  a  debtor  to  efca(>e,  \(^ho  is  charged  in  execu«> 
tion  for  a  certain  fam;  the  debt  immediately  becomes  his 
oivn^  and  he  is  compeUaWe  by  aftion  of  dehty  being  for  a 
fum  liquidated  and  afcertained,  to  fati^fy  the  creditor  his 
whole  demand :  which  doftrinc  is  grounded^  on  thcetjuity 
of  the  ftatutes  of  Weftm.  2.  1-3  Edw.  I.  c.  1 1.  and  i  Ric.  II* 
€•  I  a.  An  advocate  or  attorney  that  betray  the  caufe  of  their 
client,  or,  being  retained,  negleft  to  appear  at  the  trial,  by 
which  the  caufe  mifcarries,  are  liable  to  an  a&ion  on  the 
cafe,  for  a  reparation  to  their  injured  client  *.  There  is  alfo 
in  law  always  an  implied  contract  with  a  common  imi-keq>er, 
to  fecure  his  guefts  goods  in  his  inn  *,  with  a  common  car* 
rier  or  bargcmafter,  to  be  anfwerable  for  the  goods  he.carnes$ 
^  with  a  common  farrier,  that  he  flioes  a  horfe'well,  without 
laming  him  •,  with  a  common  taylor,  or  other  workman,  that 
;)ie  performs  his  bufinefs  in  a  workmanlike  manner :  in  which 
if  they  fail,  an  a£tion  on  the  cafe  lies  to  recover  damages  for 
fuch  breach  of  their  general  undertaking  y.  But  if  I  employ 
a  perfott  to  tranfaft  any  of  thefe  concerns,  whofe  common 
profeffion  and  bufinefs  it  is  not,  the  law  implies  no  fuch  ge-^ 
neral  undertaking;  but,  in  order  to  charge  him  with  damages, 
9ifpectal  agreement  is  required.  Alfo,  if  an  inn-keeper,  or 
other  vifluaUer,  hangs  out  a  fign  and  opens  his  houfe  for  tra^ 
*vellers,  it  is  an  implied  engagement  to  entertain  all  perfons 
who  travel  that  way ;  and  upon  this  univerfal  ajfumj^tt  an 
-aftion  on  the  cafe  will  lie  againft  him  for  damages,  if  he 
without  good  reafon  rcfufes  to  admit  a  traveller  ^.  If  any 
one  cheats  me  with  falfe  cards  or  dice,  or  by  falfe  weights  and 
meafures,  or  by  felling  me  one  commodity  for  another,  an 
9£iion  on  the  cafe  alfo  lies  againft  him  for  damages,  upon 
the  contra£l  which  the  law  always  implies,  that  every  tranf- 
g£iion  is  fair  and  honeft  '•    In  contra£is  likewife  for  fales, 

P  Cro.  Eliz.  625.     Comb.  69.  y  11  Rep.  54.     1  Saund.  324* 

^  Bro,  Mr.  t.fariianunt^  19.  2  lull.  %%Z.         »  1  Vcntr.  333. 
|K  Fb^ch.  Uiy^f  •  10  Rep.  ^6. 
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.  it  IS  coftftantty  underftood  that  the  feller  undertakes  that  the 
commodity  he,  fells  is  his  0^115  and  if  it  proves  qtherwife, 
an  action  .on  the  .cafe  liesiig^inft  him,  to  exad  damages  for 
this  deceit;  In  contra£ls  for  provifions  it  is  always  Implied 
that,  they  are  wholefomc  j  and,  if  they  be  not,  the  fame.r(^- 
medy  may  be  had.  Alfo  if  he,  that  felleth  any  thing,  doth 
upon  the  fale  warrant  it  to  be  good,  the  law  annexes  a  tacit 
contract  to  thi.Sr  warranty,  that  if  it  be  not  fo,.he  fli^U  make 
compenfation  to  the  buyer :  ^Ife  it  is  an  injury  to  good  faith, 
for  which  an  aftion  on  the  cafe  will  lie  to  recovej:  damages  \ 
The  w»ranty  muft  be  upon  tie /ale ;  for  if  it  be  madea/h?r, 
and  not  at  the  Hme  of  the  fale,  it  is  a  void  warranty "" :  for  it  is 
then  made  without  any  confid^ration ;  peither  does  the  buyer 
then  take  the  goods  upon  the  credit  of  the  vendor.  Alfo  the 
warranty  can  only  reach  to  things-  in  being  at  the  time  of  the 
warranty  made,  and  not  to  thing8,/«yi</«r^  ;  as,  that  a  horfe 
is  found  at  the  buying,  of, hirn  i  not-  that  he  ivijl  ^^  found  two 
years  hence(5).  But  if  the  vendor  knew  the  goods  to  be  un- 
found,  and  hath  ufcdany.att  to  difgufe  them**,  or  if  they 
are  in  any  fliape  different  from  what  he  reprefents  them  to  be 
to  the  buyer,  this  artifice  fhall  be  equivalent  to  an  exprefs 
warranty,  and  the  vendor  i^s  anfwerable.for  their  goodncfs.  • 
A  general  warranty  will  jiot-extend  to  guard  againft  defe£^ 
that  are  plainly  and  obvioufly  the  objed  of  one's  fenfes,  as  if 
a  horfe  be  warranted  perfcft,  and  wants  either  a  tail  or  au 
car,  unlefs  the  buyer  in  this  cafe  be  Wind,  But  if  cloth  is 
warranted  to  be  of  fuch  ^  length,  when  it  is  not,  there  an 
a£):ion  on  the  cafe  lies  for  damages ;  for  that  cannot  be  diC*« 

fc  F.  N.  B.  94.  da  Roll.  Rep.  5. 

«  Finch.  L.  189. 


(5)  There  feems  to  be  no  reafon  or  principle,  why,  upon  a  fqf- 
£cient  confideration,  an  exprefs  warranty  that  a  horfe  fliould  con- 
tinue found  for  two  years,  (hould  not  be  valid.  Lord  Mansfield 
declared,  in  a  cafe  in  which  the  fentence  in  the  text  was  cited ,  *.*  there 
«<  is  no  doubt  but  you  may  warrant  a  future  event.'*   Doug^.  707. 
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cenied  bj  fight,  but  only  by  a  collateral  proof/tlie  mcafuring 
it®.  'Alfo  if  a'horfeis  wai'ranted  found,  ind  he  wints  the 
fight  of  an  eye,  though  thisfe^nis'to-be  the'objeft^f  on^'t- 
fenfes,  yet  as  the  difcernment  of  fuch  defefts  is  frequently 
matter  of  fkilly  it  hath  beexi'Helfi'lRat  an  aftionoh  the  cafe 
l;eth,  to*  recover  damages  for 'thfe-impofition^;'   '  -     -    '    "" 

.  Besides  the  fpecial  aflion.oh^the  cafe,  there  is  alfo  a  pe*  [  t66  J 
culiar  remedy,  entitled  ^n  ^ftion  of  deceit^ j  to  give  daftiagis 
in  fom'e  particular  cafes  of  fraud  j  and  principally  where  one 
man  does  any  thing  in  the  name  of  another,  by  which  he  is 
deceived  or  injured  ^ ;  as  if  one  brings  an  aftion  ia another's 
name,  and  thpn  fufFers  a  non-fuit,  whereby  the  plaintiff  bc- 
comes^  liable  to  cods  :  or  where  one  obtains  or  fuffers  a 
fraudulent  recovery  of  lands,  tenements,  or  chattels,  to  the 
prejudice  of  him  that  hath  right.  As  when  by  collufion  the 
attorney  of  the  tenant  makes  default  in  a  real  aftion,  or  where 
the  flierifF  returns  that  the  tenant  was  fummoned  when  he 
was  not  fo,  and  in  either  cafe  he  lofcs  the  land,  the  writ  of 
deceit  lies  againft  the  demandant,  and  alfo  the  attorney  or  the 
iherifF  and  his  officers ;  to  annul  the  former  proceedings  and 
recover  back  the  land  *.  It  alfo  lies  in  the  cafes  of  warranty 
before-mentioned,  and  other  perfonal  injuries  committed 
contrary  to  good  faith  and  honefty''.  But  an  action  on  the 
cafe^  for  damages,  in  nature  of  a  writ  of  deceit y  is  more  ufually 
brought  upon  thefe  occafions*.  And  indeed  it  is  the  only"* 
jremedy  for  a  lord  of  a  manor,  in  or  out  of  antient  de- 
mefne,  to  reverfe  a  fine  or  recovery  had  in  the  king's  courts 
q{  lands  lying  within  his  jurifdiftion  ;  which  wotild  other- 
^ife  be  thereby  turned  into  frank  fee.  And  this  may  be 
brought  by  the  lord  againft  the  parties  and  cejiuy  que  ufe  of 
fugh  fin^  or  recovery ;  and  thereby  he  (hall  obtain  judgment 

«  Finch.  L.  189,  Entr.  211,  222.     Seepag.405* 

f  Salk.6ii.  kF.  N.B.  9S. 

t  F.  N.  B.  95.                     '  '  Booth.  253.    Co.  Entr.  8, 

|i  Law  oftitfifriut.  30.  "'  3  L?v,  419, 

if^X$h.  i«l  .»<aiops,  ^51.    R»ft. 
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not  only  lor  damages  (which  are  iifually  remitted)  but  alfo 
to  recover  his  court,  and  jurifdiifUcMi  over  the  lands^  and  to 
aonul  the  fonder  proceedings". 

,  Thus  much  for  the  non-performance  of  contrads  exprefs 
or  implied ;  which  includes  every  poihble  injury  to  what  is . 
by  far  the  moft  confiderable  fpecies  of  perfonal  property ;  vfau 
that  which  confifts  in  a£tion  merdy,  and  not  in  pofleflion. 
Which  iinlflies  our  inquiries  into  fuch  wrongs  as  may  be 
offered  to  ferfonal  property,  with  their  feveral  remedies  by 
fUit  or  zQxon* 

•  Raft.  £ntr.  loo.  h>    3  Lev.  415,    Latw.  71  x.  749. 
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CHAPTER     THE     TENTH. 

OF  INJURIES  TO   REAL  PROPERTY, 

AND     FIRST     OF    DISPOSSESSION,     OR 

OUSTER  OF  THE  FREEHOLD. 


I  COME  how  to  cdnfider  fuch  injuries  as  zffefk  that  fpe* 
cies  of  property  which  the  laws  of  England  hare  deno* 
minated  real;  as  being  of  a  more  fubftantial  and  perma- 
nent nature,  than  thofe  tranfitory  rights  of  which  perfonat 
chattels  are  the  object. 

Real  injuries  then,  or  injuries  afie£ting  real  rights,-  are 
principally  fix;  i.  Gutter ;  2.  Trefpafs;  3.  Nufance; 
4*  Wafte  i    5*  Subtraclion ;   6.  Difturbance. 

Ouster,  or  difpofleflion,  is  a  wrong  or  injury  that  carries 
with  it  the  amotion  of  poiTeflion :  for  thereby  the  wrong«> 
doer  gets  into  the  adlual  occupation  of  the  land  or  heredita* 
ment^  and  obliges  him  that,  hath  a  right  to  feek  his  legal 
remedy ;  in  order  to  gain  poffeffion,  and  damages  for  the  in- 
jury fuftained.  And  fuch  ouftfer,  or  difpofleflion,  may  cither 
be  of  ths  freeioU,  or  of  chattels  reaL  Oufter  of  th^  freehold  is 
€ffe£i:ed  by  one  of  the  following  methods,  i.  Abatement; 
2«  Intrufion;  3.  DiflTeifin;  4.  Difcontinuance  \  5.  Deforce*- 
meht*  All  of  which  in  their  order,  and  afterwards  their 
refpedliye  remedies,  will  be  confidered  in  the  prefent  chapter. 

t.  And,  firft,  an  abatement  is  where  a  perfondies  fcifetfof* 
n  inhoritaiSce,  iind  before  the  heir  ot  dei^ifee  enters,  a  ftrangef' 
.     r  who 
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who  has  no  right  makes  entry,  and  gets  pofTeflion  of  the  free** 
hold :  this  entry  of  him  is  called  an  abatement,  ahd  he  him-^ 
felf  ib  denominated  an  abator  *.     It  is  to  be  obferved  that 
this  expreffioni  of  abating^  which  is  derived  from  the  French^ 
and  fignifies  to  quaih,  beat  down,  or  deftroy,  is  ufed  by  our 
law  in  three  fenfes.     The  fi-rft,  which  feenXs  to  be  the  pri- 
mitive fenfe,  is  thai  of  abating  or  beating  down  a  nufance, 
of  which  wefpoke  in  the  beginning  of  this-book*' ;  and  in 
a  Kke  fenfe  it  Is  ufed  in  ftatute  Weftm.  i.  3  Edw.  I.  c.  17. 
where  mention  is  made  of  abating  a  caftlcor  fortfcfej  in 
which  cafe  it  clearly  figniffes  to  pull  it  down,  arid  level  it 
with  the  ground.     The  fecond  fignification  of  abatement  iz 
that  o£  abating  a  writ  or  aftion,  of  which  we  (hall  fay  more 
hereafter :  here  it  is  taken  figuratively,  and  fignifies  the  over- 
uthtow  9r  defeating  of  fuch  writ,  by  fome  fatal  exceptioa^o 
.it'-    The  teft  fpecicjB  of  ab^teni^entis  that  we  have  now  before 
.us;  which  is  alfo  a  figurative. expreflion  to  denote  that  the 
i  rightful  pdfieilion  or  freeliold  of  the  heir  or  devifee  is  over* 
thrown  by  the  rude  intervention  of  a^ftranger. 

'  Tills  abatenient  of  a  fr^f^tfhdld'  is-fomewhat  fimilar  to  a» 

•  immediate' occtipaacy  in  a  ftate  of  nature,  which  is  effis&ed 
by  taking  pofleffionof  the'larfd  the  fame  inftant  that  the  prior 
occupant  by  hi§  death  relinquifties  it.     But  this,  however 

'  agreeable  to  natural  juftice,  confidering  man  merely^  aft 
individual,  is  diametrically  oppofite  to  the  law  of  fociety,  atld 
particularly  the  law  of  England :  which,  for  the  prefervation 

*  of  public  peace,  hath  prohibited  as  far  as  poffible  all  ac<fui- 
Ctions  by  mere  occupancy :  and  hath  direfked  that  lands,  on 
the  death  of  the  prefent  poffeflbr,  fhould  immediately  veft 
either  in  fome  perfon,  exprefsly  named  and  appointed  by  the 
deceafed;  as  his  devifee  j  or,  on  default  of  fuch  appointment, 
in  fuch  of  his  next  relations  as  the  law  hath  (ilefted  and 
pointed  out  as  his  natural  reprefentative  or  heir.  Every 
entry  therefore  of  a  mere  ftranger  by  way  of  interventidft 
^etween  the  anceftor  and  heir  or  perfon  next  entitled,  which. 

kecp^. 
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keeps  the  heir  ordevifet  oat  of  poffeffion,  is  one  of  the  highcft 
injuries  to  the  right  d£  real  property.  - 

i.  The  fccond  fpcciesof  injury  by  oufter,  or,  ^inotipn 
of  pofleflidn  from  the  freehold » is  by  intrufion :  which  ia  the 
entry  of  a'  ftranger^  after  a  particular  eftate  of  freehold  is  do- 
termined,  before  him  in  remainder  or  teverfioa.  And.. it 
happens  where  a  tenant  for  term  of  life  dieth  feifed  of  certain 
lands  and  tenements,  and  a  ftranger  entereth  therconi  after 
fuch  death  of  the  tenant,  and  befoi'e  any  entry  of  him  in  r«» 
mainder  or  revevfion  *.  This  entry  ^nd  interpofition  of  the 
ftranger  di£Fer  from  an  abatement  in  this ;  that  an  abatevnent 
is  always  to  the  prejudice  of  the  heir,  or  immediate  dcvifee; 
an  intrufion  is  always  to  the  prejudice  of  him  in  remainder 
or  reverfion.  For  example ;  if  A  dies  feifed  c^  lands  in  foe* 
fimple^  and,  before  the  entry  of  B  hj^  heir,  C  enters  thereoOt 
this  is  an  abatement;  but  if  A  be  tenant  for  life,, with  re« 
mainder  to  B  in  fee-fimple,  and,  after  the  death  of  A,  C 
enters,  this  is  an  intrufion.  Alfo  if  A  be  tenant  for  life  on 
leafe  from  B,  or  his  anceftors,  or  be  tenant  by  the  curtefy, 
or  in  dower,  the  reverfion  being  vefted  in  B  ;  and  after  th« 
death  of  A,  C  enters  and  keeps  B  out  of  ppfieffioBi  thi^  is 
iikewife.an  intrufion.  So  that  an  intruGon  is  always  imme* 
diately  confequent  upon  the  determination  of  a  particular 
jcftate ;  an  abatement  is  always  confequent  upon  the  defcent 
er  devife  of  an  eftate  in  fee-fimj^.  And  in  either  cafe  the 
injury  is  equally  great  to  him  whofe  poficiSon  is  defeated  by 
this  unlawful  occupancy. 

.  3^  The  third  fpecies  of  injury  by  oufter,  or  privation  of 
the  freehold,  is  by  diffeifin,  Difl'eifin  is  a  wrongful  putting 
out  of  him  that  is  feifed  of  the  freehold  d.  The  two  former 
fpecies  of  injury  were  by  a  wrongful  entry  wlierc  the  poflefEoui 
was  vacant ;  but  this  is  an  attack  upon  him  who  is  in  aflual 
pofTeffion,  and  turning  him  out  of  it.  Thofc  were  an  oufter 
from  a  freehold  in  law ;  this  is  an  oufter  from  a  freehold  iti 
idecd.  Diftcifin  may  be  efFe£ted  either  in  corporeal  inheritance^^ 
*  Co,  lilt.  277,.  F.  N.  B.  203, 104.  4  Co-  Lltl.  27;. 
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or  incorporeal  Difleifini  of  things  corpor6a}|  9$  of  houfeSf 
landsi  isfc.  muft  be  by  entry  and  adual  difpoftffion  of  the 
freehold  * ;  as  if  a  man  enters  either  by  force  or  fraud  into 
the  houfe  of  another,  and  turns,  or  at  lead  keeps,  him  or  his 
fervants  out  of  poffeffion.  Difleifin  of  incorporeal  heredita* 
nients  cannot  be  an  adual  difpoflei&on  (  for  the  fubjefi  itfelf 
is  neither  capable  of  a£bial  bodily  pofleffiotl,  nor  difpofieffion : 
.  but  it  depends  on  their  refpe£bive  natures,  and  various  kinds  i 
being  in  general  nothing  more  than  a  difturbance  of  the  owner 
in  the  means  of  coming  at,  or  enjoying  them^  With  regard 
to  freehold  rent  in  particular,  our  antient  law-books  ^  mea- 
tion  five  methods  of  working  a  diiTeifin  thereof:  i*  By  eri'* 
dffurei  where  the  tenant  fo  enclofeth  the  houfe  or  land,  that 
the  lord  cannot  come  to  diftrein  thereon,  or  demand  it :  2.  By 
Joreftaliery  or  lying  in  wait :  when  the  tenant  befetteth  the 
way  with  fbrce  and  arms,  or  by  menaces  of  bodily  hurt  af« 
frights  the  leflbr  from  coming :  3.  By  refcous;  that  is,  eidiet 
by  violently  retaking  a  diftrefs  taken,  or  by  preventing  the 
lord  with  force  and  arms  from  taking  any  at  all :  4.  By  r^-» 
plevin ;  when  the  tenant  replevies  the  diftrefs  at  fuch  time 
when  bis  rent  is  really  due :  5.  By  denial;  which  is  when 
the  rent  being  lawfully  demanded  is  not  paid.  All,  or  any  of ' 
thefe  circumftances  amount  to  a  diifeifm  of  rent ;  that  is,  they 
wrongfully  put  the  owner  out  of  the  only  poilefiion,  of  which 
the  fubjeft-matter  is  capable,  namely,  the  receipt  of  it.  But 
all  thefe  difleifins,  of  hereditaments  incprporeal,  are  only  fo' 
at  the  ele&ion  and  choice  of  the  party  injured  \  if,  for  the 
fake  of  more  eaiily  trying  the  right,  he  is  pleafed  to  fuppofe 
himfelf  diffcifed»»  -Otherwife,  as  there  can  be  no  afkual 
difpoiTelTion,  he  cannot  be  compulfively  difieifed  of  any  in-  > 
corporeal  hereditament. 

Anp  fo  too,  even  in  corporeal  hereditaments,  a  man  may 
frequently  fuppofe  himfelf  to  be  diffeifed,  when  he  is  notfo 
in  fa£t,  for  the  fake  of  entitling  himfelf  to  the  more  eafy  and 
commodious  remedy  of  an  affife  of  novel di/fetfin^  (which  will 
be  explained  in  the  fequel  of  this  chapter,)  inftead  of  being 

•Co.Litt.  i8i.  .        f  Litt.  I  5S8,  589* 

i  f  iocli.  L.  165, 166.  Litt.  §  »37i  €^f. 
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driven  to  the  more  tedious  procefs of  a  writ  of  entry  ^.  The 
true  injury  of  compulfire  dtfleifin  feems  to  be  that  of  difpof— 
feiSng  the  tenant,  and  fubftituting  onefelf  to  be  the  tenant  of 
the  lord  in  his'ftead )  in  order  to  which  in  the  times  of  pure 
feodal  tenure  the  confent  or  connivance  of  the  lord,  who 
upon  every  defcent  or  alienation  perlbnall^  gave,  and  who 
therefore  alone  could  change,  thefeifinorinveftiture,  feems 
to  have  been  confidered  as  neceflary.  But  when  iQ  procefs  of 
time  the  feodal  form  of  alienations  wore  off,  and  the  lord  was^ 
no  longer  the  inftrument  of  giving  adiualfeifin,  it  is.  probable 
that  the  lord's  acceptance  of  rent  or  fervice,  from  him  who 
had  difpoflefled  another,  nfiight  conftitute  a  complete  difleifin. 
Afterwards,  no  regard  was  had  to  the  lord's  concurrence* 
but  the  difpoflefTor  himfelf  was  confidered  as  the  fole  difleifor: 
and  this  wrong  was  then  allowed  to  be  resiedied  by  entry 
only,  without  any  form  of  law,  as  againft  the  difleiibr  him- 
felf; but  required  a  legal  procefs  againft  his  heir  or  alienee. 
And  when  the  remedy  by  afiife  was  introduced  under  Henryll^ 
to  redrefs  fuch  dtfleifins  as  had  been  committed  within  a  few 
years  next  preceding,  the  facility  of  that  remed)r  induced 
others,  who  wefe  wrongfully  kept  out  of  the  freehold,  to 
feign  or  allow  themfelves  to  be  diflei&d,  merely  for  the  fake 
of  the  remedy* 

These  three  fpecies  of  injury,  ahatementy  intru/Uriy  and 
diffitfini  areXuch  wherein  the  entry  of  the  tenant  ab  initio,  zt 
well  as  the  continuance  of  his  poilei&on  afterwards,  is  un* 
lawful.  But  the  two  remaining  fpecies  are  where,  the  entry 
of  the  tenant  was  at  firft  lawful,  but  the  vrrong  confifts  ip 
the  detaining  of  poflefiion  afterwards. 

4.  Such  is,  fourthly,  the  injury  of  difcontinuance  /  which 
happens  when  he  who  hath  an  eftate*tail,  maketh  ^  larger 
eftate  of  the  land  than  by  law  he  is  entitled  to  do  ^:  in  which 
cafe  the  eftate  is  good,  fo  far  as  his  power  extends  who  made 
it,  but  no  farther.  As  if  tenant  in  tail  makes  a  feoffment 
in  fee-fimple,  or  for  the  life  of  the  feoffee,  or  in  tail  %  all 

^  Hengb»  parv:c»7,     fBurr.cxO.     ,    1  Finch.  L.  z^o. 
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which  are  beyond  his  power  %b  ihake,  for  that  by  theconi* 
mon  law  extends  no  farther  than  td  make  a  leift  for  his  owti 
life  ;  in  fuch  cafe  the  entry  of  the  feoffee  is  lawful  during  the 
life  of  the  feoffor;-  but  if  he  retains  the  poflTeiHon  after  the 
death  of  the  feoffor,  it  is  afi  injury,  which  is  termed  a  dit 
continuance  ;  the  antient  legal  eftate,'  which  otiglit  to  Tiav^ 
furvived  to  the  heir  in  tail,  being  gone,  or  at  teSft  fufpendcd> 
and  for  a  while  difcontinucd.  For,  in  this  cafe^  on  the  deatft 
of  the  alienors,  neither  the  heir  in  tail,  n6r  they  in  refnainde^ 
or  reverfjon  expeftant  on  the  dfetermination  of  the  eftate-tailj 
can  entct  on  and  poffefs  thelands  fo  alienated.  Alfo,  by  thd 
common  laWi-the  alienation^of -an  hufband'ti^Fho  was  feifed  in 
the  right  of  his  wife,  woricbd  a  difeontinuarf^^  ©f  the  wifelB 
eftate:  till  the  Aatute  32  H^m  VIIL  c.-^8.  proyidedv  that 
fio  zG:  byi^die-^htriband  alone  (hall  work  a  d}fp0«tinuance^f^ 
or  prejudice,  the  inheritance 'or  freehold  o£  the  wife  5  but 
thaty  after  his  death,  Ihe  orlier  heirs  may  enter  on  the  lands 
in  queftion.  Fot^merly  alfo,  if  an  alienation  was  made  by  a 
fole  corpc^ration,'  as  a  bifliop  or  dean,  without  confent  of  the 
chapter,  Aitf  .w^s  a  difcontiiiuance  K  But  this  is' now  qaitc 
antiquated  "by  the- difabling  ftatutes  of  i  Eli2.  a  19.  and 
•t'3  Eliz.  t.-ip.  "which  declare^all  fuch  alienations  abfolutely 
void  ab  initio^  and  therefore  at  prefent  no  difcontinaance  cin 
be  thereby  occafioned. 

»  5;^*The  fifth  and  laft  fpedes  of  injuries  by  6tifter  or  pri- 
vation cA  the  freehold,  where  the  entry  of  the  prefent  tenant 
or  poffeffiW  wa^"  originally  lawful,  but  his  detaiiaer  is  now 
become  4inUiiwfal,  ;is4tha't  hy  deforcement,  This^  in;it*s  rtioft  ex*" 
tenfive  fenfe,  is  nomen  gmerdijjimum i,  a  much  larger  arid  more 
comprehenfive  expreffion  than  any  of  the  former :  it  then 
fignifying  the  holding  of  any  lands  or  tenements  to  which 
another perfon  hath  a  right  ^.  So  that  this  includes  as  well  an 
abatement,  an  fntr-tifion,  a  diflSfin,  or  a  difcontinuance,  as 
any  other  fp^cies  of  wrong  whatfoever,  whereby  he  that  hath 
right  to  the  freehold  is  kept  out  of  poffelEon.  But,  as  cohtra- 
diftinguifhed  from  the  former-,  \i  is  only  fuch  a  detainer  of  the 

i  r.  N.  B.  194.         .  X  Co.  Lite.  177, 
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freehold,  from  Mm  that  hath  the^ight  of  proptrtyf  twit  never 
had  any:pofleffion  under  that  right,  as  falls  within  none  of 
the  injuries  which  we  have  before  explained.  As  in  cafe 
where  a  lord  has  a  feigtiory,  afid  hnds  cfcheat  to  hiin  profit 
ter  defeBumfanguinisy  but  the'feifm  of  the  lands  is  withheld 
from  him :  here  the  injury  is  not  abatement ^  for  the  right  vefts 
not  in  the  lord  as  hek  or  devifee  \  nor  is  it  intruficmj  for  it  vefts 
not  in  him  who  hath  the  remainder  or  r^verfionr;  nor  is  it  dif^ 
feijin^  for-  the  lord  was  never  feifed;  nor  does  it  alt  bear  tlic 
nature  of  ^ny-lpecies  of //^«flf«/^«^^;  but,  being  neither  of 
thefe  four,  it  is  therefore  a  deforcement  L  If  a  man  marries  a 
woman j  and  during  the  coverture  is  feifed  of  lands^.and  ' 
alienes,  and'difes;  is difleiifed,  and  dies;  or  diesdn  poffeiTion ; 
and  the  alienee,  difleifor,  or  heir,  enters  on  the  tenements 
and  doth  not  affign  the  widbw  her  dower;  this  is  alfo.a  de^ 
forcenient  to  the  widow,  by  "withholding  .lands  to  which  fhc 
hath  a  right".  In  like  manner,  if  a  man  leafe  lands  to  ano- 
ther for  term  of  years,  or  for  the  life  of  a  third  perfon,  an4 
the  terth  expires  by  fifrrender,  efflux  of  time,  or  death  of  the 
cejiuy  que  vie ;  and  the  lcfle€  or  any  ftratiger,  who  was  at  the 
exprraVion  of  the  term  in  pofleflion,  holds  ov«i-,  aind  refufc^ 
to  delivcrthc  proflcffion  to  himin  remainder  or  reverfion,  this 
is  lik^ wife,  a  deforcement  °.  Deforcements., may  aifo  arife 
upon  th^  breach  of  a  condition  in  law  ;  as  if  a  woman  give$ 
lands  to.  a. man  by  ..deed,,  to  the  intent  that  he  marry  her,  and 
he  will  i3kQt'.when  th^reui^to  required,  but  continues  to  hold 
the  lands: 'this  is.  fuch  a; fraud  on  the  man's  part,  that 
the  hw  will  not  .allow  it.  to  deveft  the  woman's,  right  of  ppf- 
fefSon;  though,  his, entry,  being  lawful,  it  does  deveft  the 
aftual  ppdeflion^  and  thereby  becomes  a  deforcement  °,  De- 
forcements may  alfo  be  grounded  on  the  diCability  of  the  party 
deforced  :  as  if  an  infant  domake /an  alienation' of  his  lands^ 
and  the, alienee  enters  and  keeps  pofleffion  \  now,  as  the  alien- 
ation is  voidable,  this  pofleffion  as  againft  the  infant  (or^ 
in  cafe-  of  his  deceafe,  as  againft  his  heir^  is  after  avoidance 
wrongful,  and  therefore  a  deforcement  p.  The  fame,  happens^ 

>  F.  N.  B.  143.  "  •  205,  6,  7.  Secboqjili.  c.  9.  p«$.  igf^. 
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when  one  of  nemfane  memory  alienes  his  lands  or  tenements, 
and  the  alienee  enters  and  holds  pofleffioni  this  may  alfo  be 
t  deforcement^^  Another  fpecies  of  deforcement  is,  where 
two  perfons  have  the  fame  title  to  land,  and  one  of  them  en* 
ters  and  keeps  poile(Bon  againft  the  other :  as  where  the  an* 
cefter  dies  feife<l  of  an  eftate  in  fee-fimple,  which  defcends 
to  two  fiftera  or  coparceners,  and  one  of  them  enters  before 
the  other,  and  will  not  fufier  her  filler  to  enter  and  enjoy  her 
moiety ;  this  is  alfo  a  deforcement  '•  Deforcement  may  alfo 
be  grounded  on  the  non-performance  of  a  covenant  real :  as 
if  a  man,  feifed  of  lands,  covenants  to  convey  them  to  ano- 
ther, and  negle£ts  or  refufes  fo  to  do,  but  continues  poflef- 
fion  againft  him ;  this  pofleilion,  being  wrongful,  is  a  de- 
forcement*: whence,  in  levying  a  fine  of  lands,  the  perfon, 
againft  whom  the  fiditious  adlion  is  brought  upon  a  fuppofed 
breach  of  covenant,  is  called  the  deforciant.  And,  laftly,'by 
way  of  analogy,  keeping  a  man  by  any  means  out  of  a  free- 
hold office  is  conftrued  to  be  a  deforcement  \  though,  being 
an  incorporeal  hereditament,  the  deforciant  has  no  corporal 
pofleilion.  So  that  whatever  injury  (withholding  the  pof- 
feflion  of  a  freehold)  is  not  included  under  one  of  the  four 
former  heads,  is  comprized  utidei;  this  of  deforcement. 

Th£  Icvcral  fpecies  and  degrees  of  injury  by  oufttr  being 
thus  afcertained  and  defined,  the  next  confideration  is  the 
remedy :  which  is,  univerfally,  the  rejiitution  or  delivery  of 
pojfejjion  to  tlid  right  owner ;  and,  in  feme  cafes,  damages  alfo 
for  the  uiijuft  amotion.  The  methods,  whereby  thefe  reme- 
dies, or  either  of  them,  may  be  obtained,  are  various. 

I.  The  firft  li  that  extrajudicial  and  fummary  one,  which 
w^  flightly  touched  in  the  firft  chapter  of  the  prefent  bOok% 
©y^/rrry  by  the  legal  owner,  when  another  perfon,  who  hath 
no  ri^t,  hath  previoufly  taken  pofleflion  of  lands  or  tene- 
ments. In  this  (jj^fe  the  party  entitled  may  make  a  formal, 
but  peaceable,  entry  thereon,  declaring  that  thereby  betakes 
pofieflion;  which  notorious  aft  of  ownerlhip  is  equivalent  to 
3  feodal  inveAlture  by  the  lordv:  or  he  may  enter  on  any 

^  Finch. /^/i.  F.  N.  B.  20a..  «  See  pag.  5.  '-       . 
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part  of  it  in  the  fame  county,  declaring  it  td  be  in  th^  name 
of  the  whole" :  but  if  it  lies  in  different  counties  he  muft 
make  different  entries ;  for  the  notoriety  of  fuph  entry  or 
claim  to  the  pans  or  freeholders  of  Weftmorland,  is  not  any 
notoriety  to  the  pares  or  freeholders  of  SufTex.  Alfo  If  there 
be  tiuo  diffeifors,  the  party  diffeifed  muft  make  his  entry  ott 
both ;  or  if  0ie  diffeifor  has  conveyed  the  lands  with  livery  to 
/wo  diftindl  feoffees,  entry  muft  be  made  on  both"^ :  for  as. 
their  feifin  is  di(lin£t,  fo  alfo  muft  be  the  aA  which  devefts 
that  feifin.  If  the  claimant  be  deterred  from  entering  by  me- 
naces or  bodily  fear,  he  may  make  claitfii  as  near  to  the  «ftate 
as  he  can,  with  the  like  forms  and  folemnities :  which  claim 
is  in  force  for  only  a  year  and  a  day  \  And  this  claim,  if 
it  be  repeated  once  in  the  fpac^  of  every  year  and  dayj  (which 
is  called  continual ciaimy)  has  the  fame  cffcft  with,  and  in  all 
refpefts  amounts  to,  a  legal  entry  y.  Such  an  entry  gives  a 
man  fdifin  *,  or  puts  into  immediate  poffeffion  him  that  hath 
right  of  entry  on  the  eftatc,  and  thereby  makes  him  complete 
owner,  and  capable  of  conveying  it  from  himfejf  by  eUher 
defcent  or  purchafe, 

Ti«is  remedy  by  entry  takes  plaee  i«  three  only  of  the  five 
i^ecies  of  oufter,  viz*  abatement,  intrufion,  and  diffetfin  *  : 
for,  as  in  thefe  the  original  entry  of  the  wrongdoer  was  un- 
lawful, they  may  therefore  be  remedied  by  the  mere  entry  of 
him  who  hath  right.  But,  upon  a  difcontinuance  or  de- 
£orcement,  the  owner  of  the  eftate  cannot  enter,  but  is  driven 
to  his.a£lion :  for  herein  the  original  entry  being  lawful,  and 
thereby  an  apparent  right  of  poffefllon  being  gained^  the  law 
will  not  fuffcr  that  right  to  be  overthrown  by  the  mere  aft  o;r 
en^ry  of  the  claimant.  Yet  a  man  may  enter  ^m  his  tenant 
by  fufferance:  for  fuch  tenant  hath  no  freehold,  but  only  a 
bare  poffeffion ;  which  may  be  defeajted,  lik^  a  tenancy  at 
will,  by  the  mere  entry  of  the  owi^er.  But  if  the  owner 
thinks  it  more  expedient  to  ffippofe  or  admit'  fuch  tenant  to^ 

»  Litt  §  417*  *  Co.  Litt*  15* 

w  Co.  Litt.  %$%,  «  Ibid.  2^7,  2|S« 
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bavfi  galjiodt  a  j'tiwrtibus  freehold,  he .  is  then  remediaWe;  by- 
writ  of  entty,  jod.  terminum  qui  preefenlt,     ,  ,      . 

On  thcother  hand,  in  cafe  of  abatement^  intrufian,  pr  dif- 
feifin,  where  entries  are  generally  lawful^  this  right  of  entry 
may  be  toliedy  that  is,  taken  away,  by  defcent.  Defcents, 
which  take  ayay  entries  ^y  are  when  any  one,  ,feif<?d  by  any 
nxeans  wbatfoeyet  of  the  inheritance  of  a  corporeal  heredita- 
ment, dies,  whereby  the  fame  defcends  to  his  heir  :  in  this 
cafe,  however  feeble  the  right  of  the  anceftor  might  be,  the 
entry  of  any  other  perfon  who  claims  title  to  the  freehold  i^ 
taken  away ;  an|i  he  cannot  recover  pofleflion  againft  the  heir 
by  this  fummary  method,  but  is  driven  to  his  aftion.to  gaia 
a  legal  feifin  of  the  eftate.  And  tiiis,  firjll,  b^ecaufe  the  heir 
qomes  to  the  eftate  by  aft  of  law,  and  not  by  h\s  pwn  aft  5 
the  law  dierefore  protefts  hi&  title,  and  will  not  fuiFer  his 
poflefSon.  to  be  devefted,  'till  the  claimant  hath  proved  a  better 
right.  Secondly,  becaufe  the  heir  may  not  fuddenlyknow 
the  true.ftate  of  his  title;  and  therefore  the  law,  which  is 
ever  indulgent  to  heirs,  takes  away  the  entry  of  fuch .claimant 
'  as  neglefted  to  enter  on  the  anceftor,  who  was  well  able  to 
defend  his  title-;  and  kaves  the  claimant  only  the  remedy  of 
an  aftion  againft  the  heir  *.  Thirdly,  this  was  admirably  . 
adapted  to  the  military  fpirit  of  th«  feodal  tenures,  and  tended 
to  m^ke  the  feudatory  bold  in  war  ;  fmce  his  children  couldi^ 
not,  by  any  mere  entry  of  another^  be  difpoflefled  of  the 
lands  whereof  he  died  feifed.  And,  laftly,  it  is  agreeable  to 
the  dift:atea  of  reafon  suid  the  general  principles  of.  law. 

.  For,  in.  every  complete  title  *^  to  lands,  there  are  two. 
things  ncceifary ;  the  pofleflipu  or  feifin,  and  the  right  or 
property  therein  S;  or,  as  it  is  expjeiTed  in  Fleta,  juris  et 
feifijiae  conjunEiio  ^.  Now,  if  the  pofleflion  be  fevered  from 
the  propejrty,  if  A  has  th^ j us proprietatisy  and  B  by  fome  un- 
lawful means  has  gained  pofleffion  of  the  lands,  this  is  an 
injury  to  A ;  for  which  the  law  gives  a  remedy,  by  putting 

<l  Litt.  §  385— 4J3,  8  Mirror.  c«  2.  §  zj.    . 
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him  in  poffeffionj  but  does  it  by  different  means  according  to 
the  circumftances  of  the  cafe.  Thus,  as  B,  who  was  him- 
felf  the  wrongdoer,  and  hath  obtained  the  poflefTion  by  either 
fraud  or  forde,  hath  only  a  bare  or  naked  pojjejftony  without 
any.fliadow  of  right;  A  therefore,  who  hath  both  the  right 
of  property  and  the  right  of  poffeffion,  may  put  an  end  to  his 
title  at  once,  by  the  fummary  method  of  entry.  But,  if  B 
the  wrongdoer  dies  ifeifed  of  the  lands,  then  B's  heir  advances 
one  ftep  farther  towards  a  good  title :  he  hath  not  only  a  hare 
poffeffion,  but  alfo  an  TC^^Tcctnijus  pojfejftonis^  or  right  of  pof- 
feffion.;  For  the  law  prefuines,that  the  poffeffion,  which  is 
tranfmitted  from  the  anceftor  to  the  heir,  is  a  rightful  pof- 
fefhon,  until  the  contrary  be  {hewn  :  and  therefore  the  mere 
entry  of  A  is  not  allowed  to  evift  the  heir  of  B  5  but  A  is 
driven  to  his  aftion  at  law  to  remove  the  poffeffion  of  th^ 
heir,  though  his  entry  alone  would  have  difpoffeffed  the  an- 
ceftor.   . 

So  that  in  general  it  appears,  that  no  man  can  recover  pof- 
feffion by  mere  entry  on  lands,  which  another  hath  by  defcent,- 
Yet  this  rule  hath  fome  exceptions  *,  wherein  thofe  reafons 
ceafe,  upon  which  the  general  doftrine  is  grounded ;  efpe- 
cially  if  the  claimant  were  under  any  legal  difabilities,  during 
the  life  of  the  anceftor,  either  of  infancy,  coverture,  impri- 
fonment,  infanity,  or  being  out  of  the  realm :  in  all  which 
cafes  there  is  no  negleft  or  laches  in  the  claimant,  and  there- 
fore no  defcent  fliall  bar,  or  take  away  his  entry  ^,  And  this 
title  of  taking  away  entries  by  defcent,  is  ftill  farther  nar- 
rowed by  the  ftatute  32  Hen.  VIII.  c.  33.  which  enafts,  that 
if  any  perfon  diffeifes  or  turns  another  out  of  poffeflion,  no 
defcent  to  the  heir  of  the  diffeifor  fhall  take  away  the  entry  of 
him  that  has  right  to  the  land,  unlefs  the  diffeifor  had 
peaceable  poffeffion  five  years  next  after  the  diffeifin.  But  the 
ftatute  extendeth  not  to  any  feoffee  or  donee  of  the  diffeifot, 
mediate  or  immediate  * :  becaufe  fuch  a  one  by  the  genuine 
feoJal  conftitutions-  always  came^into  the  tenure  folemnly 

i  See  tht  particular  cafes  mentioned       law  of  tenures, 
by  Littleton,  b.  3.  ch«  6.  the  principles  ^  Co.  Lite.  246. 

jf>f  which  are  well  explained  in  Gilbert^ »  1  Ihid*  %^i* 
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and  with  the  lord's  concurrence,  by  adiial  delivery  of  feifin, 
that  is,  open  and  public  inveftiture. .  On  the  other  hand,  it  is 
enaded  by  the  ftatute  of  limitations,  li  Jac.  L  c.  i6.  that  no 
entry  (hall  be  made  by  ^ny  a  man  upon  lands,  unlefs  within 
twenty  years  after  his  right  (hall  accrue.  And  by  ftatute 
4  &  5  Aon.  c.  1 6.  no  entry  (hall  be  of  force  to  fatisfy  the 
faid  ftatute  of  limitations,  or  to  avoid  a  fine  levied  of  lands, 
iinlefs  an  adion  be  thereupon  commenced  within  one  year 
after,  and  profecuted  with  efteA* . 

Upon  an  oufter,  tiy  the  difcontinuance  of  tenant  in  tajlf 
we  have  faid  that  no  remedy  by  mere  entry  is  allowed )  but 
that,  when  tenant  in  tail  aliepes  the  lands  entailed,  this  takes 
away  the  entry  of  the  iflue  in  tail,  and  drives  him  to  his  action 
at  law  to  recover  the  pofTeflion  m«  J'or,  as  in  the  former 
cafes  the  law  will  not  fuppofe,  without  proof,  that  the  an* 
ceftor  of  him  in  pofieiEon  acquired  the  eftate  by  wrong )  and 
therefore,  after  five  years  peaceable  poflef&on,  and  a  defcent 
caft,  will  not  fufFer  the  poiTeftion  pf  the  heir  to  be  difturbed 
by  mere  entry  without  a£lion  i  fo  here,  the  law  will  not  fup** 
pofe  the  difcoutinuor,  to  have  aliened  the  eftate  without  power 
fo  to  do,  and  therefore  leaves  the  heir  in  tail  to  his  a£lion  at 
law,  and  permits  not  his  entry  to  be  lawful.  BeGdes,  the. 
alienee,  who  came  into  pofieflion  by  a  lawful  conveyance, 
y^luch  was  at  leaft  good  for  the  life  of  the  alienor,  hath  not. 
only  a  bare  pofleffion,  but  alfo  an  apparent  right  of  pofleffion  \ 
"which  is  not  allowed  to  be  devefted  by  the  mere  entry  of  the 
claimant,  but  continues  in  force  till  a  better  right  be  fliewni 
and  recognized  by  a  legal  determination.  And  fomething 
alfo  perhaps,  ip  framing  this  rule  of  law,  may  be  allowed  to 
the  inclination  of  the  (:ourts  of  juftice,  to  go  as  far  as  they 
could  in  making  eftates-tail  alienable,  by  declaring  fuch  alien* 
ations  ^o  \>^  voidable  only  and  not  ajbfolutely  void, 

Jn  cafe  of  dcforceipent?  alfo,  where  th?  deforciant  had  ori- 
ginally a  lawful  pofielTion  of  the  land,  but  now  detains  it 
wrongfully,  he  ftill  continues  to  have  the  prefamptive  prima 
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facU  evidence  of  right;  that  is,  pofleffion  lawfully  gained. 
Which  pofleffion  (ball  not  be  overtttrned  by  the  mere  entry 
of  another  i  but  only  by  the  demandant^s  (hewing  a  better 
right  in  a  courfe  of  lav« 

This  remedy  by  entry  muft  be  purfued^  according  to  fta« 
lute  5  Ric.  IL  ft.  I.  c.  8.  in  a  peaceable  and  eafy  manner  ; 
and  not  with  force  or  ftrong  hand.  For^  if  one  turns  or 
keeps  another  out  of  pofleffion  forcibly,  this  is  an  injury  of 
both  a  civil  and  a  criminal  nature.  The  civil  is  remedied  by 
immediate  reftitution ;  which  puts  the  antient  pofleflbr  in 
fiatu  quo :  the  criminal  injury,  or  public  wrong,  by  breach 
of  the  king's  peace,  is  puni(hed  by  fine  to  the  king.  For  by 
the  ftatute  8  Hen.  VI.  c.  9.  upon  complaint  made  to  any 
juftice  of  the  peace,  of  a  forcible  entry,  with  ftrong  hand,  on 
hnds  or  tenements ;  or  a  forcible  detainer  after  a  peaceable 
entry  i  he  fhall  try  the  truth  of  the  complaint  by  jury,  and, 
upon  force  found,  fhall  reftore  the  pofleffion  to  the  party  fo 
put  out :  and  in  fuch  cafe,  or  if  any  alienation  be  made  to 
defraud  the  pofleflbr  of  his  right,  (which  is  likcwife  declared 
to  be  ablblutely  void,}  the  ofiender  (hall  forfeit,  for  the  force 
found,  treble  damages  to  the  party  grieved,  and  making  fine 
and  ranfom  to  the  king,  ^ut  this  does  not  extend  to  fuch  as 
endeavour  to  keep  pofleffion  manuforti^ziiex  three  years  peace- 
able enjoyment  of  either  themfelves,  their  anceftors,  or  thofe 
under  whom  they  claim ;  by  a  fubfequent  claufe  of  the  fame 
0atute,  enforced  by  ftatute  3 1  £liz.  c.  j  i. 

II.  Thus'  far  of  rerhedies,  where  the  tenant  or  occupier 
Jof  the  lahd  hath  gained  only  a  mere  poffe/Jion^  and  no  apparent 
ihadow  of  right.  Next  follow  another  clafs,  which  are  in 
ufe  where  the  title  of  the  tenant  or  occupier  is  advanced  one 
ftep  nearer  to  perfeAion ;  fo  that  he  hath  in  him  not  only  a 
bare  pofleffion,  which  may  be  deftroyed  by  a  bare  entry,  but 
alfo  an  apparent  right  of  pojejjiotiy  which  cannot  be  removed 
but  by  orderly  courfe  of  law  5  in  the  procefs  of  which  it  mull 
be  fliewn  that  though  he  hath  at  prefent  pofleffion  and  therefore 
7  hath 
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hath  the  prcfumptive  right,  yet  there  is  a  ji|ht  of  ppfleffion^ 
fuperior  tp  his,  refiding  in  hiiu  whp  brings  the  a£tion« 

These  remedies  are  either  by  a  writ  of  entry,  ox  an  qjfft/e :. 
which  are  aftions  merely  pojfejjhry ;  ferving  only  to  regain 
that  pofleffion,  whereof  the  demandant  (that  is,  ,Ke  who 
fues  for  the  land)  or  his  anceftors  hav?  been  unjuftly  de- 
prived by  the  tenant  or  pofleflor  of  the  freehold,  or  thofe 
under  whom  he  claims.  They  decide  nothing  with  refpe£t 
to  the  right  of  property  :  only  rcftoring  the  demandant  to  that 
ftate  or  fituation,  in  which  he  was  (or  by  law  ought  to  have 
been)  before  the  difpoffeffion  committed.  But  this  without 
any  prejudice  to  tlae  right  of  ownerfhip  :  for,  if  the  difpoflef- 
for  has  any  legal  claim,  he  may  afterwards  exert  itj^  notwith- 
ftanding  a  recovery  againft  him  in  tl^efe  pofTefTory  actions. 
Only  the  law  will  not  fufFer  him  to  be  his  own  judge,  and 
either  take  or  maintain  pofleflion  of  the  lands,  until  he  hath 
recovered  them  by  legal  means"  :  rather  prefuming  the  right 
to  have  accompanied  the  antient  feifin,  than  to  refide  in  one 
who  had  no  fuch  evidence  in  his  favour. 

I.  The  firfl  of  thefe  pofleflbry  remedies  is  by  wril  of  entry} 
which  is  that  which  dlfproves  the  title  of  the  tenant  or  poflef- 
for,  by  fhev/ing  the  unlawful  means  by  which  he  entered  or 
continues  poiTeflion  °.  The  writ  is  dire^fted  to  the  fherifi^ 
requiring  him  to  "  command  the  tenant  of  the  land  that  he 
*'  render  (in  luTitinypraecipe  quocf  reddat  J  to  the  demandant  the 
*'  land  in  queflion,  which  he  claims  to  be  his  right  and  in- 
*'  heritance  ;  and  into  which,  as  he  faith,  the  faid  tenant  had 
*'  not  entry  but  by  (or  after)  a  diffeifin,  intrufion,  or  the  like, 
*^  made  to  the  faid  demandant,  within  the  time  limited  by 
**  law  for  fuch  aftions  :  or  that  upon  refufal  he  do  appear  in 
<^  court  on  fuch  a  day,  to^fhew  wherefore  he  hath  not  done 
<c  it  P."  This  is  the  original  procefs,  the  praecipe, 
upon  which  all  the  reft  of  the  fuit  is  grounded  :  wherein 
it  appears,  that  the  tenant  is   required,   either  to  deliver 

n  Mirr.  c.  4.  §  24.  P  See  vol.  U.  append.  N®.  V.  §  i. 

•  FJnch.  L.  261* 
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^ifiaof  the  lands,  oi  tafhew  ea^fe  why  be  wijl  pot.  This 
caufe  may  be  either  a  denial  of  the  fail,  of  having  entered  by 
or  under  fuch  jneans  as  are  fuggeftcd,  or  a  juftificatioaof  hi* 
entry  by  reafon  of  title  in  himfelf  or  in  thofe  under  whom  he 
makes  claim:  wjiereupon  the  poiTeffipn  of  the  land  is  ^ward-»' 
cd  to  him  who  produces  the  cleareft  right  to  poffefs  it. 

In  our  antient  books  we  find  frequent  mention  of  the  de^ 
^rees  w.ithin  which  writs  of  entry  are  brought.  If  they  be 
brought  againft  the  party  himfelf  that  did  the  wrong,  then 
they  only  charge  the  tenant  himfelf  with  the  injury;  ^^  mn- 
**  hahuit  ingreffhm  nijt  per  intrufionem  quam  ipfsfeck  :^^  But 
if  the  intruder,  difleifor,  or  the  like,  has  made  any  alienation 
of  the  land  to  a  thiid  perfon,  or  it  has  defcended  to  his  heir, 
tliat  circumftance  muft  be  alleged  in  the  writ,  for  the  aSlion 
muft  always  be  brought  againft  the  tenant  of  the  land ;  and 
the  defe<3:  of  his  pofTeflbry  title,  whether  arifing  from-  his- 
own  wrong  or  that  of  thofe  under  whom  He  clajms,  muft 
be  fet  forth.  One  fuch  alienation  or.  defcent  makes  the 
firft^  degree,  which  is  called  the^^r,.  becaufe  then  the  form 
of  a  writ  of  entry  is  this ;  that  the  tenant  had  not  entry 
but  by  the  original  wrongdoer,  who  .alienated  the  land,  or 
from  whom  it  defcended,  to  him  :  'f  non  habuit  ingrejjum 
*'  nifi  per  GuUielmum,  qm  fe  in  iilud  intrufity  et  illud  Unetiti 
*^  dimlfit  ^"  A  fec^ond  alienation  or  defcent  makes  another 
degree  called  the  per  and  cui ;  becaqfe  the  form  of  a  writ  of 
entry,  in  that  cafe,  is,  that  the  tenant  had  not  entry,  but 
by  ox  under  a  prior  alienee,  ^o  whom  the  intruder  demifed 
it  9  .**  mn  habuit  ingrejfum^  niJt.  per  Ricardum^  cui  Guilielmus 
«  illud dimifit^  quife  in  illud  intruftt »."  Thefe  degrees  thus 
ftatc  the  original  wrong,  and  the  title  of  the  tenant  who 
claims  under  fuch  wrong.  If  more  than  two  degrees  (that 
is,  two  alienations  or  defcents)  were  paft,  there  lay  no  writ 
of  entry  at  the  common  law.   For,  as  it  was  provided,  for  the 

q  Finch.  L.  x€tz.     Booth  indeed  (of  tho^rr  and  culm     But  the  difi«r«nce  it 

realadtions.  1 72.)  makes ciieArft degree  immaterial. 
to  coniill  in  the  original  wrong  done,  '  Booth.  181. 

the  fecoftd  in  thc/>cr,  and  the  third  in  •  Fiach.  L.  263.  F.  N.  B.  203,  294. 
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quietnefs  of  men's  inheritances,  that  no  one,  even  though 
he  had  the  true  right  of  poiTeffion,  (hould  enter  upon  him 
who  had  the  apparent  right  by  dcfcent  or  othcrwifc,  but  he 
was  driven  to  his  writ  of  entry  to  gain  pofieffion  ;  fo,  after 
more  than  two  defcents  or  two  conveyances  were  pafled,  the 
demandant,  even  though  he  had  the  right  both  of  poffclEon 
and  property,  was  not  allowed  ^\%  pojfejfory  a£lton  ;  but  was 
driven  to  his  writ  of  rights  a  long  and  final  remedy,  to  punifli 
his  negleA  in  not  fooner  putting  in  his  claim,  while  the  de- 
grees fubiiiled,  and  for  the  ending  of  fuits,  and  quieting  of 
ail  controverfies '•  But  by  the  ftatute  of  Marlbridge^ 
52  Hcfi.  III.  c.  30,  it  was  provided,  that  when  the  number 
of  alienations  or  defcents  exceeded  the^  ufual  degrees,  a  new 
writ  fliould  be  allowed  without  any  mention  of  degrees  at  all. 
And  accordingly  a  new  writ  has  been  framed,  called  a  writ 
of  entry  in  the  pofty  which  only  alleges  the  injury  of  the 
wrongdoer,  without  deducing  all  the  intermediate  title  from 
him  to  the  tenant :  ftating  it  in  this  manner ;  that  thetfe- 
nant  had  not  entry  unlefs  after^  or  fubfcquent  to,  the  oufter 
or  injury  done  by  the  original  difpoffeflbr;  <*  noti  bakiit 
**  ingreJjTum  nif  poft  intruftonem  quam  Guilielmus  in  Jilud 
**  fecit  /'  and  rightly  concluding,  that  if  the  original  title  was 
wrongful,  all  claims  derived  from  thence  muft  participate  of 
the  fame  wrong.  Upon  the  latter  of  thefe  writs  it  is  (the 
writ  of  entry  fur  difjeiftn  in  thtpoft)  that  the  form  of  our 
common  recoveries  of  landed  eftatcs  ▼  is  ufually  grounded  i 
which,  we  may  remember,  were  obferved  in  the  preceding 
volume "  to  be  fiditious  adlions,  brought  againft  the  tenant 
of  the  freehold  (ufually  called  the  tenant  to  the  pruecipe^  or 
writ  of  entry)  in  which  by  collufion  the  demandant  recovers 
the  land. 

This  remedial  Inftrument,  of  writ  of  entry,  is  applicable 
to  all  the  cafes  of  oufter  before-mentioned,  except  that  of  dif- 
continuance  by  tenant  in  tail,  and  feme  peculiar  fpecies  of 
deforcements.  Such  is  that  of  deforcement  of  dower,  by  not 
afligning  any  dower  to  the  widow  within  the  time  limited  by 

t  a  Inft,  155.  tt  Book  11.  ch.  21. 

V  See  book  II.  append.  K^.  V. 
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law ;  for  which  fee  has  her  remedy  by  writ  of  dcnver  unde 
nihil  habef^.  But  if  (he  be  deforced  of  part  only  of  her 
dowefj  ihe  cannot  then  foy  that  nihil  hahet ;  and  therefore  flic 
may  ^ve  recourfe  to  another  adlion,  by  writ  of  right  of 
dower  ;  which  is  a  more  general  remedy,  extending  either  to 
part  or  the  whole  ;  and  is  (with  regard  to  her  claim)  of  the 
iame  nature  as  the  grand  writ  of  right,  whereof  we  ftiall  pre- 
fently  fpeak,  is  with  regard  to  claims  in  fee-fimple*.  On 
the  other  hand,  if  the  heir  (being  within  age)  or  his  guar- 
dian, affign  her  more  than  (he  ought  to  have,  they  may  be 
remedied  by  a  writ  of  admeafurtmeni  of  dower  y.  But  in  ge- 
neral the  writ  of  entry  is  the  univerfal  remedy  to  recover  pof- 
fef&on,  when  wrongfully  withheld  from  the  owner.  It  were 
therefore  endlefs  to  recount  all  the  feveral  divifions  of  writs  of 
entry,  which  the  diiFerent  circumftances  of  the  refpeflive  de- 
mandants may  require,  and  which  are  furniflied  by  the  laws 
of  England*:  being  plainly  and  clearly  chalked  out  in  that 
moft  antient  and  highly  venerable  collection  of  legal  forms^ 
the  regifirum  omnium  brevium^  or  regifter  of  fuch  writs  as  are 
fuabk  out  of  the  king's  courts,  upon  which  Fitzherbert's 
naiura  hrevium  is  a  comment ;  and  in  which  every  man  who 


V  F.  N.  B.  147. 

« nu.  16, 

y  F.  N.  B.  148.  Fiach.  L.  314. 
Stat.  Weftm.  2.   13  Ed.  I.  c.  7. 

s  See  BraAon.  /.  4.  fr.  7.  r.  6. 
^  4.  firitton.  c.  1 14.  fol.  264.  The 
aoft  ufualsvere,  x.  The  writi  of  entry 
Jur  di/l'iifin^  zxii  of  intri^on  :  (F.N.  B. 
^191. 103.)  which  are  brought  to  remedy 
Ci ther  of  thofc  fpeciet  qf  oiiitar.  1.  T  be 
YnxXMoidumfuitinfra  aetatany  znAdum 
Jkit  mm  C9mf9S  mentis  f{lhid.  192.  zci . ) 
which  lie  for  a  perfon  o(  full  age^  or  one 
who  bath  recovered  his  u^nderftandin^, 
after  having  (when  under  a^e  or  infaoe) 
aliened  hit  landi  -y  or  for  the  beirs  of 
fuch  alienor.  3.  The  writs  of  cui  in 
^ita,  tr\d  cut  ante  divortlum  »  (Ibid.  793. 
204.)  for  a  woman,  when  a  widow  or 
divorced,  whofe  hoiband  during  the  co. 
verture  (cut  in  vita  Jua^  'vtl  cui  ante  di- 
vurtium^i^ft  CffntrMdUirenonfotutt)  h^th 


altetied  her  eflate.  4.  The  writ  ad  <vm- 
tnunernlignh;  {Uid.  207.)  for  thcrever- 
fioner,  after  the  alienation  and  death  of 
the  particular'  tenant  for  life.  5.  The 
writs  In  coju  prcvijo  ^nd  incmfimili  csju  s 
(Ibid,  205, 206.)  which  lay  not  adcemr 
munpn  legeftty  but  are  given  by  Itat.  Glo^. 
5  Edw.  I.  c.  7.  and  Wcftm.  2.  1 3  Edvir. 
I.  c.  24.  for  the reverfioner  after  the  ali* 
efiatioOy  but  during  the  life,  of  the  te^ 
ntnt  in  dower  or  other  tenant  for  life. 
^.  The  writ  ad  terminum  qvl  praetsriit  f 
(Ibid,^ot»)  for  the  revet (iouer,  wl^n 
the  poifeflion  is  withheld  by  the  it(Te9 
or  a  ftranger,  after  th«  determination 
of  a  leafe  for  year?.  7.  The  writ 
caufa  matrimoni  praehcvtii  t  (Ibid. to ^.^ 
for  a  woman  who  giveth  land  to  a 
man  in  fee  or  for  life,  to  the  intent 
that  be  may  marry  her,  and  he  doth 
net.  ^nd  the  likjp  in  cafe  of  oUier  4e^ 
forc$iQent9t 
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h  injured  will  be  fure  to  find  a  method  of  relief;  ex^Sklf 
adapted  to  his  own  cafe,  defcribed  in  the  compafs  of  a  lew 
Knes,  and  yet  without  the  omiflion'of  any  material  ciTcum- 
ftance.  So  that  the  wife  and  equitable  provifion  of  the  fta- 
tute  Weftm.  2.  13  Edw.  I.  c.  24.  for  framing  new  writs 
when  wanted,  is  almoft  rendered  ufelefs^by  the  very  great 
perfeftion  of  the  anticnt  forms.  And  indeed  I  know  not 
whether  it  is  a  greater  credit  to  oiir  laws,  to  have  fuch  a 
provifion  contained  in  them,  or  not  to  have  occafidn,  or  at 
lea  ft  very  rarely,  to  ufe  it.  '    . .  .      :     . . 

In  the  times  of  our  Saxon  anceftors,  the  ri^t  of  pdflef- 
fion  feems  only  to  have  beeh  recoverable  by^writ  of  eptry  *4 
which  was  then  ufually  brought  in  the.  coOnty  bourt. ;  .  And 
h  is  to  be  obferved,  that  the  proceedings  in  thefe  a<^ion» 
were  not  then  fo  tedious,  when  the- court^s  w^rc  held,  and 
procefs  iffued  from  and  was  returnable  therein  at^die^nd  of 
every  three  weeks,  as  they  became  after  theeoncfUefl^  n;4ien 
all  caufes  were  drawn  into  -the  king's  courts,  ^\d  pjtDtefk 
HTued  only  from  term  to  term  ;  whicli  wis  found  exceeding 
dilatory,  being  at  leaft  four  times  as  flow  as  tbe«Olher.  And 
hence  a  new  remedy  was -invented  in  many  caftj^s,,  to  do  j»f- 
tice  to  the  people,  and  to  determine  the  poflefTion  in^the  prb- 
per  counties,  and  yet  by  the  king's  judges.  This  was  tlie 
remedy  by  a//i/ey  which  is  cdMcd  by.  ftaj^ute  'Weftm,  S. 
13  Edw.  I.  c.  24,  fe/^ifwm  remedium^  in-  campartfen '  with 
that  by  a  writ  of  entry  ;  it  not  admitting  of  .many  dihtdr^ 
pleas  and  proceedings,  to  wWch  other  reaf  adliojis  ar^  fub-' 
jcft  ^  >    •  •  )  .  1     .  . . 

2.  The  writ  of  qffife  is  faid  to  have  been  -invented  by 

Glanvil,  chief  juftice  to  Henry  the  fecond  *^  j   and;  if  ;fo,'  it' 

feems  to  ov»^e  it's  introduflion  to  the  parlia/neii.t  held  ,at 

Northampton,  hi   the  twenty-fecond  year  of  that  prince's. 

reign ;  when  juftices  in  eyre  were  appointed  to  go  routtd  the 

kingdom  in  order  to  take  thefe  afTifes  :  and  the  a  (fifes  them-* 

felves  (particularly  thofe  of  mort  d'anceflor  2ind\fiovel  dijiifinj-. 

a  Gilb.  Ten.  42.  «  Mirror,  c.  2.  §  ftj. 

*  jBooih.  *62.  V  .  .  • 
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'Arere  ckariy  pointed' oat  and  defcribcd  ^.  As  a  irritdf  entty 
i^  a  ifeal  afkian,  which  dtfproves  the  title  of  the  tetiartt  by 
Slewing  the  unlawful  comtnertcement  of  his  poflcfBon ;  fo  an 
aflife  is  a  real  aftion,  which  proves  tht  titfc  of  the  demandant 
merely  by  fliewirtg  his, -or  his  anceftor's,  pofleffidn*:  and 
thefe  two  remedies 'are  in' all  othtr  refpefts  fo  totally  alike, 
that  a  judgment  or  recovery  in  otle  is  a  bar  againft  the  bther  ; 
fo  that  when  a  man's  poflcffion-ls  once  eftaWiftied  by  either 
of  thefe  poffeflbry  aftions,  it  can  !!ever  be  diftutbed  by  the 
fame  antagonift  in  any  other  of  them.  The  word,  dfftf*^  i» 
derived  by  fn*  Edward  Coke  ^'  from  t:he  Latin  ajfi'deo  to  fit 
together  •,  and  it  Cgnifies,  crriginally,  the  jury  who  try  the 
caufe,  and  ^t  together  for  that  purpofe.  By  a  figure  k^rs 
ftow  made  tb  figriify  the  court  or  jurifdiflibn,  which  fum- 
monsthis  jury  together  by  a  cdmmiffion  of  affifd,  or  ad  ajjsfa} 
tapiendas ;  and  hence  the  judicial  aflemblies  held  by  the 
king's  CQmmiffion  in  every  county,  as  well  to  take  thefe  writs 
6f  aflife,  as  to  try  caufes  at  viji prius;  Hre  termed  in  common 
fpeech  the  affifes^  'By  another  fbmewhat  fimilar  figure,  the 
name  of  aflife  is  alfo  applied  to  thi^  aftion,  for  recovering 
polTeflion  of  lands:  for  the  reafon,  faith  Littleton 8^,  why 
fuch  writs  at  the  beginning  were  called  aflifes,  was,  for  that 
rh  thefe  writs  the  (hetifi^  is  ordered  to  fummon  a  jury,  or 
iflife  ;  which  is  not  exprefled  in  any  other  original  writ  ^ 

.  This  remedy,  by  writ  of  aflife,  is  only  applicable  to  two 
Ipecies  of  injury"  by  oufter,  wz.  abatement y  and  a  recent  or 
n(n)el dijeiftn.  If  the  abatement  happened  upon  the  death  of 
the  demandant's  fathei:  or  mother,  brother  or  fitter,  uncle  or 
aunt,  nephew  or  niece,  the  remedy  is  by  an  aflife  of  mort 
'd^anceJioTy  or  the  death  of  one's  anceftor.     This  writ  dire£ls 

*   «*  §  9.  St  Jomlnus  feodi  fjcgat  baeredi-  a  tempore  quo  d^mlnus  rex  'ven'it  in  An- 

ius'defun&i Jaijinam  ejufdemfeodiy  jufti-  gUam  proXtme  pofi  pacem  faQam  inter  - 

tiarii  dominl  regis  ficiant  itide  fieri  f^ecog-  ipfutn  et  regemfiltumJuBm*  (Spelui.  Cn^. 

nhionemper  xii  legates  bominesyqualemfai-  3  30* ) 

Jinam  defunSiut  indt  bahuit^  die  quafuit  «  Finch.  L.  284* 

vivusetTttGrtuus'^etyfuutrecognltumfu"  f  I  Inft.  153. 

erity  ita  baeredibus  ejus  refiituant*'^  lo.  ,8  §  234« 

Jufiitiarii  domint  regisfaciant fieri  recog*  *»  Co.  Litt.  159. 
eiiuonem  dt  d'ljfaifimi  f»£iis  juper  ajfijamt 
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the  fiieriff  to  fummon  a  juiy  or  aflifei  who  fliaU  view  the  land 
in  queftioDy  and  recognize  whether  fuch  anceftor  were  feifed 
thereof  on  the  day  of  his  death>  and  whether  the  demandant 
be  the  next  heir^ :  foon  after  which»  the  judges  come  down 
by  the  king's  commiffion  to  take  the  recognition  of  affife : 
when,  if  thefe  points  are  found  in  the  affirmatiTe,  the  h^  im- 
mediately transfers  the  pofleffion  from  the  tenant  to  the  de- 
mandant. If  the  abatement  happened  on  the  death  of  one's 
grandfather  or  grandmother^  then  an  ai&fe  of  mort  dftmcejivt 
no  longer  Kes>  but  a  writ  of  tfyfr,  or  JU  avo :  if  on  the  diath 
of  the  great  grandfather  or  great  grandmother^  then  a  writ 
of  iefajkj  or  de  proavo  s  but  if  it  amounts  one  degree  higher^ 
to  the  trefayUy  or  grandfathef 's  grandfather,  or  if  the  abate- 
ment happened  upon  thedeath  of  any  collateral  relation,  other 
than  thofe  before-mentioned,  the  writ  Is  called  a  writ  of 
€o/inage^  or  de  con/anguimoK  And  the  fame  points  (hall  be 
inquired  of  in  all  thefe  aftions  ancejiret^  as  in  an  affife  of 
mtxrt  ^anceftw  .•  they  being  of  the  very  fame  nature' :  though 
they  difier  in  this  point  of  form»  that  thefe  anceftnl  writs 
(Kke  all  other  writs  oi praecipe)  exprefsly  affert  a  title  in  the 
demandant,  (viz.  the  feifin  of  the  anceftor  at  his  death,  and 
his  own  right  of  inheritance,]  the  affife  afierts  nothing  dire£tly, 
but  only  prays  an  inquiry  whetlier  thofe  points  be  fo  ^.  There 
is  alfo  another  anceftrel  writ,  denominated  a  nuper  oiiit^  to 
eftablifh  an  equal  divifion  of  the  land  in  queftion,  where  on 
the  death  of  an  anceftor,  who  has  feveral  heirs,  one  enters  and 
holds  the  others  out  of  poflei&on  "•  But  a  man  is  not  allow- 
ed to  have  any  of  thefe  a£kions  anceftrel  for  an  abatement 
confequent  on  the  death  of  any  collateral  relation,  beyond 
the  fourth  degree  " ;  though  in  the  lineal  afcent  he  may  pro- 
ceed ad  infinitum  '.  For  there  muft  be  fome  boundary  j  elfe 
the  privilege  would  be  univerfal,  which  is  abfurd :  and  there- 
fore th^  Jaw  pays  no  regard  to  the  pofleffion  of  a  collateral 
anceftor,  who  was  no  nearer  than  the  fifth  degree. 

I F.  N.  B.  195.    Tmch.  L.  290.  »  F.  K.  B.  197.    Finch.  L.  %^^* 

k  Finch.  L  266,  xSj,  •  Hale  on  F.  N.  B.  121, 

I  Stat.  Weftm.  2.  1 3  Edw.  I.  c,  20.  p  Fitzh.  Abr.  f/V,  cGjittage,  15, 

m  z  jp^.  399, 
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l-t  Was  aiways  hdd  to  bfe  laW^i  ihaf  where  Ian3s:  were  de» 
vifable  in  a  man's  laft  wiU  by  the  cuftom  of  the  places  there 
an  affife  of  mart  iPdAcffior  4id  n<)t  I16.  For,  where  land? 
were  fodevifable,  the  right  of  poffeffion  coUld  n^ver  be  deter- 
mined by  a  proeefs,  which  Inquired  Only  of  thefe  two  points^ 
the  feifiii  of  the  anceftor,  and  the  heirfhip.of  the  demandant* 
And  hence  it  may  be  teafonabie  to  conclude^  that  wheti  the 
ftatute  of  wills,  32  Hen»  VIIL  c.  i.  made  all  ifacagc  land 
devifable,  an  affife  of  tfiort  ffancefidlr  no  longer  could  be 
brought  of  lands  held  in  focage  ^ }  and  that  now,  fince  the 
ftatute  1 2  Car*  11.  c,  24.  (which  cdnvt^rti^  all  tenures,  a  few 
only  excepted,  into  free  and  common  focage)  no  affife  o£ 
"mort  J^ancejior  can  be  brought  of  any  lands  in  the  kingdom  ; 
but  that,  in  cafe  of  abatenients,  recourfe  mult  be  properly 
had  to  the  writs  of  entry; 

Ak  allife  of  hovel  (<5.r  redent)  dijfeifin\%  ail^ftiOn  o^  the 
fame  nature  with  the  affife  of  nmt  d^aficeftor  before-men- 
tioned>.  in  that  herein  the  demandant's  polTeffion  muft  be 
ihewn.  But  it  differs  confiderably  in  other  points  :  particu<» 
larly  in  that  it  recites  a  complaint  by  the  demandant  of  the 
diffeifin  committed j  in  terms  of  direct  averment  1  whereupon 
the  (herifFis  commandejdtorefeife  the  land  and  all  the  chattels 
hereon,  and  keep  the  fame  in  his  cuftody  till  the  arrival  o£ 
the  juftices  of  affife  (which  in  fad  hath  been  ufually  omit" 
ted');  and  in  the  mean. time  to  fiimmon  a  jury  to  view  the 
prcmife^,  and  make  recognition  of  the  affife  before  the  juf«- 
tfces^  At  which  time  the  tenant  may  plead  either  the  ge- 
neral iffiics  nul  t$rti  nut  diffeifin^  or  any  fpecial  plea.  And 
if,  upon  the  general  iflue,  the  recognitors  find  an  aftual  feifiri 
in  the  dernandant,  and  his  fubfequent  difleifin  by  the  prcfent 
tenant;  he  ihall  have  judgment  to  recover  his  feifm,  and 
.  damages  for  the  injury  fuftained :  being  the  only  cafe  in 
which  damages  were  recoverable  in  any  pofleflpry  adlion  at 
the  comrtion  law "  -,  the  tenant  being  in  all  other  cafes  al- 
lowed to  retain  the  intermediate  prxxfifs  of  the  land,  te  enable 

S  Braxton,/,  ^ de ajfif,  merth  antectj^  •  Booth.  211.  Badt.  4.  1.  19.  §  7* 

/m.  c.  13.  §  3.     F.  N,  B.  196.  t  F.  N.  B.  177. 

r  See  I  Leon.  267.  v  Bra^.  1&7.  Stat.  Maxlbf.  c.  i6. 

Vol.  III.  P  him' 
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him  to  perfonti  the  feodal  fcrvices.  But  Cods  and  damages 
vcr6  annexed  to  many  other  poflfeflbry  anions  by  the  fta- 
tutes  of  MArlberge,  52  Hen.  III.  c.  16.,  and  of  Glocefter, 
6  Edw,  I.  c.  I.  And  to  prevent  frequent  and  vei^atious  dif» 
(eifins,  it  is  cnafted  by  the  ftatute  of  Merton,  20  Hen.  III. 
p,.  3,  that  if  a  peffon  difleifed  recover  feifm  of  the  land 
figaln  by  aflife  of  novel  diffkifin^  and  be  again  diffeifed  of  the 
fame  tenements  by  the  fame  diiTeifor^  he  (hall  have  a  writ 
of  re-diffitfin  :  and,  if  he  recover  therein,  the  re-difleifor 
ffaall  be  imprifoned ;  and,  by  the  ilatute  of  Marlberge^ 
52  Hen.  III.  c.  8.  (hall  alfo  pay  a  fine  to  the  king:  to 
which  the  ftatute  Wcftm.  2.  13  Edw.  I.  c.  26.  hadi  fu- 
peradded  doul'.ie  damages  to  the  party  aggrieved.  In  like 
manner,  by  the  fame  ftatute  of  Merton,  when  any  lands' 
or  tenements  are  recovered  by  affifc  of  mort  JCanccJlor^  or 
other  jury,  or  any  judgment  of  the  conrt,  if  the  party  be 
fcifterwatds  diffeifed  by  the  fame  pcrfon  againft  whom  judge- 
ment was  obtained,  he  (hall  have  a  writ  oi pojl^iffei/in  againft 
him  ;  which  fubje£bs  the  poft-difleifor  to  the  fame  penalties 
as  a  re-diileifcr*  The  reafon  of  all  which,  as  given  by  fir 
Edward  Coke  '^j  is  bec;|ufe  fuch  proceeding  is  a  coptempt  of 
the  king's  courts,  and  in  defpite  of  the  law ;  or,  as  Bra£lon 
tnore  fully  exprefles  it  *,  "  talis  qui  ita  convi^s  fuerity  du'^ 
**  pliciter  delinquit  contra  regefn  :■  quia  facit  dtjp^^^m  et  rc^ 
**  ber'mm  contra  pacem  fuam  /  et  etiam  aufu  temerario  irrit» 
**  faclt  ea,  quae  in  curia  domini  regis  rite  aBafunt :  et  propter 
•^*  duplet  deliEium  merito  fuftimre  debet  poenam  duplicatam'^ 

In  all  thefe  pofleflbry  anions  there  is  a  time  of  limitation 
fettled,  beyond  which  no  man  fliall  avail  himfelf  of  the  pot 
"feflion  of  himfelf  or  his  anceftors,  or  take  advantage  of  the 
rwrpngful  pofleflion  of  his  adverfary.  For,  if  he  be  negligent 
for  a  long  and  unreafonable  time,  the  law  refufes  afterwards 
to  lend  him  any  affiftahce,  to  recover  the  poflc'flion-tnerely  ; 
both  to  punifli  his  negleft,  (nam  leges  vigilantibusy  non  dor* 
mientibus^  fubveniunty)  and  alfo  becaufe  it  is  prefumed  that 
the  fuppofed  wrongdoer  has  in  fuch  a  length  of  time  procured 
a  legal  title,  otherwife  he  v^ould  fooner  have  been  fucd.  This 
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time  of  Umitation-by  the  ftatut^  of  IVIcrton,  20  Hen.  IIL 
c.  8.  and  Weftm.  i.  3  £dw.  h  c.  39.  ^as  fuccef&vely  dated 
from  particular  aeras,  viz.  from  the  return  of  king  John 
from  Ireland,  and  from  the  coronation,  tefc  of  king  Henry 
the  third.     But  this  date  of  limitation  continued  fo  long  un-p 
altered,  that  it  became  indeed  no  limitation  at  all :  it  being 
abov^  three  hundred  years  from  Henry  the  third's  coronation 
to  the  year  1540,  when  the  prefent  ftatute  of  limitations ^  was 
inade.     This,  inftead  of  limiting  ^Stions  from  the  date  of  a 
particular  event,  as  before,  which  in  procefs  of  years  grew  ab- 
furd,  look  another*  and  more  dire£l  courfe,  which  might  en- 
dure for  ever  5  by  limiting  a  certain  period,  as  fifty  years  for 
lands,  and  the  like,  period  *  for  cuftomary  and  prefcriptivc 
rents,  fuits,  and  fervices,  (for  there  is  no  time  of  limitation 
upon  rents  created  by  deed,  or  referved  on  a  particular  eftate*,) 
and  ena£king  that  no  perfon  (hould  bring  any  pofleflbry  adlion, 
to  recover  pofle<Son  thereof  merely  upon  the  feifin,  or  dif- 
poiTeflion,  of  his  anceftors,  beyond  fuch  certain  period.   But 
this  does  not  extend  to  fervices,  which  by  common  poffibility 
may  not  happen  to  become  due  more  than  once  in  the  lord's 
^  or  tenant's  life  j  as  fealty,  and  the  like  •*.     And  all  writs, 
grounded  upon  the  poflcOion  of  the  demandant  himfelf,  are 
dire£led  to  be  fued  out  within  thirty  years  after  the  diSeifin 
complained  of ;  for  if  it  be  an  older  date,  it  can  with  no  pro- 
priety be  called  a  frefli,  recent,  or  navel  dijjiijin;  which  name 
fir  Edward  Coke  informs  us  was  originally  given  tp  this  pro- 
ceeding, becaufe  the  difleifin  muft  have  been  fince  the  laft  e^re 
CMT  circuit  of  the  juftices,  which  happened  once  in  feven  years, 
otherwife  the  aftion  was  gone  ^    And  we  may  obferve  **,  that 
the  limitation,  prefcribed  by  Henry  the  fecond  at  the  firft  in- 
ftitution  of  the  aflize  of  novel  dijfeifiny  was  from  his  own  re- 
turn into  England  after  the  peace  made  between  him  and  the 
young  king  his  fon  j  which  was  but  the  year  before. 

y  32  Hen.  Vm.  c.  s.  fubfeqaent  writers  htve  followed,  make 

»  So  Eerthelct'8  original  edition  of  the  it  only/or/y  years  for  teat8>  ^c^ 

ftatute,^.  D.  1540:  and  Cay's,  Pick-  a  S  Rep,  65. 

ering^s  and  Ruffhead's  editions,  exa*  b  C».  Litt.  115, 

mined  with  the  record.     Raftell's  and  cilnft.i^j.     Booth.  2io» 

other  intermediate  editions,  which  fir  ^  Se&pagt  1%^ 
j;dwa.d  Coke  {%  liift.  9$.)  «<*  ^^'^^ 
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What  has  been  here  obfervcd  may  throw  fome  light  oil 
the  doftrine  of  ripMittcrf  which  we  fpoke  of  in  the  fecond 
chapter  of  thii  book  ;  and  which,  we  may  remember,  was, 
^here  one  who  hath  right  to  lands,  but  is  out  of  pofieffion, 
hatth  afterwards  the  freehold  caft  upon  him  by  fome  fiibfe- 
quent  defcftive  title,  and  enters  by  virtue  of  that  title.  Jn 
this  cafe  the  law  remits  him  td  his  antient  and  more  certain 
tight,  and  by  an  equitable  fiftion  fuppofcs  hkn  to  have  gained 
pofi^ffion  in  confequence^  and  by  virtue  thereof:  and  this 
becaufe  he  cannot  poffibly  obtain  judgment  at  law  to  be  re- 
ftored  to  his  prior  right,  fince  he  is  himfelf  the  tenant  of  the 
land,  and  therefore  hath  nobody  againft  whom  to  bring  his 
a£lion.  This  determination  of  the  law  might  fcem  fuper^ 
fluous  to  an  hafty  obferver ;  who  perhaps  would  imagine, 
that  fince  the  tenant  hath  now  both  the  right  and  alfo  the 
poiTefBon,  it  little  figniiies  by  what  means  fuch  pofieflion  fliaH 
be  faid  to  be  gained.  But  the  wifdom  of  our  antient  law  de- 
termined nothing  in  vain.  As  the  tenant's  pofleflion  was 
gained  by  a  defective  title,  it  was  liable  to  be  overturned  by 
fhewing  that  dekfk  ifl  a  writ  of  entry ;  and  then  he  muft 
have  been  driven  to  his  writ  of  right,  to  recover  his  juft  in- 
heritance: which  would  have  been  doubly  hard,  becaufe, 
during  the  time  he  was  himfelf  tenant,  he  could  not  eftabKfti 
his  prior  title  by  any  pofleflbry  aftion.  The  law  therefore 
remits  him  to  his  prior  title,  or  puts  him  in  the  fame  condi- 
tion as  if  he  had  recovered  the  land  by  writ  of  entry.  With^^ 
out  the  remitter,  he  would  have  had  jus,  et  feifitiamf  fepa- 
rate ;  a  good  right,  but  a  bad  pofleffion :  now,  by  the  re- 
mitter, he  hath  the  moft  perfeft  of  all  titles,  Juris  etfeijtnae 
^cofijun^ionem. 

III.  By  thefe  feveral  pofTeflbry  remedies  the  right  of  pof- 
feffion  toay  be  reftored  to  him,  that  is  unjuiUy  dcprivekl 
thereof.  But  the  right  of  poftjfton  (though  it  carries  widi  it 
a  ftrong  prefumption)  is  not  al-^ay*  concluGve  evidence  of 
the  right  oipreperty^  which  may  ftill  fubfift  in  another  man. 
For,  as  one  man  may  have  lihtpojfeffton,  and  another  the  right 
ofpojfejion^  which  i$  recovered  by  thefe  poflsflbry  adions ;  fo 
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cmc  man  may  have  the  rigit  ofpofe/Ji^n,  and  fo  not  be  liable 
to  evidion  by  any  poifeflbiry  a£tion ^  and  another  may  have  the 
right  of  property,  which  cannot  be  othetwife  afferted  tlian  by 
the  great  and  final  remedy  of  a  writ  of  right,  or  fuch  corre* 
fpondent  writs  as  are  in  the  nature  of  a  writ  of  right* 

This  happens  principally  ia  four  cafes ;  j.  Upon  difpon-. 
tinuance  by  the  alienation  of  tenant  in  tail :  whereby  he,  whp 
had  the  right  of  pofleflion,  hath  transferred  it  to  the  alienee  i 
and,  therefore  his  iiTue,  or  thofe  in  remainder  or  reverfion, 
(ball  not  be  allowed  to  recover  by  virtue  of  that  pofleffion, 
which  the  tenant  hath  fo  voluntarily  transferred-  2, 3^  In  cafe 
of  judgment  given  againft  either  party,  whether  by  his  owq 
default,  or  upon  trial  of  the  merits,  in  any  poffeffory  afliion; 
for  fuch  judgment,  if  obtained  by  him  who  hath  not  the  tru^ 
ownerfiiip,  is  held  to  be  a  fpecies  of  deforcement ;  which 
however  binds  the  right  of  pofleffipn,  and  fuffers  it  not  to 
be  ever  again  difputed,  unlefs  the  right  of  property  be  alfo 
proved.  4.  In  cafe  the  demandant,  who  claims  the  right, 
is  barred  from  thefe  poffeffory  adions  by  length  of  time  and 
the  ftatute  of  limitations  before-mentioned:  for  an  undifturb- 
ed  poffeffion,  for  fifty  years,  ought  not  to  be  devefted  by  any 
thin^,  but  a  very  clear  proof  of  the  abfolute  right  of  propriety. 
In  thefe  four  cafes  the  law  applies  the  remedial  inftrument  of 
cither  the  writ  of  right  itfelf,  or  fuch  other  writs,  as  are  faid 
to  be  of  the  fame  nature, 

I.  And  firft,  upon  an  alienation  by  tenant  in  tall,  whereby 
the  eftate-tail  is  difcontinued,  and  the  remainder  or  reverfion 
is  by  failure  of  the  particular  eftate  difplaced,  and  turned 
into  a  mere  right,  the  remedy  is  by  afliion  of formedon,  (fe^ 
cundum  formam  doniy)  which  is  in  the  nature  of  a  writ  of 
right  *,  and  is  the  higheft  aflion  that  tenant  in  tail  can  have  K 
For  he  cannot  have  an  abfolute  writ  of  right,  which  is  confined 
only  to  fuch  as  claim  in  fee-fimple :  and  for  that  reafon  this 
'writ  oiformedsn  was  granted  him  by  the  ftatute  de  donU  or 
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Wcftm,  1.    13  Edw.  I;  c.  I.  which  is  thttdott  emphatic* 
cally  called  his  writ  of  right  ».    This  writ  is  diftiiiguiChed 
into  three  fpecied ;  a  formedon  in  the  defcendir^  in  the  re- 
ntamdery  and  in  the   reverter.     A  writ  of  formedon  in  the 
defcender  lieth  where  a  gift  in  tail  is  made,  and  the  tenant  iQ 
tail  alienes  the  lands  entailed,  or  is  difleifed  of  them,  and 
dies  5  in  this  cafe  the  heir  in  tail  fliall  have  this  writ  of 
formedon  in  the  defcender^  to  recover  thefe  lands  fo  given  in 
tail  againft  him  who  is  then  the  aftual  tenant  of  the  free- 
hold ^.    In  which  a£lion  the  demandant  is  bound  to  ftate  the 
manner  ahd  formof  the  gift  in  tail,  and  to  prove  himfelf  heir 
focundum  formam  doni.     A  formidon  in  the  remainder  lieth, 
where  a  man  giveth  lands  to  another  for  life  or  in  tail, 
with  remainder  to  a  third  perfon  in  tail  or  in  fee ;  and  he 
who  hath  the  particular  eftate  dieth,  without  iffue  inherit- 
able, and  a  ftranger  intrudes  upon  him  in  remainder,  and  keeps 
him  out  of  pofleflion  *.     In  this  cafe  the  remainder-man  (hall 
have  his  writ  oi  formedon  in  the  remainder^  wherein  the  whole 
form  of  the  gift  is  ftated,  and  the  happening  of  the  event 
upon  which  the  remainder  depended.   This  writ  is  ilot  given 
in  cxprefs  words  by  the  ftatute  de  donis ;  but  is  founded  upon 
the  equity  of  the  ftatute,  and  upon  this  maxim  in  law,  thai 
if  any  one  hath  a  right  to  the  land,  he  ought  alfo  to  have 
an  aftion  to  recover  it.     A  formedon  in  the  reverter  lieth, 
where  there  is  a  gift  in  tail,  and  afterwards  by  the  death  of 
the  donee  or  his  heirs  without  iffue  of  his  body  the  reverfion 
falls  in  upon  the  donor,  his  heirs,  or  affigns  :  in  fuch  cafe 
the  reverfioner  fhall  have  this  writ  to  recover  the  lands, 
wherein  he  fliall  fuggeft  the  gift,  his  own  title  to  the  reverfion 
minutely  derived  from  the  donor,  and  the  failure  of  iffue 
upon  which  his  reverfion  takes  place  ^.     This  lay  at  common 
,  law,  before  the  ftatute  de  donis^  if  the  donee  aliened  before 
he  had  performed  the  condition  of  the  gift,  by  having  iffue, 
and  afterwards  died  without  any  ^  The  time  of  limitation  in 
2.  formedon  by  ftatute  %i  Jac.  I.  c.  16.  is  twenty  years  \  within 
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which  fpace  of  time  after  his  title  accrues,  the  demandant 
mufl  bring  his  aft  ion,  or  elfe  is  for  ever  barred. 

a.  In  the  fecond  cafe;  if  the  owners  of  a  particular  eftate, 
ds  for  life,  in  dower,  by  the  curtefy,  or  in  fee-tail,  are  barred 
of  the  right  of  poflcffion  by  a  recovery  had  againft  them^ 
through  their  default  or  non  appearance  in  a  poflefTory  aftion, 
they  were  abfolutely  without  any  remedy  at  the  common  law: 
as  a  writ  of  right  does  not  He  for  any  but  fuch  as  claim  to  be 
tenants  of  the  fee-fimple.  Therefore  the  ftatute  Weftm.  2. 
13  Edw,  !•  c.  4.  gives  a  new  writ  for  fuch  perfons,  after 
their  lands  have  been  fo  recovered  againft  them  by  default, 
called  a  quod  ei  deforceat ;  which,  though  not  ftriftly  a  writ 
of  right,  fo  far  partakes  of  the  nature  of  one,  as  that  it  will 
reftore  the  right  to  him,  who  has  been  thus  unwarily  de- 
forced by  his  own  default  "*.  But  in  cafe  the  recovery  were 
not  had  by  his  own  default,  but  upon  defence  in  the  inferiot 
poffeflbry  aftion,  this  ftill  ^remains  final  with  regard  to  thefe 
particular  eftates,  as  at  the  common  law  :  and  hence  it  iS) 
that  a  common  recovery  (on  a  writ  of  entry  in  the  pofl)  had, 
not  by  default  of  the  tenant  himfelf,  but  (after  his  defence 
made  and  voucher  of  a  third  perfon  to  warranty)  by  default 
of  fuch  voucheci .  is  now  the  ufual  bar  to  cut  off  an  eftate- 
tail", 

3,  4.  Thirdly,  in  cafe  the  right  of  pofleffion  be  barred 
by  a  recovery  upon  the  merits  in  a  poffeflbry  aftion,  or  laft* 
ly,  by  the  ftatute. of  limitations,  a  claimant  in  fee-fimple  may 
have  a  mere  nvrit  of  right ;  which  is  in  it's  nacpre  the  higheft 
writ  in  the.  law  %.  and  lieth  only  of  an  eftate  in  fee-fimple, 
itnd  not  for  him  who  hath  a  lefs  eftate.  This  writ  lies  r(?«- 
furrtntfyvfiih.  allotherreal  aftions,  in  which  an  eftate  of  fee- 
fimple  may  be  recovered  j  and  it  alfo  lies  after  them,  being  . 
as  it  were  an  appeal  to  the  mere  right,  "when  judgment  hatH 

been  had  as  to  the  poffeffion  in  an  inferior  poffeflbry  ac- 

i' 
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\\on  ^.  But  though  a  writ  of  right  may  be  brought,  where 
the  demandant  is  entitled  to  the  poiTeilionj  yet  it  rarely  is  adr 
vifable  to  be  brought  in  fuch,  cafes ;  as  a  more  expeditious 
5ud  eafy  remedy  is  hajl,  without  meddlijig  with  the  prgperty^ 
by  proving  the  demandant's  own,  pr  h^s  anc^ftor's,  pofiel^ 
(ion,  and  their  illegal  ouii:er,  in  one  of  the  poffeflbry  anions* 
j^iic,  in  cafe  the  right  qf  pofIefI;oa  be  loft  by  length  of  time.9 
or  by  judgment  againft  the  true  owner  in  one  of  thefe  inferior 
fuits,  there  is  no  other  choice  :  this  is  (hen  the  only  remedy 
that  can  be  had ;  and  it  is  of  fo  forcible  a  ^latvire,  that  it  oyerr 
^omes  all  obftacles,  and  cleans  all  oI^e£^ions  th^t  may  have 
arifcn  to  cloud  and  obfcu|:e  the  title.  Ai^d,  after  iflue  once 
joined  in  a  writ  of  right,  the  judgment  is  abfolutely  final  1 
fo  that  a  recovery  had  in  this  a^tioq  may  be  pleaded  ix)  bat 
pf  any  o|her  claim  or  demand^. 

The  pure,  proper,  or  mere  writ  of  right  lies  only,  we  hav€f 
fald,  'to  recover  lands  in  fee-fimple,  unjuftly  withheld  fron^ 
(he  true  proprietor.  But  there  are  alfo  fome  other  writ$ 
>vhich  are  faid  to  be  in  the  ftatun  of%  writ  of  right,  becaufe 
their  procefs  and  proceedings  do  moftly  (though  not  entirely) 
agree  with  the  writ  of  right :  but  in  fome  of  them  the  fee- 
iiipple  is  not  demanded ;  and  in  others  not  land,  but  fome  in* 
corporeal  hereditament.  Some  of  thefe  have  been  already 
inentioned,  as  the  writ  of  right  of  dtrntr^  oi  formedon^  isfc.  •; 
^nd  the  pthers  will  hereafter  be  taken  notice  of,  under  their 
proper  divifions*  Nor  is  the  mere  writ  pf  right  alone,  ov 
always,  apptlqable  tp  every  cgfe  of  a  claim  of  lands  in  fee-^ 
(imple :  for  if  the  Iqrd's  tenant  in  fee-£mple  dies  without  heir9 
whereby  gn  efcheat  accrues,  the  lord  fhall  have  a  writ  of  ej^ 
cheat  ^,  which  IS  in  the  nature  of  9  writ  of  right  *•  And  if  one 
pf  two  or  more  cpparceners  deforces  th^  pther,  by  ufurping 
(he  fole  poflelfion,  the  party  aggrieved  Ihall  have  a  writ  of 
fight,  df  rationabili  parte  ^ :  which  rpay  be  grounded  on  the 
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feifin  of  the  anceftor  at  any  time  during  his  life.;  whereas,  in 
a  nuperobtit  (which  \s  a  pofleiTory  remedy")  he  muft  be  feife^ 
at  the  time  of  his  death.  But,  waiving  thefe  and  otter  mi- 
nute diftin^ions,  let  us  now  return  to  the  general  writ  of 
fight. 

This  writ  ought  to  be  firft  brought  in  the  ^court-baro^ 
pi  the  lord,  of  whom  the  lands  are  holden ;  and  then  it  is 
open  ox  patent:  but  if  he  holds  no  court,  or  hath  v/aived  his 
light,  remifit  curiam  fuamy  it  may  be  brought  in  the  king's 
courts  by  writ  of  praecipe  originally* ;  and  then  it  is  a  writ 
of  right  <:/^y,  being  direfted  to  the  {hcriff  and  not  the  lord  \ 
Alfo,  when  one  of  the  king's  immediate  tenants  in  capite  is 
deforced,  his  writ  of  right  is  called  a  writ  oi  praecipe  in  capite, 
(the  improper  ufe  of  which,  as  well  as  of  the  former  praecipe 
quia  dominus  remifit  curiam^  fo  as  to  ouft  the  lord  of  his  jurif- 
diftioxi,  is  reftrained  by  magna  carta^y)  and,  being  direfted  to 
the  (hcriff  and  originally  returnable  in  the  king's  courts,  is  alfo 
j»  writ  of  right  clo/e  **.  There  is  likewife  a  little  writ  of  right 
flofcf/ecundum  confuetudinem  manerii^  which  lies  for  the  king's 
tenants  in  antient  demefneS  and  others  of  a  fimilar  nature ''^ 
t9  try  the  right  of  their  lands  and  tenements  in  the  court 
of  the  lord  exclufively  *.  But  the  writ  of  right  patent  itfelf 
may  alfo  at  any  time  be  removed  into  the  county  court,  by 
yrrit  pf /p// *',  and  from  thence  into  the  king's  court,  by  writ 
of  pone  «  or  recordari  facias  ^  at  the  fuggeftion  of  either  party 
jhat  there  is  a  delay  or  defefl  of  juftice**. 

In  the  progrefs  of  this  a£tion',  the  demandant  muft  allege 
fofixe  feifin  of  thjp  lands  and  tenement^  in  himfelf,  or  elfe  in 
ibme  perfpn  un^ler  ^hop:)  he  (:la|n)s>  sin4  then  derive  the  right 

•  See  page  18^.  e  Braaon.  /.  i.  r.  11.  /.  4*  /r.  x. 
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irom  tWe  pcrfon  fo  feifed  to  himfclf ;  tQ  which  the  tenant 
may  alifwer  by  denying  the  demandant's  right,  and  averring 
that>  he  has  more  right  to  hold  the  lands  than  the  demandant 
has  to  demand  them  r  and>  this  right  of  the  tenant  being 
(hewn,  it  then  puts  the  demandant  upon  the  proof  of  his 
title :  in  which  if  he  fails,  or  if  the  tenant  hath  fhewn  a 
better,  the  demandant  and  his  heirs  are  perpetually  barred  of 
their  claim ;  but  if  he  can  make  it  appear  that  his  right  is 
fuperior  to  the  tenant's,  he  fhall  recover  the  land  againfl:  the 
tenant  arid  his  heirs  for  ever.     But  even^this  writ  of  rightji 
however  fuperior  to  any  other,  cannot  be  fu^d  out  at  any 
dillance  of  time.     For  by  the  antient  law  no  feifin  could  be 
alleged  by  the  demandant,  biit  from  the  time  of  Henry  the 
firftf;  by  the  ftatute  of  Merton,  20  Hen,  III.  c.  8.  from 
the  time  of  Hienry  the  fecond ;  by  the  ftatute  of  Weftm.  i.* 
3  Edw.  I.  c.  39.  from  the  time  of  Richard  the  firft ;  and 
now,  by  fta^jute  32  Hen.  VIII.  c.  2.  feifin  in  a  writ  of  right 
fhall  be  within  fixty  years.     So  that  the  pofleffion  of  lands 
in  fee-fimple  uninterruptedly,  for  three-fcore  years,    is  at 
prefcnt  a  fufficient  title  againft  all  the  world  5  and  cannot 
be  impeached  by  any  dormant  claim  whatfoever  ( i ). 

I  HAVE  now  gone  through  the  feveral  fpecies  of  injury  by 
oufter  and  difpofleffion  of  the  freehold,  with  the  remedies 
applicable  to  each.  In  confidering  which  I  have  been 
-unavoidably  led  to  touch  upon  much  obfolete  and^abftrufe 
learning,  as  it  lies  intermixed  with,  and  alone  can  explain  the 
f  GUnv.  /.  2.  c.  3*    Co.  Litt.  ii4* 
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(t)  This  is  far  from  being  liniverfally  true;  for  an  nnititer- 
tnpted  pbiTeffion  for  fixty  ye^rs  will  not  create  a  title,  ^  where  tl^ 
claimant  or  demandant  had  po  right  to  enter  within  that  time;  as 
.where  an  eftate  in  tail,  for  life,  or  for  years,  continues  above  fixty 
.years,  ftill  the Tcverfioner  may  enter  and  recover  the  eftate;  the 
pbfftd^on  mud  be  adverfe,  and  lord  Coke  fays>  **  it  has  been  re- 
♦'  foJved,  that  although  a  man  has  been  out  of  pofleffion  of  land  for 
«*  fixty  years,  yet  if  his  entry  is  hot  tolled  he  may  enter  and  bring  any 
"  adion  of  his  own  pofleffion ;  and  if  his  entry  be  congeable,  and  he 
*'  enter,  he  may  have  an  aflion  of  his  own  pofleffion."  4  Co.i  i.  ^. 
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reafon  of,thofe  parts  of  the  law  which  are  now  more  generally 
in  ufe.  For,  without  contemplating  the  whole  fabric  togc-  - 
ther,  it  is  impofEble  to  form  any  clear  idea  of  the  meaning 
and  connexion  of  thofe  disjointed  parts,  which  ftill  form  a 
confiderable  branch  of  the  modern  law ;  fuch  as  the  doSrinc 
of  entries  and  remitter,  the  levying  of  fines,  and  the  fufFer- 
ing  of  common  recoveries.  Neither  indeed  is  any  confider- 
able part  of  that,  which  I  have  felefted  in  this  chapter  from 
among  the  venerable  monuments  of  our  anceftors,  fo  abfo- 
lutely  antiquated  as  to  be  out  ofjorce,  though  the  whole  is  [^  107  1 
certainly  out  of  u/e :  there  being  but  a  very  few  inftances  for 
more  than  a  century  pad  of  profecutiiig  any  real  aftion  for 
land  by  writ  of  entry^  ajftfe^fortnedon^  writ  of  rights  or  other- 
wife.  The  forms  are  indeed  preferved  in  the  pradbice  of 
common  recoveries :  but  they  are  forms  and  nothing  elfe  5 
for  which  the  very  clerks  that  pafs  them  are  fddom  capable 
to  affign  the  reafon.  Sut  the  title  of  lands  is  now  ufually 
tried  in  aftions  of  ejeUment  or  trefpafs  ,•  of  which  in  the  foU 
lowing  chapters. 


Digitized  by 


Google 


igS  Private  Book  III, 


CHAPTER     THE    ELEVENTH. 

OF  DISPOSSE.SSION,  or  OUSTEJl, 
OF    CHATTELS   REAL, 


HAVING  in  the  preceding  chapter  confidcred  y/iih 
fome  attention  the  feveral  fpecies  of  injury  by  difpofr 
feffion  or  oufter  of  the  freehold^  together  with  the  regular  and 
WelI-conne£led  fcheme  of  remedies  by  aftions  real,  which  are 
given  to  the  fubjeft  by  the  common  law,  either  to  recover  the 
poffeffion  only,  or  elfe  to  recover  at  once  the  poffeflion,  and 
alfo  to  eftablifli  the  right  of  property ;  the  method  which  I 
there  marked  out  leads  me  next  to  confider  injuries  by  oufter 
of  chattels  real;  that  is,  by  amoving  the  poffeffion  of  tjie  tc-» 
nant  from  an  eftate  by  ftatutc-merchant,  ftatute-ftapie,  re- 
cognizance in  the  nature  of  it,  or  elegit  s  or  from  an  eftat$ 
for  years. 

I.  Ouster,  or  amotion  of  poffeffion,  from  cftates  held  by 
flatute,  recognizance,  or  elegit^  is  only  liable  to  happen  by 
9  fpecies  of  difleifin,  or  turning  out  of  the  legal  proprietor, 
before  his  eftate  is  determined  by  raifing  the  fum  for  which  if 
is  given  him  in  pledge.  And  for  fuch  oufter,  though  the  eftate 
be  merely  a  chattel  intereft,  the  owner  (hall  have  the  fame 
remedy  as  for  an  injury  to  a  freehold  j  viz.  by  affife  of  novel 
dl/felfiti  *•    Bjit  this  depends  upon  the  feveral  il^tuteS;^  which 
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create  thefe  refpeftlve  intcrefts^,  and  which -exptefsly  provide 
tfnd  allow  this  remedy  in  cafe  of  <Jifpoffeffion,  Upon  which 
account  it  is  that  Gr  Edward  Coke  obferves «,  that  thefe 
tenants  are  faid  to  hold  their  eftates  ut  libcrum  tenementum^ 
until  their  debts  be  paid :  becaufe  by-  the  ftatutes  they  (hall 
hare  an  aiTife,  as  tenants  of  the  freehold  fliall  have ;  an<i  in 
that  refpeft  they  have  the  fimiUtude  ef  a  freehold  **. 

!!•  As  for  oufter,  or  amotion  of  poflelTion,  from  an  eftatc 
for  years  ;  this. happens  only  by  a  like  kind  of  difleifin,  ejec- 
tion, or  turning  out,  of  the  tenant  from  the  occupation  of 
the  land  during  the  continuance  of  his  term.  For  this  injury 
the  law  has  provided  him  with  two  remedies,  according  to 
the  circumftances  and  fituation  of  the  wrongdoer :  the  writ 
of  ejeBione  firmae  ;  which  lies  again  ft  any  one,  the  leflbr,  re- 
verfioner,  remainder*man,  or  any  ftranger,  who  is  himfelf 
the  wrongdoer  and  has  committed  the  injury  complained  of: 
and  the  writ  of  quare  ejecit  infra  terminuvi :  which  lies  not 
againft  the  wrongdoer  or  ejedlor  himfelf,  but  his  feoffee  or 
other  perfon  claiming  under  him.  Thefe  are  mixed  afl:ion§, 
fomewhat  between  real  and  perfon al ;  for  therein  are  two 
things  recovered,  as  well  reftituticrn  of  the  tern\  of  years^  as 
damages  foi:  the  oufte?  or  wrong. 

1.  A  WRIT  then  of  ejeBione  fir  maty  or  aftion  of  trefpafs  in 
ejeBmenty  lieth  where  lands  or  tenements  are  left  for  a  term  of 
years :  and  afterwards  the  leflbr,  reverfioner,  remainder-man, 
or  any  ftranger,  doth  ej'eft  or  ouft  the  leflee  of  his  term*.  In 
this  cafe  he  fliall  have  his  writ  of  eje^ion  to  call  the  defend- 
ant to  anfwer  for  entering  on  the  iands  fo  dcmifed  to  the 
plaintiff  for  a  term  that  is  not  yet  expired,  and  ejefting  him  ^. 
And  by  this  writ  the  plaintiff  (hall  recover  back  his  term,,  or 
the  remainder  of  it,  with  damages. 

'    SiKCE  the  difufe  of  real  aftions,  this  rafxed  proceeding  is  r  ^^^   i 
b^dme  the  common  method  of  trying  the  title  to  lands  or 


tj  Staf.  Weftm.  2.  13  Edw.  I.  c.  1^. 

A  Sec  book  II.  fih,  10* 

Sut.  de  mtrcatorihutf  27  £dw.  III«  c.  9. 

eF.  N.B.  atio. 

Sat»23Hcn.VIH.c;6.  §5; 

f  See  apj^ehdljc.  No  IT.  §  l# 

<^  J  Inft.  ^j. 

tenement!. 

Digitized  by- 


Google 


too  Private  Book  III. 

tenements.  It  may  not  therefore  be  improper  to  dclincatet 
witl>  fome  degree  of  minutenefs,  it's  hiftpry,  the  manner  of 
it's  .procefs,  and  the  principJes  whereon  it  is  grounded. 

We  have  before  feen  ^,  that  the  writ  of  coven  ant^  {qr  ^re^^ 
of  the  contraft  contained  in  the  leafefor  years,  was  antientlf 
the  only  fpecific  remedy  for  recovering  againft  the  leflbr  a 
term  from  which  he  had  ejected  his  leflee,  together  with  da- 
mages for  the  oufter.  But  if  the  leffee  was  ejefted  by  a  ftran- 
ger,  claiming  under  a  title  fuperior '^  to  that  of  the  leflbr,  or 
by  a  grantee  of  the  reverfion,  (who  might  at  any  time  by  a 
common  recovery  have  deflroycd  the  term  *)  though  the  leflee 
might  ftill  maintain  an  adlion  of  covenant  againft  the  leflbr, 
for  non-performance  of  his  contra£l  or  leafe,  yet  he  could 
not  by  any  means  recover  the  term  itfelf.  If  the  oufter  was 
committed  by  a  mere  ftranger,  without  any  title  to  the  land, 
the  leflbr  might  indeed  by  a  real  aftion  recover  pofleflSon  of  the 
freehold,  but  the  Icfliee  had  no  bther  remedy  againft  the  ejec* 
tor  but  in  damages,  by  a  writ  of  ejeElione firmaey  fpr  the.tret- 
pafs  committed  in  ejefting  him  from  his  farm  ^.  But  after- 
wards, when  the  courts  of  equity  began  to  oblige  the  cjedor 
to  make  a  fpecific  reftitution  of  the  land  to  the  party  immedi- 
ately injured,  the  courts  of  law  alfo  adopted  the  fame  method 
of  doing  complete  juftice  ;  and,  in  the  profecution  of  a  writ 
pf  ejeftment,  introduced  a  fpecies  of  remedy  not  warranted 
by  the  original  writ  nor  prayed  by  the  declaration,  (which  are 
calculated  for  damages  merely,  and  are  filent  as  to  any  refti- 
tution,) VIZ.  a  judgment  to  recover  the  term,  and  a  writ  of 
pofleflion  thereupon  ^    This  method  feems  to  l^ave  been  fet- 

g  See  pag.  157.  Belknap,  la  comen  ley  ef^  lou  bomt  eB  oufle 

i»  F,  V.  B.  145.  defoH  terme par efir anger,  ilaveraejeSU 

\  Sec  book  II.  ch.  9.  onefrmae  verjus  cefty  que  luy  •ufit^  etjil 

k  P.  6.  Ric*  IL  Ejeaione  Jirmac  n^efi  fiit  oujie  parfon  lejjor^  brief e  de  covenant  ^ 

file  un  oQ'ton  dt  trtjpaji  enJM  nature^  ct  ct  fi  par  leffee  ou  grantet  d*  reverfim 

le  plaintiff  ne  rec^'uer a  Jon  ttrme  que  cfi  a  hrisfe  de  co-venant  verfus  fan  leffor,  tt 

venir,  nient  plus  que  en  trejpaji  home  re-  ccuntera  efpecial  count,  &c,   (F/f«.  atr* 

€overa  damages  pur  trejpaji  nient  fait,  mes  t,  -ejeS,  firm*  %,)  Sec  Bra^  /,  4.  tr,  i. 

afefer\   tnes  il  consent  a  fuer  par  aSiion  c.  36. 

de  covenant  al  eomen  law  a  recwererfon  1  Sec  append.  N®  JI.  §  \*pr9pe  fin* 
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tied  .as  early  as  the  reign  of  Ed^ward  IV^:  though  it  hath 
been  faid  "  to  have  f^rft  begun  under  Henry  VII,  becaufc  it 
probably  was  theri  firft  applied  to  it's  prefent  principal  ufe, 
that  of  trying  the  title  to  the  land. 

The  better  to  apprehend  the  contrivance,  whereby  this 
end  is  effedled,  we  muft  recollect  that  the  remedy  by  eje£l- 
ment  is  in  it's  original  an  aftion  brought  by  one  who  hath 
a  leafe  for  years,  to  repair  the  injury  done  him  by  difpoflef- 
Con.  In  order  therefore  to  convert  it  into  a  method  of  trying 
titles  to  the  freehold,  it  is  firft  ncceffary  that  the  claimant  do 
take  pofleflion  of  the  lands,  to  empower  him  to  conftitute  a 
leflee  for  years,  that  may  be  capable  of  receiving  this,  injury  of 
difpoflefEon.  For  it  would  be  an  offence,  called  in  our  law 
maintenance y  (of  which  in  the  next  book,)  to  convey  a  title  to 
another,  when  the  grantor  is  not  in  pofleflion  of  the  land  } 
and  indeed  it  was  doubted  at  firft,  whether  this  occafional 
pofl!cflion,  taken  merely  for  the  purpofe  of  conveying  the  title, 
cxcufed  the  leflbr  from  the  legal  guilt  of  maintenance  ^  When 
therefore  a  perfon,  who  hath  right  of  entry  into  lands,  deter- 
mines to  acquire  that  pofleflion,  which  is  wrongfully  with- 
held by  the  prefent  tenant,  he  makes  (as  by  law  he  may)  a  for- 
mal entry  on  the  premifesj  and  being  fo  in  the  pofleflion  of  tl^ 
foil,  he  there,  upon  the  land,  feals  and  delivers  a  leafe  for 
years  to  fome  third  perfon  or  leflee:  and,  having  thus  given 
him  entry,  leaves  him  in  pofleflion  of  the  premifes.  This^ 
IcflTec  is  to  ftay  upon  the  land,  till  the  prior  tenant,  or  he  wha 
had  the  previous  pofl^eflion,  enters  thereon  afrefli  and  oufts 
him }  or  till  fome  other  perfon  (either  by  accident  or  by 
agreement  beforehand)  comes  upon  the  land,  and  turns  him 
out  or  ejects  him.  For  this  injury  the  leflee  is  entitled  to  his 
aftion  of  ejeftixient  againft  the  tenant,  or  this  cafual  ejeElor^ 
whichever  it  was  that  oufted  him,  to  recover  back  his  term 
and  damages.  But  where  this  aft  ion  is  brought  againft  fuch 
a  cafual  ejeftor  as  is  before  mentioned,  and  not  againft  the 

«  7  Edtxi,  IV,  6.     lifer  Fairfax  ;  Ji  fob  arere,  Jon^ues  fcut  tndamagei,   (Br©. 

borne  port  ejeSi'tone  Jirmaei  le plaintiff  re '  Abr.  t.  quare  ejec'tt  infra  terminvrr^  €.) 
ctn/erafon  tenm  qui  eft  arere,  fihien  conk  n  F.  N.  B.  220. 

in  fuareejccit  infra  terminum  j  et^fi  nul  o  i  Cb,  R«p.  append.  39, 
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very  tenant  in  poflcffion,  the  court  will  not  fiiffer  the  tenant 
to  lofc  his  poflcffion  without  any  opportunity  to  defend  it. 
Wherefore  it  is  a  ftanding  rule,  that  no  plaintirf  (hall  pro-* 
cced  in  ejeftment  to  recover  lands  againft  a  cafual  ejector, 
without  notice  given  to  the  tenant  in  pofleffion,  (if  any  there 
be,)  and  making  him  a  defendant  if  he  pleafes.  And,  in 
order  to  maintain  the  aft  ion,  the  plaintiff  rauft,  in  eafe  of 
any  defence,  make  out  four  points  before  the  court ;  viz.  titles 
leafey  entry  y  and  ou/ler.  Fir  ft,  he  muft  {hew  a  good  title  m 
his  leffor,  which  brings  the  matter  of  right  entirely  before 
the  court ;  then,  that  the  leffor,  being  feifed  or  poffeffed  by 
virtue  of  fuch  title,  did  make  him  the  Uafe  for  the  prefent 
term ;  thirdly,  that  he,  the  leffee,  or  plaintiff,  did  enter  or 
take  poffeffion  in  confequence  of  fuch  leafe  \  and  then, 
laftly,  that  the  defendant  oujled  or  ejefted  him.  Whereupon 
he  Ihall  have  judgment  to  recover  his  term  and  damages; 
and  (hall,  in  confequence,  have  z  writ  of  pojfejftonj  which 
the  flieriff  is  to  execute  by  delivering  him  the  undifturbed 
and  peaceable  poffeffion  of  his  term. 

This  is  the  regular  method  of  bringing  an  a£Hon  ot  cjeflt* 
ment,  in  which  the  title  of  the  leffor  comes  collaterally  and 
licidentally  before  the  court,  in  order  to  fliew  the  injury  done 
to  the  leffee  by  this  oufter.  This  method  muft  be  ftill  con- 
tinued in  due  form  and  ftriftnefs,  fave  only  as  to  the  notice 
to  the  tenant,  whenever  the  poffeffion  is  vacant,  or  there  is 
no  a£l:ual  occupant  of  the  premifes  \  and  alfo  in  fome  other 
cafes.  But,  as  much  trouble  and  formality  were  found  to 
attend  the  actual  making  of  the  leafe ^  entry ^  and  oufier^  a  new 
and  more  eafy  method  of  trying  titles  by  writ  of  ejeftment, 
where  there  is  any  a£lual  tenant  or  occupier  of  the  prennfcs 
in  difpute,  was  invented  fomewhat  more  than  a  century  ago, 
by  the  lord  chief  juftice  RoUe  P,  who  then  fat  in  the  court  of 
upper  bench  5  fo  called  during  the  exile  of  king  Charles  the 
r  20-2  1  f^^o"^*  This  new  method  entirely  depends  upon  a  ftring  oi 
legal  fiftions :  no  a£liial  leafe  is  made,  ho  aflual  entry  by 
the  plaintiff,  no  a£lual  oufter  by  the  defendant  5  but  all  arc 
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merely  id«al,forthc  folcpurpofcoftryingtheritleft).  To  this 
end,  in  the  proceedings  *i  a  leafe  for  a  term  of  years  is  dated 
to  have  been  made  by  him  who  claims  title,  to  the  plaintiff 
who  brings  the  aftion,  as  by  John  Rogers  to  Richard  Smith, 
which  plaintiff  ought  to  be  fome  real  perfon,  and  not  merely 
an  ideal  fiflitious  one  who  hath  no  exiftence,  as  is  frequently 
though  unwarrantably  pra£l:ifed'^:  it  is  alfo  ftated  that  Smith 
the  leifee  entered;  and  that  the  defendant  William  Stiles, 
who  is  called  the  cafual  ejeEloty  oufted  him  5  for  which  oufter 
he  brings  this  a£lion.  As  foon  as  this  a£lion  is  brought,  and 
the  complaint  fully  flated  in  the  declaration'.  Stiles,  the 
cafual  ejedor,  or  defendant,  fends  a  written  notice  to  the 
tenant  in  pofieflion  of  the  lands,  as  George  Saunders,  in- 
forming him  of  the  a£lion  brought  by  Richard  Smith,  and 
tranftnitting  him  a  copy  of  the  declaration :  withal  afluring 
him  that  he.  Stiles  the  defendant,  has  no  title  at  all  to  the 
premifes,  and  {faatl  make  no  defence  *,  and  therefore  adviiing 
the  tenant  to  appear  in  court  and  defend  his  own  title :  other- 
wife  he,  tbev  cafual  ejeftor,  will  fufFer  judgment  to  be  had 
againft  him ;  and  thereby  the  a£lual  tenant  Saunders  will 
inevitably  be  turned  out  of  pofTefiioh  C  On  receipt  of  this 
friendly  caution,  if  the  tenant  in  pofTeflion  does  not  within 
a  limited  time  apply  to  the  court  to  be  admitted  a  defendant 
in  the  ftead  of  Stiles,  he  is  fuppofed  to  have  no  right  at  all  j 
and,   upon   judgment   being  had  againft  Stiles  the  cafual 

q  Sec  appendit,  Na  II.  §  i,  *r  •  Append;  N**  II.  §  2. 

r  6 Mod*  309.  ilb'id% 


(i)  An  adual  entry  is  neceiTary  to  avoid  a  fine  levied  with  pro- 
damations*  and  the  demife  laid  iii  the  ejedment  muft  be  fubfe- 
^aent  to  the  entry ;  but  that  is  the  only  cafe  in  which  an  a6^ual 
entry  is  required.  2  Str.  1086.  Doug.  468.  i  T.  R.  .741. 
Unlefs  it  is  an  ejedtment  brought  to  recover  on  a  vacant  poiTeflionj 
and  not  by  a  landlord  upon  a  right  of  re-entry  under  the  4  Geo* 
II.  c.  i8. ;  in  which  cafe  the  leflbr  or  his  attorney  mufl  adlually 
feal  a  leafe  upon  the  premifes  to  the  plaintiff^  who  moil  be  ejected 
by  a  real  perfon*  .Seb^the  mode  of  proceedings  2  Cromf. 
Frac.  198. 
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ejedor,  Saimdfers  the  re^  tena^nt  will  be  tinned  but  oi  pef-* 
feflion  by  the  fheriff. 

But,  if  the  tenant  in  poffeffion  applies  to  be  made  a  de- 
fendant, it  is  allowed  him  upon  this  condition ;  that  he  enter 
into  a  rule  of  court  ^  to  confefs,  at  the  trial  of  the  caufe>  thre« 
of  the  four  requifites  fot-  the  niaintenance  of  the  plaititiff's 
aftion ;  vh,  the  leafe  of  Rogers  the  leflbr,  the  entry  of  Smith 
£  204  ]  the  plaintiff,  and  his  oitjier  by  Saunders  himfelf,  now  made 
ttie  defendant  infteati  of  Stiles :  which  requifites  being  wholly 
fictitious,  (hoiild  the  defendant  pttt  the  plaintijfFto  prove  them» 
he  muft  of  courfe  be  tionfuited  fot  want  of  evidence ;  but  by 
ftich  ftipnhtcd  confefEon  of  tenfey  entry,  and  oufier,  the  trial 
will  now  ftand  upon  the  merits  of  the  title  only  {z)-  This  done, 
the  declaration  id  altered  by  infertihg  the  name  of  George 
Saunjders  inftead  of  William  Stiles,  and  the  caufe  goes  down 
to  trial  under  the  name  of  Smith,  (the  plaintiff,)  on  the  demife 
of  Rogers,  (the  leflbr,)  againft  Saunders-,  die  newdsefendatit; 
And  therein  the  leifor  of  th<^  plaintiff  is  bound  to  makd  oat  ai 
cleaf  title,  otherwife  his  fiftitious  leifee  catmot  obtain  jcidg^ 
hi6ht.to  have  poffeJOTion  of  the  land  for  the  term  fup^ed  to 
be  granted.  But,  if  the  teffor  m^kes  out  his  ti'tk  in  a  fatift 
faftory  manner,  then  judgment  irtd  a  writ  of  poflfeflion  fhall 
go  for  Richard  Smith  the  nominal  plaintiff,  who  by  this  trial 
has  proved  the  right  of  John  Rogers  his  fuppofed  leffor.  Yet, 
to  prevent  fraudulent  recoveries  of  the  poffeffion,  by  coUufion 

t  Append.  No  II.  §3. 


(2)  It  has  been  determined,  that  no  ejeftment  can  be  maifi' 
tained  where  the  leffor  of  the  plaintiff  has  not  a  legal  right  of 
entry ;  as  the  heir  at  law  was  barred  from  recovering  in  cjc^ 
inent,  where  there  was  an  anfatisfied  term  raifed  for  the  purpofe  of 
fecuring  an  annuity,  though  the  heir  claimed  the  eftate  fubjed  to 
that  charge.  But  a  fatisfied  term  will  be  prefumed  to  be  furren- 
dered  ;  and  the  courts  will  not  permit  the  plaintiff  in  eje^ment  to 
be  non-fbited  by  a  term  ilanding  out  in  th;  traftce  of  the  leffor. 
2  r.  R.  695.     I  T.  R.  758. 
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ivith  the  tenant  of  the  land,  all  tenants  are  obliged  by  ftatutd  ^ 
ii  Geo.  IL  c.  19.  6n  pain  of  forfeiting  three  years  rent,  to 
give  notice  to  their  landlords,  when  ferved  with  any  decla-^ 
t^tion  in  ejeftment :  and  any  landlord  may  by  leave  of  the 
court  be  made  a  co-defendant  to  the  a£tion,  in  cafe  the  tc-» 
aant  himfelf  appears  to  it ;  or,  if  he  makes  default,  though 
judgment  muft  be  then  figned  againft  the  Cafual  eje£lor,  yet,  > 

execution  (hall  be  (layed,  in  cafe  the  landlord  applies  to  be 
tnade  a  defendant^  and  enters  into  the  common  rule  j  a  rights 
^hich  iitdeed  the  landlord  had^  long  before  the  provifion  o( 
this  ftatutc" :  in  like  manner  as  (previous  to  the  ftatute  of 
Weftm.  2.  C.  3.)  if  in  a  real  aftlon  the  tenant  of  the  free- 
hold made  default,  the  remainder-mari  or  reverfioner  had  a 
right  to  come  in  and  defend  the  poffcffion ;  left,  if  judgment 
were  had  againft  the  tenant,  the  eftate  of  thofe  behind  fliould 
be  turned  to  a  naked  right ^^  But  if  the  new  defendants, 
whether  landlord  of  tenant,  or  both,  after  entering  into  the 
common  rule,  fail  to  appear  at  the  trial,  and  to  confefs  leafc| 
entry,  and  oufter,  the  plaintiff  Smith  muft  indeed  be  there 
nonfuited,  for  want  of  proving  thofe  requifites;  but  judgment  [  205  J 
will  in  the  end  be  entered  againft  the  cafual  eje£^or  Stiles; 
fcr  the  condition  on  which  Saunders,*  ot  his  landlord,  was 
admitted  a  defendant  is  broken,  and  therefore  the  plaintiff  is 
put  again  in  the  fame  fitliatlon  as  if  he  never  had  appeared  at 
all ;  the  confequence  of  which  (we  have  feen)  would  have 
been,  that  judgment  would  have  been  entered  for  the  plain- 
tiff, and  the  (heriff,  by  virtue  of  a  writ  for  that  purpofe, 
would  have  turned  out  Saunders,  and  delivered  poffefTion  to 
Smitlii  The  fame  procefs  therefore  as  would  have  been  had, 
provided  no  e«inditional  rule  had  been  ever  made,  muft  now 
be  purfued  as  foon  as  the  condition  is  broken  (3). 

u  StyU  Prtft.  Reg.   loS*  ill.   i6$.  ^  BraftoQ. /.5.  c.  10.  §  144 

7  Mod.  70.    SiWi,  257.    Burr.  1301. 


(3)  Where  an  ejedlment'  is  defended  merely  to  continue  the 

poffef&on  of  ^he  premifes^  and  no  defence  is  made  at  the  trial,  the 

praftice  is  for  the  cryer  of  the  courti  firft,  to 'call  the  defendant  to 

.  Q^a  confef* 
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Ths  damages  recovered  in  thefe  a£lIons,  though  formerly 
their  only  intent,  are  now  ufually  (fince  the  title  has  been 
6cmfidercd  as  the  principal  queftion)  very  fmall  and  inade- 
quate ;  amounting  commonly  to  one  (hilling,  or  fome  other 
trivial  fura.  In  order  therefore  to  complete  the  remedy* 
when  the  pofreffion  has  been  long  detained  from  him  that  had 
the  right  to  it,  an  adlion  pf  trefpafs  alfo  lies,  after  a  recovery 
in  ejeflment,  to  recover  the  mefne  profits  which  the  tenant 
in  pofleffion  has  wrongfully  received.  Which  a£lion  may  be 
brought  in^  the  name  of  either  the  nominal  plaintiff  in  the 
cjeAment,  or  his  leflbr,  againlt  the  tenant  in  pofleffion :  whe- 
ther he  be  made  party  to  the  eje£tment|  or  fuffers  judgment 


confefs  leafe«  entry,  and  oufter,  and  then  the  plaintifF,  as  in  other 
cafes  of  nonfnits,  to  come  forth  or  he  will  lofe  his  writ  of  nifi^ 
prius. 

Thoogh  in  thb  cafe  the  judgment  is  given  againil  the  cafual 
ejedor,  yet  the  cofts  are  taxed  as  in  other  cafes,  and  if  the  real 
defendant  refufes  to  pay  diem,  the  court  will  grant  an  attachment 
agatnfthim.    SalLz^g. 

Jn  like  manner  if  there  be  a  verdi^  for  the  defendant,  or  the 
nominal  plaintiff  be  nonfaited  without  the  default  of  the  defendant^ 
the  defendant  moft  tax  his  cofts,  and  fue  out  a  writ  of  execntioii 
againft  the  nominal  plaintiff;  and  if,  upon  ferving  the  lefibr  of 
the  plaintiff  with  this  writ  and  a  copy  of  the  rule  to  confefs  leafe, 
entry,  and  oufter,  the  leffor  of  the  plaintiff  does  not  pay  the  cofts, 
the  coort.will  grant  an  attachment  againU  him.  2  Cromp.  PrtiQ^ 
214.  In  ejedment  the  vnfaccefsful  party  may  re-try  the  fame 
queiUon  as  often  as  he  pleafes  without  the  leave  of  the  court ;  for 
by  making  a  frefh  demife  to  another  nominal  charadler,  it  be- 
comes die  a6Uon  of  a  new  plaintiff  upon  another  right,  and  the 
courts  of  law  cannot  any  farther  prevent  this  repeddon  of  the 
a6Hon,  dian  by  ordering  the  proceedings  in  one  ejedment  to  be 
flayed  till  the  cofts  of  a  former  ejedlment,  though  brought  in^ 
another  court,  be  difcharged.  2  Bl,  Rep.  1158.  Barnes,  133. 
But  a  court  of  equity,  in  fome  inflances  where  there  have  been 
feveral  trials  in  ejedtment  for  the  fame  premifes,  though  the 
title  was  entirely  legale  has  granted  a  perpetual  injuaaion, 
iP.W.672. 
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to  go  by  defauk'.  In  this  cafe  the  judgment  in  cj^£):ment  Is 
conclufive  evidenqe  againft  the  defendant,  for  all  pro&ts  which 
have  accrued  iince  the  date  of  the  demife  ftated  iti  the  former 
declaration  of  the  plaintiff;  but  if  the  plaintiff  fues  for  any 
antecedent  profits,  the  defendant  may  make  a  new  defence  (4); 

Such  is  the  modern  way  of  obliquely  bringing  in  quef- 
tion  the  title  to  lands  and  tenements,  in  cnrder  to  ,try  it  in  this 
collateral  manner ;  a  method  which  is  now  univerfally  adopt-* 
ed  in  almoft  every  cafe*  It  is  founded  on  the  fame  principle 
as  the  antient  ^rits  of  alfize,  being  calculated  to  try  the  mere 
pojjejjhry  title  to  an  eftate ;  and  hath  fucceeded  to  thofe  real 
aftions,  as  being  infinitely  more  convenient  for  attaining  the 
cndof  juftice:  bccaufe  the  form  of  the  proceeding  being  en-  f  206  \ 
tirely  fi£litious,  it  is  wholly  in  the  power  of  the  court  to  dire£b 
the  application  of  that  fidion,  fo  as  to  prevent  fraud  and  chi- 
fcane,  and  cvifccratelhe  very  truth  of  the  title.  The  writ  of 
eje£tment  and  it's  nominal  parties  (a9  wgs  refolred  by  all  the 
judges  y)  are  "  judicially  to  be  confidcred  as  the  fi&itious 
^*  form  of  an  a£):ion,  really  brought  by  the  leflbr  of  the  plain*^ 
,  **  tifi^  againft  the  tenant  in  poffeffion :  invented,  under  the 
**  control  and  power  of  the  court,  for  the  advancement  of 
f<  juftice  in  many  refpe£ls  5  and  to  force  the  parties  to  go  to 
t*  trial  on  the  merits,  without  being  intangled  in  the  nicety 
^'  of  pleadings  on  either  fide," 

But  a  writ  of  ejeftment  is  not  an  adequate  means  to  try 
the  title  of  all  eftates ;  for  on  tbofe  things,  whereon  an  entry 
cannot  in  fafl  be  made,  no  entry  ftiali  be  fuppofed  by  any 
fiftion  of  the  parties.  Therefore  an  ejeftment  will  not  lie  of 
fin  advowfon,a  rent,  a  common,  or  other  incorporeal  heredita- 

X  Burr.  668.  r  Mich.  32Geo.II,'  4Bafr/668. 

(4)  The  defendant  may  plead  the  datute  of  limitationSj,  and  by 
that  means  proted  himfelf  from  the  payment  of  all  mefneprofits, 
except  thofe  which  have  accrued  in  the  laft  fix  yeairs.     Butt. 
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mcnt* !  except  for  tkhes  in  the  hands  of  lay  appropriators,  by 
the  exprcfs  purview  of  ftatute  32  Hen.  VIII.  c.  7.  which 
dodrine  hath  iinccbeen  extended  by  analogy  to  tithes  in  thc^ 
hands  of  the  clergy  * :  nor  will  it  lie  in  fuch  cafes^  where  the 
cn^ry  of  him  that  hath  right  is  taken  away  by  defccnt,  dif- 
continuance,  twenty  years  difpofleflionj  or  otherwife. 

This  a^ion  of  ejcftment  is  however  rendered  a  very  eafy 
^nd  expeditious  remedy  to  landlords  whofe  tenants  are  in  ar^ 
rear,  by  ftatute  4  Geo.  II.  e.  28.  which  enads,  that  every 
landlord^  who  hath  by  his  leafe  a  right  of  re^etitry  in  cafe  of 
non-payment  of  rent,  when  half  a  year's  rent  is  du«,  and  no 
fufficient  diftrefs  is  to  be  had,  may  fcryc  a  declaration  in  cjefl:-. 
ment  on  hia  tenant,  or  fix  the  fame  upon  fome  notorious  part 
of  the  premifes,  which  ihall  be  valid  without  iny  formal 
re-entry  or  previous  demand  of  rent.  And  a  recovery  in  fuch 
>:je6lm€nt  (hall  be  fi&al  and  conclufivc,  both  in  law  an4 
equity,  unlefs  the  rent  and  all  cofts  be  paid  or  tendered 
within  fix  calehdar  qaonths  'afterwards  {5). 

C  207  ]  2«  The  writ  of  quare  ejecit  infra  tirmtnum  lieth,  by  the  an-* 
ticnt  law,  where  the  wrongdoer  ©r  qeAor  is  not  himfelf  m 
pofleflion  of  che  lands,  but  anotiier  who  claims  under  him. 
As  where  a  man  leafeth  lands  to  another  for  years,  and,  aftet 
the  leflbr  or  reverfioncr  entereth,  and  maketh  a  feoffionent  it% 
fee,  or  for  life,  of  the  fame  lands  to  a  ftranger :  now  the 
iefibe  cannot  bring  awrit  oi ejtEHonefirmae  or  ejedmeot  againft 
the  feoffee-,  becaufe  he  did  not  eje6k  him,  buC  the  reverfioner ; 
neither  can  he  have  any  fuch  a£kion  tp  recover  hk  term  againQ; 
the  rcvcrfioner,  who  did  ouft  him ;  becaufe  jha  is  not  now  in 
poifellion.  And  upon  that  account  this. writ  was  devifed^ 
upon  the  equity  of  the  ftatute  Wcftm.  2.  c,  24.  as  in  a  cafe 

*  Browni.  1 29.  Cro.  Car.  492*  Stra.  54.        >  Cro.  Car.  301  •  %  Lord  Ra7in.7S9. 


(5)  A  devifce^  although  he  has  never  been  in  pofleffion,  .has 
jbeen  permitted  to  defend  as  a  landlord  under  this  flatate>  4.  Gto^ 

where 
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where  no  adequate  remedy  was  already  provided**.  And  the 
action  is  brought  againft  the  feoffee  for  deforcing,  or  keeping 
out,  the  original  leiiee  during  the  continuance  of  his  t^rm ; 
and  herein,  as  in  the  ejeftment,  the  plaintiff  fhajl  recover  fo 
much  of  the  term  as  remains ;  and  alfo  ihall  have  actual  da- 
mages for  that  portion  of  it  whereof  he  has  been  unjuftly  de- 
prived. But  fince  the  introduftion  of  fiAitious  oufterd, 
whereby  the  title  may  be  tried  againft  any  tenant  in  poffef- 
fioij,  (by  what  means  foevejr  he  acquired  it,)  and  the  fubfe* 
quent  recovery  of  damages  by  a6iion  of  trefpafs  for  mefne 
profits,  thb  adlion  is  fallen  into  difufe* 

1?  F.  N,  B.  19S. 
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CHAPTER     THE     TWEtFTH,, 

OF    TRESPASSr 


IN  the  two  preceding  chapters  we  have  confidercd  fuc|i 
injuries  to  real  property,  as  confiftcd  in  an  ouftcr,  or  amo-^ 
tion  of  the  poflei&on.  Thofe  which  remain  to  be  difcufled 
are  fuch  as  may  be  offered  to  ^  n>an'$  real  property  without 
any  amotion  from  it« 

The  fccond  fpecies  therefore  of  real  injuries,  or  wrongs 
that  affe&  a  man's  lands,  tenements,  or  hereditaments,  is  that 
of  trefpafs.  Trefpafs,  in  it's  largeft  and  moft  extenfive  fenfe, 
fignifies  any  tranfgreflion  or  offence  againft  the  law  of  nature^ 
of  fociety,  or  of  the  country  in  which  we  live ;  whether  it  re- 
lates to  a  man's  perfop,  or  his  property.  Therefore. beating 
another  is  a  trefpafs  \  for  which  (as  we  have  formerly  feen) 
an  a£lion  of  trefpafs  vi  et  armis  in  affault  and  battery  will  lie ; 
taking  or  detaining  a  man's  goods  are  refpcftively  trefpaffes  j 
for  which  an  action  of  trefpafs  vi  ei  armis ^  or  on  the  cafe  iq 
trover  and  converfion,  is  given  by  the  law:  fa  alfo  non- 
performance of  promifes  or  undertakings  in  a  trefpafs,  upon 
which  an  adion  of  trefpaf$  on  the  cafe  in  affum^tt  is  ground-* ' 
ed:  and,  in  general^  any  misfeafance  or  zQl  of  one  man, 
whereby  another  is  injutioviily  treated  or  damnified,  is  ^ 
franfgreffion  or  trefpafs  in  it's  largeft  fcnfe ;  for  which  we 
|kave  already  feen*  that,  whenever  the  a£):  itfelf  is  direQlyi 
%xA  immediatelyinjurious  to  the  perfon  or  property  of  another, 

and 
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and  therefore  neceflarily  accompanied  with  feme  force,  an 
^Aion  of  tref];iafs  vi  et^  armis  will  lie ;  but,  if  the  injury  U 
only  confequential,  a  fpecial  a6tion  of  trefpafs  on  th  cafe  may 
))e  brought  (i)« 

But  in  the  limited  and  confined  fenfe.  In  which  we  arc  at 
prefent  to  confider  it,  it  fignifies  no  more  than  an  entry  oa 
another  man's  ground  without  a  lawful  authority,  and  doing 
fome  damage,  however  inconfiderablc^  to  his  real  property. 
For  the  right  of  meum  and  tuum^  or  property  in  lands,  being 
once  eftablifhed,  it  follows  as  a  neceflary  confequence,  that 
this  right  muft  be  exclufive  \  that  is,  that  the  owner  may  re-/ 


(l)  The  diftindtions  between  adions  of  trefpafs  a;/  et  armis  for 
an  immediate  injury^  and  adHons  of  trefpafs  upon  the  cafe  for  a 
confcquential  damage,  arc  frequently  very  delicate  ;  fee  the  fubjeft 
much  coofidered  in  2  SL  Rip.  892,  in  a  cafe  where  an  adion  of 
trefpafs  'ui  et  arms  was  brought  againft  the  defendant  for  throwing 
a  lighted  fquib  in  a  public  market,  whiqh  fell  upon  a  ftall ;  the 
owner  of  which,  to  defend  himfelf  and  his  goods,  took  it  up,  and 
threw  it  to  another  part  of  the  market,  where  it  (truck  the 
plaintiff  and  put  out  his  eye. 

The  queffion  was  much  difcuiTed,  whether  the  perfon  injured 
ought  to  have  brought  an  adion  of  trefpafs  'ui  et  armisy  pr  aa 
adlion  upon  the  cafe;  and  one  of  the  four  judges  flrenuoufly  con- 
tended that  it  ought  to  have  been  an  adtion  upon  the  cafe.  But 
I  ihould  humbly  conceive,  that  the  quedion  was  more  properly  this, 
viz.  whether  an  adtion  of  trefpafs  vi  et  armis  lay  againft  the  ori- 
ginal or  intermediate  thrower,  or  whether  the  aft  of  the,  fecofid 
thrower  was  involuntary,  (which  feems  to  have  been  the  opinion 
of  the  jury,)  or  wilful  and  mifchievous,  and  therefore  he  alone 
ought  to  have  been  anfwerable  for  the  confeqnences.  For  if  A 
throws  a  ilone  at  B,  which  after  it  lies  quiedy  at  his  foot,  B  takes 
up  and  throws  again  at  C,  it  is  prefumed  that  C  has  his  aftion 
againft  B  only ;  but  if  it  is  thrown  at  B,  and  B,  by  warding  it  off 
from  himfelf,  gives  it  a  different  direftion,  in  confequence  of 
uhich  it  fbikes  C,  in  that  cafe,  it  is  wholly  the  aft  of  A,  and 
B  muft  be  coniadered  merely  as  an  involuntary  or  inanimatb 
objedt. 

tain 
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tain  to  himfelf  the  folc  ufe  and  occupation  of  his  foil :  every 
entry  therefore  thereon  without  the  owner's  leave,  and  cfpe-^ 
cially  if  contrary  to, his  exprrfs  order,  is  a  trefpafs  or  tranf* 
greffion.  The  Roman  laws  feem  to  have  made  a  direffc  pro- 
kibition  neceflary,  in  order  to  conftitute  this  injury :  <«  qui  alt" 
**  enum  fundum  ingreditury  poteji  a  dominoy  Ji  is  praeviderit^, 
•*  prohiberi  tie  ingrediafur^"  But  the  law  of  England,  juftly 
conlidering  that  much  inconvenience  may  happen  to  the 
-owner,  before  he  has  an  opportunity  to  forbid  the  entry,  has 
carried  the  point  much  farther,  and  has  treated  every  entry 
upon  another's  lands,  (unlefs  by  the  owner's  leave,  or  in 
fome  very  particular  cafes,)  as  an  injury  or  wrong,  for  fatif* 
faction  of  which  an  action  of  trefpafs  will  lie ;  but  deterniinejl 
the  quantum  of  that  fatisfadlion,  by  confidering  how  far  the 
oflFcnce  was  wilful  or  inadvertent,  and  by  eftimating  the  va- 
lue of  the  a£tual  damage  fudained. 

Evert  unwarrantable  entry  on  another's  foil  the  law  en- 
titles a  trefpafs  by  treating  his  clofe  ;  the  words  of  the  writ  qF 
trefpafs  commanding  the  defendant  to  fhew  caufe,  quarecUu^ 
fum  querentis  f regit,  for  every  man's  land  is  in  the  eye  of  the 
law  inclofed  and  fet  apart  from  bis  neighbours :  and  that 
cither  by  a  vifible  and  material  fence,  as  one  field  is  divided 
from  another  by  a  hedges  or,  by  an  ideal  invifible  boundary^ 
f  tio  ]  cxifting  only  in  the  contemplation  of  law,  as  when  one  man's 
land  adjoins  to  another's  in  the  fame  field.  And  every  fuch 
entry  or  breach  of  a  man's  clofe  carries  neceflarily  along  with 
it  fome  damage  or  other:  for,  if  no  other  fpecial  lofs  can  be 
.  ^fligned,  yet  ftill  the  words  of  the  writ  itfelf  fpecify  one  gc* 
neral  damage,  yi^if  the  treading  down  and  brui(ing  his 
herbage^. 

One  muft  have  a  property  (either  abfolute  or  temporary) 
in  the  foil,  and  aftual  poffeffion  by  entry,  to  be  able  to  main* 
tain  an  aftion  of  trefpafs :  or  at  leaft,  it  is  rcquifitc  that  the 
party  have  a  leafe  and  pofleffion  of  the  vefture  and  herbage  of 

'>X«/.i.  i.«.  f  y.  l^.  B,  87,  88. 
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the  land  "*•    Thus  if  a  meadow  be  divided  amwally  among 

the  parifhionerB  by  lot,  then,  after  e^^eh  perfon's  feveral  por* 

tiori  is  allotted,  they  may  be  refpcftively  capable  of  maintain* 

ing  an  a^ion  forthe  breach  of  their  feveral  clofes " ;  for  they 

have  an  exclufive  intereft  and  freehold  therein  for  the  timet 

But'  before  entry  and  aftual  pofleffion,  one  cannot  maintain 

an  aiftion  of  trefpafs,  though  he  hath  the  ft^eehold  in  law  % 

And  therefore  an  heir  before  entry  cannot  have  this  aftioa 

;againft  an  stbator :  though  a  diffeifce  might  have  it  againft  the 

difleifor,  for  the  injury  done  by  the  diffeifin  itfelf,  at  which 

time  the  plaintiff  was  feifed  of  the  land :  but  he  cannot  have 

it  for  any  a£l  done  after  the  (Jiffeifin,  mitil  he  hath  gained 

pofleffion  by  re-entry,  and  then  he  may  well  maintain  it  for 

the  intermediate  damage  done ;  for  after  his  re-cn^ry  the  laW| 

by  a  kind  oi-jus  pofllimimii  fuppofes  the  freehold  to  have  all 

along  continued  in  him  ^.  .  Neither,  by  the  common  law, 

in  cafe  of  an  intrufion  or  deforcement,  could  the  party  kept 

out  of  pofleffion  fue  the  wrongdoer  by  a  mode  of  redrefs, 

which  was  calculated  merelyfor  injuries  committed  againft  the 

land  while  in  the  poffeffion  of  the  owner.     But  now  by  the  fta- 

Jtute  6  Ann.  c.  i8.  if  a  guardian  or  truflec  for  any  infant,  a 

hufband  feifed  jure  uxonsy  or  a  perfon  having  any  eftate  or 

intereft  deterrbinable  upon  a  life  or  lives,  (hall,  after  the  deter-  [211  2 

jnination  of  their  refpeftive  interefts,  hold  over  and  continue 

in  pofleflion  of  the  lands  ot  tenements,  without  the  confent  of 

the  perfon  entitled  thereto,  they  arc  adjudged  to.be  trcfpaflers; 

^nd  any  reyerConer  or  remainder-man,  expeftant  on  any 

iife-eftate,  may  once  in  every  year,  by  motion  to  the  court 

of  chancery,  procure  the  c^y  que  vie  to  be  produced  by  the 

tenant  of  the  land,  or  may  enter  thereon  in  cafe  of  his  refufal 

pr  wilful  negledt.     And  by  the  ftatutes  of  4  Geo.  IL  c.  28; 

^nd  1 1  Geo..  IL  c.  19,  in  cafe  after  the  determination  of  any 

term  of  life,  lives,  or  years,  any  perfon  fliall  wilfully  hold 

pyer  the  fame,  the  leflbr  or  reverfipner  is  entitled  to  recover 

py  a£^on  of  debt,  either  at  the  rate  of  double  the  annual  va- 

^      d  Dyer.  2S5.    a  Roll.  Abr.  54-9.  ^  *  RoK  Ab^  553. 

f  Crp.  Ells,  421.  I^fil^e^.^p. 
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lue  of  the  premifeSi  in  cftfe  he  himfelf  hath  demanded  and 
given  notice  in  writing  to  the  tenant  to  deliver  the  pofleflion; 
or  elfe  double  the  ufual  rent,  in  cafe  the  notice  of  quitting 
proceeds  from  the  tenant  himfelf,  having  power  to  determine 
his  kafe,  and  he  afterwards  neglect  $  to  carry  that  notice  into 
due  execution  (2). 

A  MAN  is  anfwerable  for  not  only  his  own  trefpafs,  but 
^hat  of  his  cattle  alfo :  for,  if  by  his  negligent  keeping  they 
ftray  upon  the  land  of  another,  (and  much  more  if  he  permits, 
or  drives  them  on,)  and  they  there  tread  down  his  neighbour'9 
herbage,  and  fpoil  his  corn  or  his  trees,  this  is  a  trefpafs  for 
which  the  owner  muft  anfwer  in  damages.  And  the  law  gives 
the  party  injured  a  double  remedy  in  this  cafe;  by  permitting 
him  to  diftrein  the  cattle  thus  damage  - feaf ant ^  or  doing  da- 
mage, till  the  owner  (hall  make  him  fatisfa£lion  s  or  elfe  by 
leaying  him  to  the  common  remedy  inforo  contentiofoy  by  ac- 
tion. And  the  a£t:ion  that  lies  in  either  of  thefe  cafes  of 
trefpafs  comi^itted  upon  another's  land  either  by  a  man  him- 
felf or  his  cattle,  is  the  a£lion  of  trefpafs  vi  et  armts  ;  whereby 
a  man  is  called  upon  to  anfwer,  quare  vi  et  armis  claufum  ip^ 
fius  A.  apud  B.  f regit ^  et  blada  ipftus  A,  ad  valetrtiatn  centum 
folidorum  ibidem  nuper  crefcentia  cuin  quibufdam  averiis  depajlus 
fuitf  cQticulcavity  et  confumpftty  ^c.  ^ ;  for  the  law  always  cou- 
ples the  idea  of  force  with  that  of  intrufion  upon  the  property 
[  212  3  of  another.  And  herein,  if  any  unwarrantable  aft  of  the 
defendant  or  his  beads  in  coming  upon  the  lands  be  proved, 
it  is  an  zdi  of  trefpafs  for  which  the  plaintiff  muft  recover 
fome  damages  \  fuch  however  as  the  jury  (hall  think  proper 
to  affefs.   ^ 

In  trefpaffes  of  a  permanent  nature,  where  the  injury  is 
continually  renewed,  (as  by  fpoiling  or  confuming  the  herb- 
.agewith  the  defendant's  cattle,)  th^  declaration  may'allcge  the 


(2)  See  2  vol.  p.  151*  n,  5. 
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injury  to  have  been  committed  by  continuation  from  one  given 
day  to  another,  (which  is  called  laying  the  a£^ion  with  a 
continuandoy)  and  the  plaintiflF  ihall  not  be  compelled  to  bring 
feparate  adtions  for  every  day's  feparate  oftence ».  But  where 
the  trefpafs  is  by  one  or  feveral  afts,  each  of  which  terminates  . 
in  itfelf,  and  being  once  done  cannot  be  done  again^  it  can- 
not be  laid  with  a  continuandos  yet  if  there  be  repeated  afts  of 
trefpafs  committed,  (as  cutting  down  a  certain  number  of 
trees,)  they  may  be  laid  to  be  done,  not  continually,* but  at  ' 
divers  days  and  times  within  a  given  period  ^. 

In  fomc  cafes  trefpafs  is  juftifiable  ;  or, 'rather,  cAtry  on 
another's  land  or  houfe  fhall  not  in  thofe  cafes  be  accounted 
trefpafs:  as  if  d  man  comes  thither  to  demand  or  pay  money, 
there  payable ;  or  to  execute,  in  a  legal  manner,  the  procefs 
of  the  law.  Alfo  a  man  may  juftify  entering  into  an  inn  or 
public  houfe,  without  the  Jeave  of  the  owner  firft  fpecially 
aiked ;  becaufe  when  a. man  profeifes  the  keeping  of  fuch  inn 
or  public  houfe,  he  thereby  gives  a  general  licence  to  any 
perfon  to  enter  his  doors.  So  a  landlord  may  juftify  entering  , 
to  diftrein  for  rent ;  a  commoner  to  attend  his  cattle,  com- 
moning  on  another's  land ;  ^nd  a  reverfioner,  to  fee  if  any 
wafte  be  committed  on  the  eftate ;  for  the  apparent  neceffity 
of  the"" thing*.  Alfo  it  hath  been  faid,  that  by  the  common 
law  and  cuftom  of  England  the  poor  are  allowed  to  enter 
and  glean  upon  another's  ground  after  the  harveft,  without 
being  guilty  of  trefpafs":  which  humane  provifion  feems  bor-  £  5^13  J 
rowed  from  the  mofaical  law  "  (3 ).  In  like  manner  the  common 

law 

*  a  Roll.  Abr.  545.   Lord  Raym.  «  Gilb.  Ev  253.     TntXi  ftr  pais, 

240*  ch.  15.  pa.  43s. 

k  Salk.  638, 639,  Lord  Raym.  %%^*  «  Levit.  c.  19.  v.  9.  &  c,  23.  ▼•  22. 

7  Mod.  152.  Deut.  c.  24.  V.  19,  (^c. 

I  8  Rep.  146. 


(3)  Two  a£iions  of  trefpafs  have  been  brought  in  the  common  pleas 
againft  gleaners^  with  an  intent  to  try  the  general  que(lion»  viz.. 

whether 
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law  warrants  the  hunting  of  ravenous  beaftsof  prey,  9» 
badgers  and  foxes,  in  another  man's  land  ;  becaufe  the  de-' 
ftroying  fuch  creatures  is  faidtobe  profitable  to  the  public°(4). 
But  in  cafes  where  a  man  mifdcmeans  himfelf,  or  makes  an 
ill  ufe  of  the  authority  ^ith  which  the  law  etitrufts  him,  hi0 
ihall  be  accounted  a  trefpaiTer  a^  initio^ :  as  if  one  cornea 
into  a  tavern  and  will  not  go  out  in  a  reafonable  time,  but 
tarries  there  all  night  contrary  to  the  inclinations  of  the 
ownen;,  this  wrongful  a&  fhall  tStCt  and  have  relation  back 
even  to  his  firft  entry,  and  make  the  whole;a  trefpafs**-  But  a 
bare  non«fcafance,  as  not  paying  for  tho  wine  he  Calls  for, 
will  not  make  hira  a  trefpaiTer ;  for  this  is  only  a  breach  of 
contra£i:,  for  which  the.taverner  fliall  have  an  aftion  of  debt 
or  ajfumpftt  againft  him%  So  if  a  landlord  diftreined  for  rent^* 
and  wilfully  killed  the  diftrefs,  this  by  the  common  law  made 
him  a  ttefpaflcr  ah  initio* :  and  fo  indeed  would  any  other  ir-» 
regularity  have  done,  till  the  ftatute  ii  Geo,  11.  c.  19. 
which  ena£ts,  that  no  fubfequent  irregularity  of  the  landlord 

'  •  Cro.  Jac.  311.  »  8  Rep.  147. 

F  Fittch.  L.  474     Cro.  Jte.  148.  <  Fincb.  L.  47. 

9  2  RoU.  Abr.  561. 


whether  fuch  a  right  exifted ;  in  the  firft,  the  defendant  pleaded  that 
he  being  a  poor,  neccffitous,  and  indigent  perfon,  entered  the  plaintifi^s 
clofe  to  glean ;  in  the  fecond,  the  defendant's  plea  was  ad  before* 
with  the  addition  that  he  was  an  inhabitant  legally  fettled  within 
the  parifti :  to  the  plea  ih  each  cafe  there  was  a  general  demurrer. 
Mr.  J.  Gould  delivered  a  learned  judgment  in  favour  of  gleaning* 
but  the  other  three  judges  were  clearly  of  opinion  that  this  claim 
had  no  foundation  in  law  j  that  it  had  no  better  origin  than  an  ex- 
trajudicial diftum  of  lord  Hale ;  that  it  was  a  praftice  incompati* 
ble  with  the  exclufive  enjoyment  of  property,  and  was  produdlive 
of  vagrancy,  and  many  mifchievous  confequences.  1  H.  BL 
Rep,  ^\. 

(4)  It  has  been  determined  in  a  late  cafe,  that  it  is  lawful  to 
follow  a  fox  with  horfes  an(^  hounds  over  another's  ground,  if  no 
more  damage  be  done  than  js  neceffary  for  the  dedrtiiftion  of  the 
ammal  by  fuch  a'purfuitj''    i  T.  R.  338.- 
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ihalt  make  his  fir  ft  entry  a  trefpafs;  but  the  party  tnjurted 
fhall  have  a  fpecial  adion  of  trefpafs  or  on  the  cafe,  for  ihi 
real  fpe^ific  injury  fiiftained,  unlefs  tender  of  amends  hath 
been  made.  Bat  ftiil,  if  a  reverfioner^  who  enters  on  pre^ 
tehee  of  feeing  wafte,  breaks  the  'houfe^  or  ftays  there  all 
night  s  or  if  the  commoner  ^ho  romes  to  tend  his  Cattle,  cutd 
dotra  a  tree ;  in.thefe  and  fimilar  cafes,  the  law  judges  that 
he  cnteijed  fo!r  this  unlawful  purpofe,  and  therefore,  as  the 
z&  whichilemDnftifates  fuch  Ms  purpofe  is  a  trefpafs^  he  fliaU 
be  efteemed  a  hefj^affer  ab  initio  K  So  alfo  in  the  tafe  of 
hunting  dae  fox  or  the  badger,  a  irtait  caimot  juftify  break- 
ing the  finlj  flind  digging  him  out  of  his  earth :  for  though 
the  law  warrants  the  htmtinigof  fuch  noxious  animals  for  the  f  2ty|  J 
public  g^dj«yet  it  is  held"  that  fuch  things  muft  be  done  in 
an  o)rdi»a5ry  and  ufual  manner ;  therefore,  as  there  \^  an  Qr>- 
dinaxy  comrfe  tp  Idll  them,  viz.  by,hunting,  the  court  held 
that  the  digging  for  them  was  unlawful* 

A  MAN  may  alfd  juftify  in  an  a£bion  of  treipa&,  oh  ac^ 
couiit  trf  the  freishold  and  right  of  entry  being  in  himfelf } 
and  this  defeiice  brings  the  title  of  the  eftate  in  queftton.  , 
This  is  therefore  one  of  the  ways  devifed,  fince  the  difafe  of 
real  aftions,  to  try  the  property  of  eftates ;  though  it  is  not 
fo  ufual  as  that  by  ejeflment,  becaufe  tliat,  being  now  a 
mixed  a£lion,  not  only  gives  damages  for  the  ejection,  but 
alfo  poffeffion  of  thejand:  whereas  in  trefpafs,  which  is 
merely  a  perfonal  fuit,  the  right  can  be  only  afcertained,  but 
no  pofteiTion  delivered ;  nothing  being  recovered  but  damages 
fbt  the  wrong  committed. 

Ik  order  to  pvevcrit  trifling  and  vexatious  aftions  of  tref- 
pafs, as  well  as  t)ther  perfonal  adHoms,  it  is  (inter  alia) 
enafted  by  ftatutes  43  Eliz.  t.  6.  and  22  &  23  Car.  IL 
€.  9.  §  136.  that  where  the  jury,  who  try  an  a£lion  of  tref- 
.  pafs,  give  left  damages  than  forty  fliillings,  the  plaintiff  fhall 

<  %  kfep.  14^,  «  Cro.  Jac.  3«i, 
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*  be  allowed  no  more  cofts  than  damages ;  unlefs  the  jtidge  • 
Ihall  certify  under  his  hand  that  the  freehold  or  title  of  the 
land  came  chiefly  in  queftion*  But  this  rule  now  admits  of 
two  exceptions  more,  which  have  been  made  by  fubfequent 
ftatutes.  One  is  by  ftatute  8  &  9  W.  III.  c.  11.  which 
ena£t8,  that  in  all  aflions  of  trefpafs,  wherein  it  ihall  appear 
that  the  trefpads  was  wilful  and  malicious,  and  it  be  fo  certi* 
£ed  by  the  judge,  the  pla^uiff  ihall  recover  fullcofts(5  )•  Eyerjr 
trefpafs  is  wiy^ul^  where  the  defendant  has  notice,  and  is 
efpecially  forewarned  not  to  come  on  the  hnd ;  as  every  tref- 
pafs is  malicious^  though  the  damage  may  not  amount  to  forty 
ihillings,  where  tlie  intent  of  the  defendant  plainly  appears  to 
£215  }betoharafsanddiftrefsthe  plaintiiF(6}.  The  other  exception 
is  by  ftatute  4  and  5  W.  &  M.  c.  23.  which  gives  full  cofts 
againft  any  inferior  tradefman,  apprentice,  or  other  difib- 
lute  perfon,  who  is  convicted  of  a  trefpafs  in  hawking, 
hunting,  fifliing,  or  fowling  upon  another's  land.  Upon 
this  ftatute  it  has  been  adjudged,  thkt  if  a  perfon  be  an 
inferior  tradefman,  as  a  clothier  for  inftance,  it  matters 
not  what  qualification  he  may  have  in  point  of  eftate ;  but, 
if  he  be  guilty  of  fuch  trefpafs,  he  (hall  bo  liable  to  pay  fuU 
cofts ''(7). 

V  Lord  Raym.  149. 


(5)  The  judge  muft  certify  in  open  coi^t  after  the  trial,  other- 
wife  thev  certificate  is  void.    zfVil/.zi. 

(6)  U  a  perfon  has  notice  not  to  come  or  eoutinae  upon 
another's  land,  as  if  a  fj^rtfnuan  has  notice  or  warning  not 
to  come  again,  or  to  go  off,  and  he  repeats  or  continues 
the  trefpafs,  upon  proof  of  this,  the  judges  think  themfelves 
bound  to  certify  that  the  trefpafs  is  wilful  and  malicious,  and 
the  plaintiff    will    in   cbnfequence    be    entitled   to    fuU    cofts. 

(7)  The  perfons  defcribed  in  the  4  &  5  W.  &  M.  c.  25. 
are  fubjed  to  pay  full  cofts,  though  the  damages  are  under 
40X./  without  any  previous  notice  or  certificate  of  t)ie  judge. 
The  words  inferior  tradefman  are  fo  vague  that  the  court  of 
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common  pleas  were  divided  in  opinion,  whether  a  perfon  who 
was  a  furgeon  and  apothecary  came  under  that  defcription. 
z  Wils.  70. 

It  ^as  been  decided,  that  a  gentleman's  huntfman  is  riot  a 
diiTolute  perfon  under  this  a6t;  and  where  the  plaintiff*  flates 
the  defendant  in  his  declaration  to  be  a  diiTolute  perfon,  or  other 
perfon  mentioned  in  the  ad>  if  he  fhould  not  prove  him  (b  at  the 
trial,  dill  he  may  recover  a  verdid  as  in  a  common  adion  of  tref- 
pafs.     2  BL  Rep,  900,  -' 


\  I 
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CHAPTER     THE     THIRTEENTH* 


OF    NUSANCE. 


A  THIRD  fyecies  of  real  injuries  to  a  man^s  lands  and 
tenements,  is  by  nufance,  Nufance,  nocumentumy  or 
annoyance,  fignifies  any  thing  that  worketh  hurt,  inconveni- 
ence, or  damage.  And  nufances  are  of  two  kinds  j  public  or 
common  nufances,  which  afFeft  the  public,  and  are  an  annoy- 
ance to  aJJ  tlie  king's  fubjcfts ;  for  which  reafon  we  muft  refer 
them  to  the  (ilafs  of  public  wrongs,  or  crimes  and  mifdemef- 
nors :  and  private  nufances,  which  are  the  objeds  of  our 
prefent  confideration,  and  may  be  defined,  any  thing  done  to 
the  hurt  or  annoyance  of  the  lands,  tenements,  or  heredita- 
ments of  another*.  We  will  therefore,  firft,  mark  out  the 
fevcral  kinds  of  nufances,  and  then  their  refpedive  remedies. 

I.  In  difcufling  the  feveral  kinds  of  nufances,  we  will  con- 
fider,  firft,  fuch  nufances  as  may  efFe£l  a  man's  corporeal 
hereditaments,  and  then  thofe  that  may  damage  fuch  as  are 
^  incorporeal. 

X.  First,  as  to  corporeal  inheritances.  K  a  man  builds  a 
houfe  fo  clofe  to  mine  that  his  roof  overhangs  my  roof,  aqd 
throws  the  water  off  his  roof  upon  mine,  this  is  a  nufance, 
for  which  an  aftion  will  lie  **,  Likewife  to  ereft  a  houfe  or 
other  building  fo  near  to  mine,  that  it  obftrufts  my  antient 

a  Fincb.  L.  i88.  k  F.  N.  B.  184. 
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lights  and  windows  is  a  riufancc  of  a  firiiilar  nature «;  But 
in  this  latter  cafe  it  is  neceflary  that  the  windows  be  ^^//fw/ / 
that  is,  have  fubfifted  there  a  long  time  without  interruption ; 
btherwife  there  is  no  injury  done  ( i ).  Forhe  hath  asmuch  right 
to  build  a  nevtr  edifice  upon  his  ground^  as  I  have  upon  miner 
(ince  every  man  may  ereft  what  he  pleafes  upon*the  upright 
or  perpendicular  of  his  own  foil,  fo  as  not  to  prejudice  what 
has  long  been  enjoyed  by  another  5  and  it  was  my  folly  to 
build  fo  near  another's  ground  «*.  Alfoj  if  a  perfon  keeps  his 
hogs,  or  ether  lioifome  animals^  fo  near  the  houfe  of  another, 
that  the  ftench  of  them  incommodes  him  and  makes  the  air 
unwholefome(2),  this  h  an  injariotis  nufance,as  it  tends  to  de- 
pYivc  him  of  the  ufe  and  benefit  of  his  houfe  f .  A  like  injury 
is,  if  one's  neighbour  fets  up  and  exercifes  any  ofFenfive  trade; 
as  a  tanner's,  a  tallowchandler's,  or  the  like  j  for  though  thefe 
are  lawful  arid  neceflary  trades^  yet  they  (hould  be  e:^ercifed  in 
remote  places;  for  the  rule  is^  "^c  uUre  tuo,  ut  alienum  non 
**  laedas  ;"  this  therefote  is  art  actionable  nufance  ^.  So  that 
the  nufarices  which  afFeft  a  man's  dwelling  may  be  reduced  to 
thefe  three  :  i.  Orerhanging  it:  which  is  alfo  a  fpecies  of 
.  trefpafs,  for  cujus  eftfolum  ejus  ejl  ufque  adcoelum :  2.  Stopping 
antient  lights :  and,  3.  Corrupting  the  air  with  noifome  fmells: 
for  light  and  ait  are  two  indifpenfable  requifitesto  every  dwell- 
ing. But  depriving  one  of  a  mere  matter  of  pleafure,  as  of" 
a  fine  profpedi,  by  building  a  wall,  or  the  like ;  this,  as  it 
abridges  nothing  really  convenient  or  neceffary,  is  no  injurv 
to  the  ftifterer,  and  is  therefore  not  ari  adlionable  nufance^. 

*  9  Rep.  58.  f  Cra.  Cat.  510. 
d  Cro.  Ell^.  u8.     Salk.  459.  K  9  Rep.  58. 

•  9  Rep.  58, 


(i)  The  judges  now  hold,  that  lights  will  becbnfidered  antient 
10  fupport  this  aition,  of  which  there  has  been  an  uninterruptedi 
enjoyment  abdve  twenty  years. 

(2)  Lord  Mansfield  has  faid^  that  *'}t  is  not  neceflary  that  the 
**  fmell  fliould  be  unwholefome ;  it  is  enough,  if  it  renders  the 
^*  enjoyment  of  life  and  property  uncomfortable."  •  i  Burr.  337. 

^^  As 
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As  to  nufancc  to  one's  lands :  if  one  crc£is  a  fmelting 
houfe  for  lead  fo  near  the  land  of  another,  that  the  vapour  and 
fmoke  kills  his  corn  and  grafs,  and  damages  his  cattle  therein, 
this  is  held  to  be  a  nufance  *».  And  by  confequence  it  fol- 
lows, that  if  one  does  any  other  aft,  in  itfelf  lawful,  which 
yet  being  done  in  that  place  neceflarily  tends  to  the  damage 
of  another's  property,  it  is  a  nufance :  for  it  is  incumbent  on 
[2183  him  to  find  fome  other  place  to  do  that  a£l,  where  it  will  be 
lefs  ofFenfive.  So  alfo,  if  my  neighbour  ought  to  fcour  a 
ditch,  and  does  not,  whereby  my  land  is  overflowed,  this  is 
an  adtionable  nufance  \ 

With  regard  to  other  corporeal  hereditaments :  it  is  a  nu- 
fance to  ftop  or  divert  water  that  ufes  to  run  to  another's 
meadow  or  mill'';  to  corrupt  or  poifon  a  water-couife,  by 
ere£l:ing  a  dye-houfe  or  a  lime-pit  for  the  ufe  of  trade,  in  the 
upper  part  of  the  ftream  * ;  or  in  (hort  to  do  any  aft  therein, 
that  in  it'sconfequences  muft  necefTarily  tend  to  the  preju- 
dice of  one's  neighbour.  So  clofely  docs  the  law  of  England 
enforce  that  excellent  rule  of  gofpel-morality,  of  "  doing  to 
*^  others,  as  we  would  they  Oiould  do  unto  ourfelves." 

2.  As  to  incorporeal  hereditaments,  the  law  carries  itfelf 
with  the  fame  equity.  If  I  have  a  way,  annexed  to  my  eftate, 
acrofs  another's^  land,  and  he  obftrufts  me  in  the  ufe  of  it, 
either  by  totally  ftopping  it,  or  putting  logs  acrofs  it,  or 
ploughing  over  it,  it  is  a  nufance :  for  in  the  firft  cafe  I  can- 
not enjoy  my  right  at  all,  and  in  the  latter  I  cannot  enjoy  it 
fo  commodioufly  as  I  ought  "*•  Alfo,  if  I  am  entitled  to  hold 
a  fair  or  market,  and  another  perfon  fcts  up  a  fair  or  market 
fo  near  mine  that  he  does  me  a  prejudice,  it  is  a  nufance  to 
the  freehold  which  I  have  in  my  market  or  fair  ».  But  in  or- 
der to  make  this  out  to  be  a  nufance,  it  is  neceflary,  i.  That 
my  market  or  fair  be  the  elder,  otherwife  the  nufance  lies  at 
my  own  door.  2.  That  the  market  be  erefted  within  the 
.   third  part  of  twenty  miles  from  mine.     For  fir  Matthew 

*  I  RoU.  Abr.  S9.  I  9  Rep.  59.     ^  Roll.  Abr.  141. 

i  Haleon  F.  N.T3.  427,  »"  F.  N.  B.  183,     2  Roll.  Abr.  140.      « 

k  F.T^^B.  1S4.  i»  F.  N.  15.  134.    a  Roli.  Abr.  140.. 
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H^le  ®  conftrues  the  dietay  or  reafbnable  day's  jdumey  men- 
tioned by  Brafton  p,  to  be  twenty  miles :  as  indeed  it  is 
ufually  underftood,  not  only  in  our  own  law  %  bat  alfo  in  the 
civil  %  from  which  we  probably  borrowed  it.  So  that  if  the 
new  market  be  not  within  feven  miles  of  the  old  one,  it  is  no 
nufance :  for  it  is  held  reafonable  that  every  man  fliould  have  f  219  ] 
a  market  within  one  third  of  a  day's  journey  from  his  own 
home }  that,  the  day  being  divided  into  three  parts,  he  may 
fpend  one  part  in  going,  another  in  returning,  and  the  third 
in  tranfafting  his  neceffary  bufinefs  th^re.  If  fuch  market  or 
fair  be  on  the  fame  day  with  mine,  it  is  prima  facie  a  nufance 
to  mine,  and  there  needs  no  proof  pf  it,  but  the  law  will  intend 
it  to  be  fo :  but  if  it  be  on  any  other  day,  it  may  be  a  nu- 
fance ;  though  whether  it  //  fo  or  not,  cannot  be  intended 
or  prefumed,  but  I  muft  make  proof  of  it  to  the  jury.  If  a 
ferry  is  erefted  on  a  river,  fo  near  another  antient  ferry  as  to 
draw  away  it's  cuftom,  it  is  a  nufance  to  the  owner  of  the 
old  one.  For  where  there  is  a  ferry  by  prefcription,  the 
owner  is  bound  to  keep  it  always  iti  repair,  and  readinefs,  for 
theeafe  of  all  the  king's  fubjefts;  otherwife  he  maybe,  grie- 
vioufly  amerced*:  it  would  be  therefore  extremely  h^rd,  if  a 
new  ferry  were  fuffered  to  fliare  his  profits,  which  does  not 
alfo  (hare  his  burthen.  But  where  the  reafon  ceafes,  the  law 
?ilfo  ceafes  with  it :  therefore  it  is  no  nufance  to  eredi  a  mill 
fo  near  mine,  as  to  draw  away  the  cuftom,  unlcfs  the  mil- 
ler alfo  intercepts  the  water.  Neither  is  it  a  nufance  to  fet 
up  any  trade,  or  a  fchool,  in  neighbourhood  or  rivalfliip  w'lth 
another :  for  by  fuch  emulation  the  public  are  like  to  be 
gainers;  and,  if  the  new  mill  or  fchool  occafion  a  damage  to* 
the  old  one,  it  is  damnum  ahfque  injuria '. 

II..  Let  us  next  attend  to  the  remedies,  which  the  law- 
has  given  for  this  injury  of  nufance.  And  here  I  muft  premife 
that  the  law  gives  no  private  remedy  for  any  thing  but  a  /r/- 
vate  wrong.  Therefore  no  oHion  lies  for  a  public  or  common 

•onE.  N.B.  i»4,  ^  Ff.  2.11.  1. 

p  /.  3.  (•  i6*  s  %  Roll.  Abr.  14^* 

«2jDil.  567.  (HaleonF.  N.B.  184. 
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nufancc,  but  an  indiBment  only :  becaufc  the  damage  being 
common  to  all  the  king's  fubjefts,  no  one  can  affign  his  partly 
f  cular  proportion  of  it  \  or  if  he  could,  it  would  be  exti;emely 
hard,  if  every  fubjedl  in  the  kingdom  were  allowed  tp  harafj? 
the  offender  with  feparate  aflions.  For  this  rcafon,  no  per- 
fon,  natural  or  corporate,  can  have  an  aftion  for  a  public 
nufance,  or  punifli  it ;  but  only  the  king  in  his  public  capa^ 
C  220  J  city  of  fupreme  governor,  and  pater-familifls  of  the  king-: 
dom  ".  Yet  this  rule  admits  of  one  exception ;  where  a  prir 
vate  perfon  fuffers  forhe  extraordinary  damage,  beyond  the 
reft  of  the  king's  fubjefts,  by  a  public  nufance  \  in  which 
cafe  he  fhall  have  a  private  fati$fa£l:ion  by  aftion.  As  if,  by 
means  of  a  ditch  dug  acrofs  a  public  way,  which  is  a  com- 
mon nufance,  a  man  or  his  hoffe  fuffer  any  injury  by  falling 
therein  ;  there,  for  this  particular  damrge  (3),  which  is  not 
common  to  others',  the  party  ftiall  have  his  aftfon  ^.  Alfo 
if  a  man  hath  abated,  or  removed,  a  nufance  which  offended 
him,  (as  we  may  remember  \t  was  ftatcd  in  the  firft  chapter  of 
this  book,  that  the  party  injured  hath  a  right  to  do,)  in  this 
cafe  he  is  intitled  to  no  aftion  *.  For  he  had  choice  of  two 
remedies  ;  either  without  fuit,  by  abating  it  himfelf,  by  his 
own  mere  aft  and  authority ;  or  by  fuit,  in  which  he  may 
both  recover  damages,  and  remove  it  by  the  aid  of  the  law: 
but,  having  made  his  eleftion  of  one  reniedy,  he  is  totally 
precluded  from  the  other. 

T«E  remedies  by  fuit  are,  i.  By  aftion  on  the  cafi  for  da- 
mages ;  in  which  the  party  injured  (hall  only  recover  a  fa* 
tisfadiion  for  the  injury  fuftained;  but  cannot  thereby  rem^jve 
the  nufance.  Indeed  every  continuance  of  a  nufance  is  held 
to  be  a  frefli  one  ^  \  ^nd  therefore  a  frefh  aft  ion  will  He,  and 
very  exemplary  damages  will  probably  be  given,  if,  after  one 

u  Vaugh.  341,  342.  X  9  Rep.  55. 

■  w  Co.  Litt.  56.     5  Rep.  73.  y  z  Leon.  pi.  129.    Cro.  Eliz.  402. 

-(3)  But  the  particular  damage  in  this  cafe  muft  be  dire£l,  and 
^  not  confequential,  as  by  being  delayed  in  a  journey  of  importance. 

Bull.  N.  P.  26.  *         ■         '    ' 
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terdiGt  againft  him^  the  defendant  has  the  hardinefs  to  conti« 
nuc  it.  Yet  the  founders  of  the  law  of  England  did  not  rely 
upon  probabilities  merely,  In  order  to  give  relief  to  the  in- 
jured. They  have  therefore  provided  two  other  adions ;  the 
q/^/e  of  nufance^  and  the  writ  of  quod  permittat  prqflernere  : 
.which  not  only  give  the  plaintiff  fatisfadlion  for  his  injury 
paft,  but  alfo  ftrike  at  the  root  and  remove  the  caufe  itfelf, 
the  nufance  that  occafioned  the  injury.  Thefe  two  aftions 
however  can  only  be  brought  by  the  tenant  of  the  freehold;  fo 
that  a  lefTee  for  years  is  confined  to  his  adion  upon  the  cafe^ 

2.  An  ajpfe  of  nufance  is  a  writ;  wherein  it  is  ftated  that  [  asi  3 
the  party  injured  complains  of  fome  particular  faft  done,  ad 
nocumentum  liberi  tenementifui^  and  therefore  commanding  the 
flierifF  to  fummon  an  affife,  that  is  a  jury,  and  view  the  pre- 
mifes,  and  have  them  at  the  next  commiffion  of  aflifes,  that 
juftice  may  be  done  therein  • :  and,  if  the  affife  is  found  for 
the  plaintiff,  he  Ihall  have  judgment  of  two  things;  i.  To 
have  the  nufance  abated ;  aird  2.  To  recover  damages^.  For- 
merly an  affife  of  nufance  only  lay  againft  the  very  wrong- 
doer himfelf  who  levied,  or  did,  the  nufance ;  and  did  not 
lie  againft  any  perfon  to  whom  he  had  aliened  the  tene- 
ments, whereon  the  nufance  was  fituated.  This  was  the 
immediate  reafon  for  making  that  equitable  provifion  la 
ftatute  Weftm^  2,  13  Edw.  I.  c.  24-  for  granting  a  fimilar 
writ,  in  cafu  confttnilt^  where  no  former  precedent  was  to  be 
found.  The  ftatute  enafts,  that  "  de  caetero  non  recedant 
'*  quer^ntes  a  curia  domini  regis j  pro  eo  quod  tenementum  tranf 
**  fertur  de  uno  in  aliumi^  and  then  gives  the  form  of  a  new 
writ  in  this  cafe :  which  only  differs  from  the  old  one  in 
this,  that,  where  the  affife  is  brought  againft  the  very  per- 
fon only  who  levied  the  nufance,  it  is  faid  "  quod  A.  (the 
**  wrongdoer)  injujle  levavit  tale  nocumentum ;"  but,  where 
the  lands  are  aliened  to  another  perfon,  the  complaint  is 
againft  both  ;  «  quod  A,  (the  wrongdoer)  et  B.  (the  alienee) 
w  levaverunt''.^^    For  every  continuation,  as  was  before  faid,* 

•  Finch*  L.  289.  *  9  ^cp*  55» 

IF,  N.  B.  183,  t  U'lii. 
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is  a  frcfli  nufancc  5  and  therefore  the  complaipt  is  as  weH 
grounded  againft  the  alienee  who  cbntinues  it,  as  againft  the 
alienor  who  firft  levied  it.    . 

3.  Before  this  ftatute,  the  party  injured,  upon  any  aKen^ 
ation  of  the  land  wherein  the  nufance  was  fct  up,  was  driven 
to  his  quod  permittat  profternere :  which  is  in  the  nature  of  a 
writ  of  right,  and  therefore  fubje£l  to'grcater  delays  **.   This 
is  a  writ  commanding  the  defendant  to  permit  the  plaintiff  to 
abate,  quod  permittat  profternere^  the  nufance  complained  of; 
r  22a  1  ^^^i  unlefs  he  fo  permits,  to  fummon  him  to  appear  in  court, 
•    and  fliew  caufe  why  he  will  not*.     And  this  writ  lies  as  well 
for  the  alienee  of  the  party  firft  injured,  as  againft  \he  alienee 
of  the  party  firft  injuring;  as  hath  been  determined  by  all 
the  judges  ^     And  the  plaintiff  (hall  have  judgment  herein 
to  abate  the  nufance,  and  to  recover  damages  againft  the  de- 
fendant. 

Both  thefe  aftions,  of  aj^fe  ofnufance^  and  of  qucdpermit^ 
iai  profternere^  are  now  out  of  ufe,  and  have  given  way  to  the 
a£lion  on  the  cafe;  in  which,  as  was  before  obferved,  no 
judgment  can  be  had  to  abate  the  nufance,,  but  only  to  reco- 
ver damages.  Yet,  as  therein  it  is  not  nccefTary  that  the 
freehold  (hould  be  in  the  plaintiff  and  defendant  refpeftively, 
9S Jt  muft  be  in  thefe  real  aflions,  but  it  is  maintainable  by 
one  that  hath  pofrcfFion  only,  againft  another  that  hath  like 
poflefGon,  the  proccfs  is  therefore  eafier :  and  the  effefl:  will 
be  much  the  fame,  unlefs  a  man  has  a  very  obftinate  as  well 
as  an  ill-natured  neighbour :  who  had  rather  continue  to  pay 
damages,  than  remove  his  nufance.  For  in  fuch  a  cafe,  re- 
courfe  muft  at  laft  be  had  to  the  old  and  fure  reipedies,  which 
will  effefliually  conquer  the  defendant's  perverfenefs,  by  fend- 
ing the  fheriff  with  Yii^poJJe  comiiatusy  or  power  of  the  coun* 
ty,  to  level  it. 

d  2  Inft.  ^05.  f  5  Rept  ioo>  lou 

tF.N.  D.  124. 
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CHAPTER    THE     FOURTEENTH. 

'       OF    WASTE. 


THE  fourth  fpecics  of  injury,  that  may  be  oftrcd  to 
one's  real  property,  is  by  nuajle^  or  deftru£lion  on  lauds 
and  tenements.  What  {liall  be  called  wafte  was  confldcr- 
cd  at  large  in  a  former  volume*,  as  it  was  a  means  of  for- 
feiture, and  thereby  of  transferring  the  property  of  real 
eftates.  I  (hall  therefore  here  only  beg  leave  to  remind  the 
ftudent,  that  wafte  is  a  fpoil  and  deftruciion  of  the  eftatc, 
cither  in  houfes,  woods,  or  lands ;  by  demolifliing  not  the 
temporary  profits  only,  but  the  very  fubftanceof  the  thing; 
thereby  rendering  it  wild  and  defolate ;  which  the  common 
law  expreffes  very  fignificantly  by  the  word  vaftum :  and  that 
this  vajtum^  or  wafte,  is  either  voluntary,  or  permiflive ;  the 
one  by  an  aftual  and  defigned  demolition  of  the  lands,  woods, 
and  houfes;  the  other  arifing  from  mere  negligence,  and  want 
of  fufficient  care  in  reparations,  fences,  and  the  like.  So 
that  my  only  bufinefs  is  at  prefent  to  (hew,  to  whom  this 
wafte  is  an  injury  j  and  of  courfe  who  is  ent;itled  to  any, 
3nd  what,  remedy  by  adlion. 

I.  The  perfqns,  who  may  be  injured  by  wafte,  arc  ftich 
as  have  feme  interejl  in  the  eftate  wafted  5  for  if  a  man  be  the 
abfolute  tenant  in  fee<fimple(  i),  without  any  incumbrance  or 

^  «  See  vol.  II.  ch.  18. 


(i)  A  tenant  in  fee-tail  has  the  fame  uncontrolled  and  unlimited 
power  in  committing  wade,  as  a  tenant  in  fee*fimple. 

charge 
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charge  on  the  premifes,  he  may  commit  whatever  wafte  his 
own  indifcretion  jnay  prompt  him  to,  without  being  im- 
peachable or  accountable  for  it  to  any  one.  And,  though 
his  heir  is  fure  to  be  the  fufFerer,  yet  u^mo  cji  haeres  viventis  ; 
.no  man  is  certain  of  fucceeding  him,  as  well  on  account  of 
the  uncertainty  which  fliall  die  fjrll,  as  alfo  becaufe  he  has  it 
in  his  own  power  to  conflitute  what  heir  he  plea'fes',  accord- 
ing to  the  civil  law  notion  of  an  haeres  noius  and  an  haeres fac^ 
ius :  or,  in  the  more  accurate  phrafeology  of  our  Englifli 
law,  he  may  aliene  or  devife  his  eftate  to  whomever  hiB 
thinks  proper,  and  by  fuch  alienation  or  devife  may  difin^ 
herit  his  heir  at  law.  Into  whofe  hands  foever  therefora 
the  eftate  w^afted  comes,  after  a  tenant  in  fee-fimple, 
though  the  waftp  is  'Wndoubtedly  davinumy  it  is  damnui^i 
abfque  injuria f 

One  fpeeies  of  intereft,  which  is  injured  by  wafte,  i$ 
that  of  a  perfon  who  has  a  right  of  common,  in  the  place 
wafted ;  cfpecially  if  it  be  common  of  ejioversj  or  a  right 
of  cutting  and  carrying  away  wood  for  houfe-bote,  plough- 
bote,  ^c.  Here,  if  jthe  owner  of  the  wood  demolifhes  tli<e 
whole  wood,  and  thereby  deftroys  all  poffibility  of  taking 
eftovers,  this  is  an  injury  to  the  commoner,  amounting  to 
no  lefs  than  a  difleifin  of  his  conimon  of  eftovers,  if  he 
choofes  fo  to  confider  it ;  for  which  he  has  his  remedy  to 
recover  pofleffion  and  damages  by  affife,  if  entitled  to  a  free- 
hold in  fuch  common :  but  if  he  has  only  a  chattel  intereft, 
then  he  can  only  recover  damages  by  an  action  on  the  cafe 
for  this  wafte  and  dcftruftion  of  the  woods^  out  of  which  hij 
eftovers  were  to  iflue  **. 

But  the  moft  ufual  and  important  intereft,  that  is  hurt 
by  this  commiflion  of  wafte,  is  that  of  him  who  hath  the  re^ 
mainder  orreverfion  of  the  inheritance  aft^r  a  particular  eftate 
for  life  or  years  in  being.  Here,  if  the  particular  tenant, 
(be  it.  the  tenant  in  dower  or  by  curtefy,  who  w?is  anfwerable 
for  wafte  at  the  common  law  %  or  the  leflee  for  life  or  years, 

h  F,  N.  B.  59.     9  R«p.  U2.  <  2  Inft.  2c^. 
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ixrho  was  firft  hiade  liable  by  the  ftat^ites  of  Marlbr idge  "*  ^nd 
pf  Gloccfter  *,)  if  the  particular  tenant,  I  fay,  commits  of 
fuffers  any  wafte,  it  is  a  manifeft  injury  to  him  that  has  the 
inheritance^  as  it  tends  to  mangle  and  difmember  it  of  it*« 
moft  defirablc  incidents  and  ornaments,  among  which  timber 
and  houfes  may  }uftly  be  reckoned  the  principal.  To  him 
lierefore  in  remainder  or  reyerfion,  to  whom  the  inheritance 
appertains  in  expeftancy  ^,  the  law  hath  given  an  adequate 
f emedy.  for  he,  who  hath  the  remainder  for  life  only,  is 
not  entitled  to  fue  for  wafte  j  fince  his  intereft  may  never 
perhaps  come  into  poffeffion,  and  thfen  he  hath  fufFered  no 
injury  ('i).  Yet  a  parfon,  vicar,  arch-deacon,  prebendary,  and 
the  like,  >|i^ho  are  feifed  in  right  of  their  churches  of  any  re- 
mainder or  reverfion,  may  l>ave  an  a£lion  of  wafte  5  for 
^hey,  in  many  cafes,  have  for  the  benefit  of  the  church  and 
p{  the  fiicceffor  a  fee-fimple  qualified :  and  yet,  as  they  are 
npt  feifed  in  their  bwn  right,  the  writ  of  wafte  (hall  not  fay, 
fld  exbaeredatiotiem  i^tus^  as  for  other  tenants  in  fee-fimple  ; 
but  ad  esihaeredationem  ecclefme^  in  whofe  right  the  fee-fimple 
isholdens. 

11.  The  redrefs  for  this  injury  of  wafte  is  of  two  kinds  ; 
preventive,  and  corredlive :  the  former  of  which  is  by  writ 
pi  eflrppementy  the  latter  by  that  of  iuafie» 

I.  EsTREP^MENT  is  an  old  French  word,  fignifyiijig  the 
fame  as  wafte  or  extirpation :  and  the  writ  of  eflrepement  lay 

^  52  Hen,  nr.  c.  23.  f  Co.  Litt.  53. 

«  6  Edw.  I.  c*  5.  %  Ih'id.  341- 


(2)  No  perfon  is  entided  to  an  adion  of  wafte  againft  a  tenant 
for  life,  but  he  who  has  the  immediate  eftate  of  inheritance  in  re- 
nidinder  or  reverfion,  expeftant  upon  the  eftate  fqr  life,  li  be- 
tween the  eftate  of  the  tenant  for  life  who  commits  wafte,  and  the 
fubfequent  eftate  of  inheritance,  there  is  interpofed  an  eftate  of 
freehold  to  any  perfon  in  efe^  then,  during  the  continuance  of  fuch 
interpofed  eftate,  the  adlion  of  wafte  is  fufpended  ;  and  if  the  firft 
tenant  for  life  dies  during  the  continuance  of  fuch  interpofed  eftate, 
the  adlion  is  gone  for  ever.     Harg.  Co,  Litt,aiS,  6.- 
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at  the  common  law,  after  judgment  obtained  in  any  aAion 
real  ,  and  before  poileflion  w;a$  delivered  hj  the  {heriff;  to 
flop  any  wade  which  the  vanquiihed  party  might  be  tempted 
to  commit  in  lands^  which  were  determined  to  be  no  longer 
his.  But  as  in  fome  cafes  the  demandant  may  be  juftly 
apprchenfive,  that  the  tenant  may  make  wade  or  ejlrepement 
pending  the  fuit,  well  knowing  the  weaknefs  of  his  title, 
therefore  the  ftatute  of  Glocefter  *  gave  another  writ  of 
ejlrepement y  pendente  placi to, ^  comm:inding  the  {heriflF  firmly 
r  226  ]  to  inhibit  the  tenant  **  nefaciat  vajium  vel  e/lrepamenittm  pen- 
"  dente placito  diElo  indifcujfo^^  And,  by  virtue  of  either  of 
thcfe  writs  the  (herifF  may  rcfift  them  that  do,  or  offer  to  do 
wafte ;  and,  if  otherwife  he  cannot  prevent  them,  he  may 
lawfully  imprifon  the  wafters,  or  make  a  warrant  to  others 
to  imprifon  them  :  or,  if  neceflity  require,  he  may  take  the 
fojje  comitatHS  to  his  affiftance.  So  odious  in  the  fight  of  the 
law  is  wafte  and  deftruftibn  ^  In  fuin^  out  thefe  two  writs 
this  difference  was  formerly  obferved  \  that  in  a£lions  merely 
poffeffory,  where  no  damages  are  recovered,  a  writ  of  ejlrepe^ 
ment  might  be  had  at  any  tune  pendente  Itte^  nay  even  at  the 
time  of  fuing  out  the  original  writ,  or  firft  procefs :  but, 
in  an  aftion  where  damages  were  recovered,  the  demandant 
could  oi^ly  have  a  writ  of  ejlrepementy  if  he  was  apprchenfive 
of  wafte  after  verdi£l  had  ^ ;  for,  with  regard  to  wafte  done 
before  the  vcrdift  was  given,  it  was  prefumed  the  jury  would 
confider  that  in  affeffmg  the  quantum  of  damages.  But  now 
it  feems  to  be  held,  by  an  equitable  conftrudlion  of  the  ftatute 
of  Glocefter,  and  in  advancement  of  the  remedy,  that  a  writ 
of  eflrepemeniy  to  prevent  wafte,  may  be  had  in  every  ftage, 
as  well  of  fuch  aflions  wherein  damages  are  recovered,  as  of 
thofe  wherein  only  poffeffion  is  had  of  the  lands  \  for  per- 
adventure,  faith  the  law,  the  tenant  may  not  be  of  ability  to 
fatisfy  the  demandant  his  full  damages  "•  And  therefore,  now, 
in  an  a£tion  of  wafte  itfelf,  to  recover  the  place  wafted  and 
alfo  damages,  a  writ  of  ejlrepement  will  lie,  as  well  before  a$ 


1»  a  Inft.  328.  1  2  loft.  319. 

i  6  E«lw.  I.  c.  ij.  in  F.  N.  B.  60,  6x. 

k  Keiifi,  77.  »  Z^j^  61. 
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after  judgment.  For  the  plaintiff  cannot  recover  damages 
for  mote  wade  than  is  contained  in  his  original  complaint : 
neither  is  he  at  liberty  to  affign  or  give  in  evidence  any  wafte 
made  after  the  fuing  out  of  the  writ:  it  is  therefore  reafonable 
thatheihould  have  this  writ  oi  preventive  juftice,  fince  he  is 
in  his  prefent  fuit  debarred  of  any  farther  remedial  \  If  a  writ 
of  ejirepementy  forbidding  wafte,  be  dire£led  and  delivered  to 
the  tenant  himfelf,'as  it  may  be,  and  he  afterwards  proceeds 
to  commit  wafte,  an  aftion  may  be  carried  on  upon  the 
foundation  of  this  writ  5  wherein  the  only  plea  of  the  tenant  [  227  J 
can  be,  non  fecit  vaflum  contra  prohibitionem  i  and,  if  upon 
verdifl:  it  be  found  that  he  did,  the  plaintiff  may  recover  cofts 
and  damages  P,  or  the  party  may  proceed  to  punifli  the  de- 
fendant for  the  contempt:  for  if,  after  the  writ  dire<Sked  and 
delivered  to  the  tenant  or  his  fervants,  they  proceed  to  com- 
mit wafte,  the  court  will  imprifon  them  for  this  contempt  of 
the  writ  ^.  But  not  fo,"  if  it  be  direfted  to  the  ftieriff,  for 
then  it  is  incumbent  upon  him  to  prevent  the  ejlrepement  ab- 
folutely,  even  by  raifing  the  pojfe  comitatus^  if  it  can  be  done 
no  other  way. 

Besides  this  preventive  redrefs  at  common  law,  the  courts 
of  equity,  upon  bill  exhibited  therein,  complaining  of  wafte 
and  dcftrudion,  will  grant  an  injunfrion  or  order  to  ftay 
wafte,  until  the  defendant  (hall  have  put  in  his  anfwer,  and 
the  court  Oiall  thereupon  make  farther  order*  Which  is  now 
become  the  moft  ufual  way  of  preventing  wafte. 

2.  A  WRIT  oinvajle  is  alfo  an  a£lion,  partly  founded  upon 
the  common  law  and  partly  upon  the  ftatute  of  Glocefter  ^ ; 
and  may  be  brought  by  him  who  hath  the  immediate  eftate  of 
inheritance  in  reverfion  or  remainder,  againft  the  tenant  for 
life,  tenant  in  dower,  tenant  by  the  curtefy,  or  tenant  for 
years.  This  adlion  is  alfo  maintainable  in  purfuance  of  fta- 
tutc  •  Weftm.  a.  by  one  tenant  in  common  of  the  inherit- 

o  5  Rep.  115.  ,  r  6  Ed.  I.  c.  5. 

p  Moor.  100.  <  23  £d.  I.  c.  ^%% 

\  Hob.  85, . 
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ance  againft  another,  who  makes  wafte  in  the  eftate  holdeil 
in  common;  The  equity  of  which  ftatute  extends  to  joint- 
tenants,  but  not  to  coparceners :  becaufe  by  the  old  lawco- 
parcener's  might  make  partition,  whenever  either  of/ them 
thought  proper j  and  thereby  prevent  future  wafte,  but  te- 
nants in  common  and  joint-tenants  could  not ;  and  there^ 
fore  the  ftatute  gave  thetti  this  reftiedy,  Compelling  the  de.^ 
fendant  either  to  make  partition,  and  take  the  place  wafted  to 
his  own  fhare,  or  to  give  fecurity  not  to  corhmit  iny  farther 
wafte  ^  But  thefe  tenants  in  common  and  joint-tenants  are 
£  228  ]  not  liable  to  the  penalties  df  the  ftatute  of  Gloceftdr,  which 
extends  only  to  fiich  as  have  life-eftates,  atid  do  wafte  to  the 
prejudice  of  the  inheritance.  The  wafte  however  miift  be 
fomething  confiderable  5  for  if  it  amount  only  to  twelve 
pence,  or  fome  fuch  petty  fum,  the  plaintiff  ftiall  Hot  reCo^ 
ver  in  an  aftion  of  wafte :  nam  de  minimis  non  curat  lex  "^ 

This  aftion  of  wafte  is  a  mixed  aftion  ;  partly  real,  fo  fat 
'  as  it  recovers  land,  and  partly  perfpnal,  fo  far  as  it  recovers 
damages.  For  it  is  brought  for  both  thofe  purpofesj  and,  if 
the  wafte  be  proved,  the  plaintiff  fliall  recover  the  thing  or 
place  wafted,  and  aifo  treble  damages  by  the  ftatute  of  Glp- 
cefter.  The  writ  of  wafte  calls  upon  the  tenant  to  appear 
^nd  (hew  caufe,  why  he  hath  committed  wafte  and  deftru6lion 
in  the  place  named,  ad  exhaeredationem^  to  the  difinherif©n, 
of  the  plaintiff*.  And  if  the  defendant  makes  default,  or 
does  not  appear  at  the  day  aifigiied  him,  then  the  flieriffis 
to  take  with  him  a  jury  of  twelve  men,  and  go  in  perfon  to 
the  place  alleged  to  be  wafted,  and  there  inquire  of  the  wafte 
done,  and  the  damages ;  and  make  a  return  or  report  of* 
the  fame  to  the  court,  upon  which  report  the  judgment  is 
founded  ^.  For  the  law  will  not  fuffer  fo  heavy  a  judgment, 
as  the  forfeiture  and  treble  damages,  to  be  pafTed  upon  7k 
mere  default,  wjthout  full  aiTurance  that  the  fa£t  is  according 
as  it  is  ftated  in  the  writ.  But  if  the  defendant  appears  ta 
the  writ,  and  afterwards  fufFers  judgment  to  go  againft  hioi 

t  2  Inft.  403,  404.  wF.  N.  B.55. 

•  Finch.  L.  29:*  »  Pi  ph..  24. 
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by  default,  ot  Upon  a  nihil  dicity  (when  he  makes  no  anfwcr, 
puts  in  no  plea,  in  defence,)  this  amounts  to  a  confeflion  of 
the  wafte ;  fince,  having  once  appeared,  he  cannot  now  pre- 
tend ignorance  of  the  charge.  Now  therefore  the  flieriff 
ihall  not  go  to  the  place  to  inquire  of  the  fad,  whether 
any  wafte  has,  or  has  not,  been  comn^itted ;  for  this  is 
already  afcertained  by  the  filent  confeflion  of  the  defendant : 
but  he  fhall  rfniy,  as  in  defaults  upon  other  alliens,  make 
inquiry  of  the  quantum  of  damages  y.  ,  The  defendant,  on 
the  trial,  may  give  in  evidence  any  thing  that  proves  there  [  229  "] 
was  no  watte  committed^  as  that  the  deftruSion  happened 
by  lightning,  tempeft,  the  king's  enemies^  or  other  inevitable 
accident*(3).  But  it  is  no  defence  to  fay,  that  ^  ftranger  did 
the  wafte,  for  againft  him  the  plaintiff  hath  no  remedy : 
though  the  defendant  is  entitled  to  fue  fuch  ftranger  in  an 
a£);ion  of  trefpafs  vi  et  armis^  and  fhall  recover  the  damages 
he  has  fufferdd  in  confequence  of  fuch  unlawful  a£t  \ 

When  the  wafte  and  damages  are  thus  afcertained,  either 
by  confefSon,  verdidt,  or  inquiry  of  the  fhcrifF,  judgment  is 
given,  in  purfuance  of  the  ftatute  of  Glocefter,  c.  5,  that  the 
plaintiflF  fliall  recover  the  place  wafted ;  for  which  he  has 
immediately  a  writ  oifeifm^  provided  the  particular  eftate  b* 
ftill  fubfifting,  (for,  if  it  be  expired,  there  can  be  no  for- 
feiture of  the  land,)  and  alfo  that  the  plaintiff  fliaJl  recover 
treble  the  damages  aiieffed  by  the  jury  j  which  he  muft  obtain 
,  in  the  fame  planner  as  all  other  damages,  in  actions  perfonal 
and  mixed,  are  obtained,  whether  the  particular  eftate  be 
expired,  or  ftill  in  being. 

y  Cro,  Eljz.  18.  290.  a  Law  of  nifi  j>r'ms*  i  xi. 

s  Co.  Litt.  53.  . 

. , ■ ..   ■      .       .,  .r    ■ . .  .1,      ■  I  ■  V  .    .1     ■    .   ■ _.'  I  ■ .»..  .  i.«« 

(g)  But  the  deftraflion  of  a  houfc  by  fire,  unlefs  in  conyetiient 
time  repaired,  is  wafte.  So  between  landlord  and  tenant,  though; 
there  be  no  covenant  to  repair  or  rebuild,  the  tenant  is  fubje£t  to 
Wafte  in  general ;  and,  if  the  houfe  be  burnt  by  fire,  he  muft.  re- 
build.    I  FeJ:  /ifiz. 
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CHAl^tEk     THE     FIFtE^NTH. 

OF      SUBTRACTION* 


StTBTRAGTION,  which  i^  the  fifth  fpecies  of  inju* 
ries  afftfting  a  man's  real  property,  happens  when  any 
perfdn  who  oweij  any  fait,  duty,  cuftom,  or  fervice  to  ana* 
ther,  withdraws  or  tteglefts  to  perform  it.  It  differs  from 
a  diffeinn,  in  that  tbis  is  committed  without  any  denial  of  the 
tight,  confifting  merely  in  non-performance ;  that  ftrikes  at 
the  very,  title  of  the  party  injured,  and  slmounts  to  an  oufter 
or  a(5lual  difpoffeffion.  Subtraftioh  however,  being  clearly 
an  injury j  is  remediable  by  due  courfe  of  law :  but  the  re* 
tnedy  differs  according  to  the  nature  of  the  fervices ;  whether 
ihey  be  due  by  virtue  of  any  tenure,  or  by  Cuftodi  only. 

I.  Fealty,  fuit  of  court,  and  rent,  are  duties  and  fet^- 
Vices  ufually  iffuing  and  arifing  rathne  tenurae,  being  the 
conditions  upon  which  the  antient  lords  granted  out  their 
lands  to  their  feudatories :  whereby  it  was  ftipulated,  that 
they  and  their  heirs  fliould  take  the  oath  of  fealty  or  fidelity 
to  their  lord,  which  was  the  teodal  bond  or  commune  vinculum 
between  lord  and  tenant ;  that  they  fliould  do  fuit,  or  duly 
attend  and  follow  the  lord's  courts,  and  there  from  time  to 
time  give  their  affiftance,  by  ferving  on  juries,  either  to  de- 
cide the  property  of  their  neighbours  in  the  court-baron,  or 
corre£l  their  mifdemefnors  in  the  court-leet ;  and,  laftly, 
that  they  fliould  yield  to  the  lord  certain  annual  ftated  re- 
turns, in  military  attendance,  in  provifions,  in  arms,  in 
matters  of  ornament  or  pleafure,  in  ruftic  employments  or 
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ptaedial  labours,  or  (which  is  injlar  ommuin)  in  money, 
which  will  provide  all  the  reft'j  all  which  are  comprized  un- 
der the  one  general  natne  of  reditus,  return,  or  rent.  And 
th^  fubtraftion  or  non-obfervancc  of  any  of  thefe  conditions, 
by  neglediing  to  fwear  fealty,  to  do  fuit  of  court,  or  to  reft-* 
der  the  rent  or  feryice  refetved,  is  an  injury  to  the  freehold 
of  the  lord,  by  diminifhihg  and  depreciating  the  value  of  bis 
feignory. 

The  general  remedy  for  all  th^fe  is  by  di/iire/si  and  it  i^ 
the  only  remedy  at  the  common  law  for  the  two  firft  of  them» 
The  nature  of  diftrefles,  their  incidents  and  confequences^ 
we  have  before  more  than  otice  explained  * :  it  may  here  fuf* 
fice  to  remember,  that  they  are  a  taking  of  beads,  or  othet 
perfonal  property,  by  ^ay.  of  pledge  to  enforce  the  perform- 
ance of  fomething  due  from  the  party  diftreined  upoil.  And 
for  the  mod  part  it  is  provided  that  diftrefles  be  reafonablc 
and  moderate ;  but,  in'the  cafe  of  diftrefs  for  fealty  or  filit  of 
court,  no  diftrefs  can  be  unreafonable,  immofderate,  or  too 
large** :  for  this  is  the, only  remedy  to  which  the  party  ag- 
grieved is  entitled,  and  therefore  it  ought  to  be  fuch  as  is 
fufficiently  compulfory  j  atid,  be  it  of  what  value  it  will^ 
there  is  no  harm.done,  efpecially  as  it  cannot  be  fold  or  made 
away  with,  but  muft  be  reftored  immediately  on  fatisfaftion 
made.  A  diftrefs  of  this  nature,  that  has  no  boundsVwith 
tegard  to  it's  quantity,  and  may  be  repeated  from  time  to 
time,  until  the  ftubbornnefs  of  the  party  is  conquered,  is 
called  a  dijlrefs  infnke  i  which  is  alfo  ufed  for  fome  othejp, 
purpofes,  as  in  fummoning  jurots,  and  the  like. 

Other  remedies  for  fubtraftion  of  rents  or  fervices  afe, 
1.  By  zfkion  of  debt^  for  the  breach  of  this  exprefs  contraQ:^ 
of  which  enough  has  been  formerly  faid*  This  is  the  moft 
ufual  remedy,  when  recourfe  is  had  to  any  aftion  at  all  for 
the  recovery  of  pecuniary  rents,  to  which  fpecies  of  render 
almoft-all  free  fervices  are  now  reduced,  fince  the  abolition 
of  the  military  tenures.    But  for  a  freehold  rent,  referved  on 

a  Sice  page  6.  148.  ^  Fiiich.  L.  ftSf, 
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a  leafe  for  lifej  'tsfc.  no  a^ion  of  debt  lay  by  the  common  law^ 
during  the  continuance  of  the  freehold  out  of  which  h  ifTued^ : 
for  the  law  would  not  fufFer  a  real  injury  to  be  remedied  by 
an  afliion  that  was  merely  perfonal.  However,  by  the  ftatutcs 
8  Ann.  c.  14.  and  5  Geo.  III.  c.  1 7.  a£tions  of  debt  may  now 
be  brought  at  any  time  to  recover  fuch  freehold  rents.  2.  An 
affife  of  mort  d^ancejlor  or  novel  diffeijtn  will  lie  of  rents  as  well 
as  of  lands'*  5  if  the  lord,  for  the  fake  of  trying  the  pofleflbry 
right,  will  make  it  his  eleflion  to  fuppofe  himfelf  oufted  or 
difleifed  thereof.  This  is  now  feldom  heard  of ;  and  all  other 
real  aftians  to  recover  rent,  being  in  the  nature  of  writs  of 
right,  and  therefore  more  dilatory  in  their  progrefs,  are  en- 
tirely difufed,  though  not  formally  abolifhed  by  law.  Of  this 
fpecies  however  is,  3.  The  writ  de  confuetudinihus  ei/eruitiis, 
which  lies  for  the  lord  againft  his  tenant,  who  withholds  from 
iiim  the  rents  and  fervices  due  by  cuftom,  or  tenure,  for  his 
land*.  This  compels  a  fpecific  payment  or  performance  of 
the  rent  or  fervice ;  and  there  are  alfo  othiers,  whereby  the 
lord  (hall  recover  the  land  itfelf  in  lieu  of  the  duty  withheld. 
As,  4.  The  writ  of  cejfavit  i  which  lies  by  the  ftatutcs  of 
Glocefter,  6  Edw.  I.  c.  4.  and  of  Weftm.  a.  13  Edw.  I. 
c.  21  &  41.  when  a  man  who  holds  lands  of  a  lordby  rent  or 
other  fervices,  neglefts  or  ceafes  to  perform  his  fervices  for 
two  years  together ;  or  where  a  religious  houfe  hath  lands 
given  it,  on  condition  of  performing  fome  certain  fpititual 
fervice,  as  reading  prayers  or  giving  alms,  and  neglefts  it ; 
in,  either  of  which  cafes,  if  the  cejfer  or  neglecft  have  conti- 
nued for  two  years,  the  lord  or  donor  and  his  heirs  fhall  have 
a  writ  of  cejfavit  to  recover  the  land  itfelf,  eo  quodtenens  infa^ 
ciendis  fervitiis  per  bienniumjam  cejjavit^*  In  like  manner,  by 
the  civil  law,  if  a  tenant  who  held  lands  upon  payment  of 
rent  or  fervices,  or  ^^]ure emphyteuticoj*  neglcded  to  pay  or 
,  perform  them  per  iotum  triefmium,  he  might  be  ejedled  from 
fuch  emphyteutic  lands  s.  But  by  the  ftatute  of  Glocefter, 
riie  cejfavit  does  not  lie  for  lands  let  upon  fee-farm  rents,  ui>- 

,     c  I  Roll.  Abr.  5^^.  f  Ibid,  208. 

(1  F.  N.  B.  195.  s  Cod,  4.  66.>* 

^Ibid.iy. 
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lefs  they  have  Iain  frefli  and  uncuhivated  for  two  years^  dnd 
there  be  not  fuilicient  diftrefs  upon  the  premifes;  or  unlefs  the 
tenant  hath  fo  enclofed  the  land,  that  the  lord  cannot  con^  ^ 
.  upon  it  to  diftrein  K  For  the  law  prefers  the  fimple  and  or-* 
•  dinary  remedies,  by  diftrefs  or  by  the  a£iiohs  juft  now  men- 
tioned, to  this  extraordinary  one  of  forfeiture  for  a  cejfavit  i 
and  therefore  the  fame  ftatute  of  Glocefter  has  provided  far** 
ther,  that  upon  tender  of  arrears  and  damages  before  judg* 
ment,  and  giving  fecurity  for  the  future  performance  of  the 
fervicesj  tlie  procefs  fliall  be  at  an  end,  and  the  tenant  (hall 
retain  his  land;  to  which  the  ftatute  of  Weftm.  a*  conforms^ 
fo  far  as  may  ftand  with  convenience  and  reafon  of  law  L  It 
is  eafy  to  obferve,  that  the  ftatute  ^  4  Geo.  IL  c.  a  8.  (which 
permits  landlords  who  have  a  right  of  re-entry  for  non-pay« 
ment  of  rent,  to  ferte  an  cjeftment  on  their  tenants,  when 
half  a  year's  rent  is  due,  and  there  is  no  fufficient  diftrefs  on 
the  premifes)  is  in  fome  meafure  copied  from  the  antient  writ 
of  cejfavit :  efpecially  as  it  may  be  fatisfied  and  put  an  end  to 
in  a  fimilar  manner,  by  tender  of  the  rent  and  cofts  within 
fix  months  after.  Apd  the  fame  remedy  is,  in  lubftince, 
adopted,  by  ftatute  11  Geo.  II.  g.  19.  f  16.  which  ena^is^ 
that  where  any  tenant  at  rack-rent  (hall  be  one  yearV  rent  ia 

-  arrear,  and  (hall  defert  the  demifed  premifes,  leaving  the  fame 
uncultivated  or  unoccupied,  fo  that  no  fufficient  diftrefs  caa 
be  had:  two  juftices  of  the  peace  (after  notice  affixed  on  the 
premifes  for  fourteen  days  without  e(fe£t)  may  give  the  land* 
lord  pofteffion  thereof,  and  thenceforth  the  leafe  (hall  be  void. 
5.* There  is  alfo  another  very  effeAual  remedy,  which  takes 

-  place  when  the  tenant  upon  a  writ  of  aflSfe  for  rent,  or  on  a 
replevin,  difowns  or  difclaims  h}s  tencrre,  whereby  the  lord 
lofes  his  vcrdiftr  in  which  cafe  the  lord  may  have  a  writ  of 
right,  fttf  difclaimery  grounded  on  this  denial  of  tenure ;  arid 
fiiall,  cfpon  pToof  of  the  tenure,  recover  back  the  land  itfetf 
fo  holden,  as  a  puni(hment  to  the  tenant  for  fuch  his  falfe  dif- 
claimer '.  This  piece  of  retaliating  juftice,  whereby  the  te- 
nant who  endeavours  to  defraud  his  lord  is  ^imfelf  deprived 
of  the  eftate,  as  it  evkientty  proceeds  upon  feodal  principies^ 

,  i>  F.  N.  B.  209.     a  In^  298.  kSeipage»o6. 

i  a  laft.  401.  460.  >  FiJDcb.  L.  %1^  xjx^ 
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fo  It  is  exprcfsly  to  be  met  with  in  the  feodal  conftitutlons  ■* : 
•'  vafallus^  qui  ahnegavit  feudum  ejtifve  condttionm^  exjpo* 
*'  liabltur!' 

And,  as  on  the  one  hand  the  antient  law  provided  thei!; 
feveral  remedies  to  obviate  the  knavery  and  ptmifli  the  ingra- 
titude of  the  tenant,  fo  on  the  other  hand  it  vras  equally 
careful  to  redrcfe  the  opprcffion  of  thie  lord  j  by  fumiftiinjf , 
1.  The  writ  of  «^  injufte  vexes  ^\  which  is  an  antient  writ 
founded  on  that  chapter  °  of  magna  cafiay  which  prohibits 
diftrefles  for  greater  fcrvices  than  are  really  due  to  the  lord  % 
being  itfelf  of  the  prohibitory  kind,  and  yet  in  the  nature  of 
a  writ  of  right  ^^    It  lies,  where  the  tenant  in  fee-fimple  and 
his  anceftors  ha^e  held  of  the  lord  by  certain  fervices }  and 
the  lord  hath  obtained  feifin  of  more  or  greater  fervices,  by 
the  inadvertent  payment  or  performance  of  them  by  the  te* 
nant  himfelf.  Here  the  tenant  cannot  in  an  avowry  avoid  the 
lord's  poffcffory  right,  becaufe  of  the  feifin  given  by  his  own 
hands ;  But  is  driven  to  this  writ,  to  deveft  the  lord's  poifef-f 
fien,  and  eftablifli  the  mere  right  of  property,  by  afcertaining 
the  fervices,  and  reducing  them  to  their  proper  ftandard. 
But  this  writ  does  not  lie  for  tenant  in  tail  j  for  he  may  avoid 
fuch  feifin  of  the  lord,  obtained  from  the  payment  of  his  an* 
ceftors,  by  plea  to  an  avowry  in  replevin  \     a.  The  writ  of 
fnefne  de  medio ;  which  is  alfo  in  the  nature  of  a  writ  df  right', 
and  lies,  when  upona  fubinfeudation  thei»^^,  or  middlelord% 
fufFers  his  under-tenant,  or  tenant  paravai/,  to  be  diftreined 
upon  by  the  lord  pararnount^  for  the  rent  due  to  him  from  the 
mcfne  lord^     And  in  fuch  cafe  the  tenant  (hall  have  judg- 
ment to  be  acquitted  (or  indemnified)  by  the  mefne  lord  ; 
'  and  if  he  makes  default  therein,  or  does  not  appear  originally 
to  the  tenant's  writ,  he  fliall  be  forejudged  of  his  mefnalty, 
and  the  tenant  ihall  hold  immediately  of  the  lord  paramount 
himfelf". 

m  Feud.  7.  t,  t.  »6*  *  Booths  136.  .  ^ 

n  F.  N.  B.  lo*  •  See  book  11.  eh.  5.  page  $^i  60^ 

»f.  10.  r  IF.  N.B.  135. 

f  Bxjoth.  126*  «  ft  loft.  374« 
^F.  N,  B    II-     ftlnit.  II. 
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II.  Thus  far  of  the  remedies  for  fubtraflion  of  rents  or 
other  fervices  due  by  tenure.     There  are  alfo  other  fervices, 
due  by  antient  cufiom  ^XiA  prefcription  only.     Such  is  that  of 
doing  fuit  to  another's  mill :  where  the  perfons,  refident  in 
»  particular  place,  by  ufage  time  out  of  mind  have  been  ac* 
cuftomed  to  grind  their  com  at  a  certain  mill;  aipid  afterwards 
^ny  of  them  go  to  another  mill,  and  withdraw  their  fuit, 
(fiicixfelfaj  a  fequendo)  from  the  antient  mill.     This  is  not 
only  a  damage,  but  an  injury,  to  the  owner  \  becaufe  this 
prefcription.  might  have  a  very  reafonablc  foundation,  viz. 
upon  the  eredlion  of  fuch  mill  by  the  anceftors  of  the  owner 
for  the  convenience  of  the  inhabitants,  on  condition,  that 
when  erefted,  they  {houl(i  all  grind  their  corn  there  onIy» 
And  for  this  injury  the  owner  fhall  have  a  writ  (fc  fe^a  ad 
molendinum^^  commanding  the  defendant  to  do  his  fuit  at  that 
mill,*  quam  ad  illud  facere  debet j  et  folety  or  (hew  good  caufe 
to  the  contrary:  in  which  aftion  the  validity  of  the  prefcrip- 
tion may  be  tried,  and  if  it  be  found  for  the  owner,  he  (hall 
recover  damages  againft  the  defendant  *.     In  like  manner, 
and  for  like  reafons,  the  regifter  y  will  inform  us,  tliat  amanr 
may  have  a  writ  oifeBa  adfurnmriy  feSia  ad  torrahy  et  adonis 
nia  alia  hujufmodi ;  for  fuit  due  to  his furnumy  his  public  oyen 
or  bakehoufe;  or  to  his  torrale,  his  kiln,  or  malthovife;  when 
a  pcrfon's  anceftors  have  ercfted  a  convenience  of  that  fort  for 
the  benefit  of  the  neighbourhood,  upon  an  agreement  (proved 
>  by  immemorial  cuftom)  that  all  the  inhabitants  ihould  ufe 
^nd  refort  to  it,  when  erefted.     But  befides  thefe  fpecial  re- 
medies for  fi;^btratlions,  to  compel  the  fpecific  performance 
of  the  fervice  due  by  cuftom  :  an  aftion  on  the  cafe  will  alfo 
lie  for  all  of  them*,  to  repair  the  party  injured  in  damages. 
And  thus  much  for  the  injury  of  fubtraftion^ 

w  ^,  N.J.  123^  ^  Co.  Etttr.  4.0^,  r  fol.  15J. 
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CHAPTER     THE     SIXTEENTH. 

OF    DISTURBANCE. 


THE  fixth  and  laft  fpectes  of  real  mjuries  is  that  of 
difturbance :  which  is  ufually  a  wrong  done  to  fomc 
incorporeal  hereditament,  by  hindering  or  difquieting  the 
owners  in  their  regular  and  lawful  enjoynicnt  of  it",  I  Ihall 
confider  five  forts  of  this  injury;  viz.  i.  Difturbance  of 
franchtfes,  2.  Difturbance  of  rd?;» wow.  3.  Difturbance  of  «c;/3Fjrx» 
4.  Difturbance  of  tenure.  5.  Difturbance  oi  patronage* 

I.  Disturbance  of  franchifes  happens,  when  a  man  has 
the  franchife  of  holding  a  cuurt-leet,  of  keeping  a  fair  or 
market,  of  frc^-warren,  of  taking  toll,  of  feifing  waifs  or 
cftrays,  pr  (in  {hort)'any  other  fpecies  of  franchife  whatfo- 
^ver ;  and  he  is  difturbed  or  incommodecl  in  the  lawful  excr- 
i:ifc  thereof.  Ae  if  another  by  diftrefs,  menaces,  or  perfuafions, 
prevails  upon  the  fuitors  not  to  appear  at  my  court ;  or  ob*- 
Jlrufts  the  paffage  to  my  fair  or  market;  or  hunts  in  my  free-' 
warren;  or  refufes  to  pay  ipe  the  accuftomed  toll ;  or  hin- 
ders me  from  feifing  the  waif  or  eftray,  whereby  it  efcapes 
or  is  carried  out  of  my  liberty :  in  every  cafe  of  this  kind^ 
all  M^hich  it  is  impoffible.here  t6  recite  or  fuggeft,  there,  is  aa 
injury  done  to  the  legal  owner ;  his  property  is  damnified  \ 
jind  the  profits  arifing  from  fuch  his  franchife  are  dirininifhcd* 
Tp  VeoiKfl^  which,  a?  the  law  has  given  no  other  writ,  be  is 
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therefore  entitled  to  fue  for  damages  by  a  fpecial  action 
m  the  cafe :  or,  in  cafe  of  toll,  may  take  a  diftrcfs  if  he 
pleafes  **. 

IL  The  difturbance  of  common  cornet  next  to  be  confi- 
.  dcred ;  where  any  aft  is  d'one^  by  which  the  right  of  another 
to  his  common  is  incommoded  or  diminiflied.     This  may 
happen,  in  the  firft  place,  where  one  who  hath  no  right  of 
common,  puts  his  cattle  into  the  land ;  and  thereby  robs  the 
cattle  of  the  commoners  of  their  refpedive  (hares  of  the 
pafture.     Or  if  one,  who  hath  a  ri^ht  of  common,  puts  in 
cattle  which  are  not  commonable,  as  hogs  and  goats;  which 
amounts  to  the  fame  inconvenience.    But  the  lord  of  the  foil 
may  (by  cuftom  or  prefcription,  but  not  without)  put  a  ftran- 
ger's  cattle  into  the  common  ^  -,  and  alfo,  by  a  like  prefcrip* 
tion  for  common  appurtenant,  cattle  that  are  not  common- 
able may  be  put  into  the  common  <*.     The  lord  alfo  of  the 
foil  may  juftify  making  burrows  therein,  and  putting  in  rab- 
bets, fo  as  they  do  not  enoreafe  to  fo  large  a  number  as  to- 
tally to  deflroy  the  common  *.     But  in  general,  in  cafe  the 
beads  of  a  (Iranger,  or  the  uncommonable  cattle  of  a  com- 
moner, be  found  upon  the  land,  the  lord  or  any  of  the  com- 
moners may  diftrein  them  damage-feafant ' :  or  the  com- 
moner may  bring  an  action  on  the  cafe  to  recover  damages, 
provided  the  injury  done  be  any  thing  confiderable  :  fo  that 
he  may  lay  his  aftion  with  zfer  quody  or  allege  that  thereby 
he  was  deprived  of  his  common.     But  for  a  trivial  trefpafs 
the  commoner  has  no  adxon ;  but  the  lord  of  the  foil  only 
for  the  entry  and  trefpafs  committed  «. 

Another  difturbance  of  common  is  hyfurcbarging  it ;  or 
putting  more  cattle  therein  than  the  pafture  and  hetbage  will 
fuftain,  or  the  party  hath  a  right  to  do.  In  this  cafe  he  that 
furcharges  does  an  injury  to  the  reft  of  the  owners,  by  de- 
priving them  of  their  refpedive4)ortionfi,  or  at  Icaft  contraS- 

b  Cro.  EIis.  55S.  •  Cro.  Elis.  876.  Cr9.  J«c«  195*  Ltttw*  io8> 

e  I  Roll.  Abr.  39^.  .  ^  9  Rep.  ii^,  * 

4  Co.  Utt.  111.  t  Uid. 
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ing  them  into  a  fmaJlcr  compafs.  This  injury  t)y  furcharging 
can  properly  fpcaking  only  happen,  where  the  common  is 
appendant  or ,  appurtenant  **,  and  of  courfe  limitable  by  law  |^ 
or  where,  when  in^grofs^  it  is  exprefsly  limited  and  certain : 
for  where  a  man  hath  common  in  grofsj  fans  ^nomhre  or 
m>ithoutJIint^  he  cannot  be  a  furcharger.  However,  even  where 
a  man  is  faid  to  have  common  without  (lint,  ftlU  there  muft 
fee  left  fufScient  for  the  lord's  own  beads  *:  for  the  law  will 
not  fuppofe  that,  at  the  original  grant  of  the  common,  the 
Jord  meant  to  exclude  himfelf. 

The  ufual  remedies,  for  furcharging  the  common,  are  ei- 
ther by  diftreinjng  fo  many,  of  the  beads  as  are  above  the 
number  allowed,  or  elfe  by  an  a£lion  of  trefpafs;  both  which 
may  be  had  by  the  lord :  or  laftly,  by  a  fpecial  aftion  on 
the  gafe  for  damages;  in  which  any  commoner  may  be  plain- 
tiffj.  But  the  antient  and  moft  efFeftual  method  of  pro^ 
ceeding  is  by  writ  oiadmeafurement  oi p/ifltire.  This  liqs,  ei-. 
ther  where  a  common  appurtenant  or  in  grofs  is  certain  as  to 
liumber,  or  where  a  man  has  eommon  appendant  or  appur- 
tenant to  his  land,  the  quantity  of  which  common  has  never 
yet  been  afcertained.  In  either  of  thefe  cafes,  as  well  the 
lord,  as  any  of  the  commoners,  is  e;ititled  to  thjs  writ  of 
admeafurement;  which  is  one  of  thofe  writs,  that  are  called 
viconthl^f  being  direfted  to  the  fherifF,  (vice  cotniti)  and  not 
to  be  returned  to  any  fuperior  court,  till  finally  executed  by 
him.  It  recites  a  complaint,  that  the  defendant  hath  fur-; 
charged,  fuperoneravity  the  common :  and  therefore  com-r 
mandg  the  (lieriff  to  admeafure  and  apportion  it ;  that  the 
defendant  may  not  have  more  than  belongs  to  him,  and  that 
the  plaintiff  may  have  his  rightful  (hare.  And  upon  this  futt 
all  the  commoners  fhall  be  admeafured,  as  well  thofe  wha 
have  not,  as  thofe  who  have,  furcharged  the  common ;  as^ 
Well  the  plaintiff,  as  the  defendant '.  The  execution  of  this 
writ  muft  b^  by  a  jury  of  twelve  men,  who  are  upon  their 

*  Sec  book  II.  ch.  5,  fc  2  InA.  369.     Fingh.  L.  3x4, 

i  I  Roll.,  Abr.  399,  1  f,  N.  B.  125. 
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oaths  to  afcertain,  under  the  fuperintendenoc  of  the  (hcriifFi 
what  and  how  many  cattle  each  commoner  is  entitled  to 
feed.  And  the  rule  for  this  admeafurement  is  generally  un«* 
derftood  to  be,  that  the  commoner  fhall  not  turn  more  cattle 
upon  the  common,  than  arc  fufficient  to  manure  and  ftock 
the  land  to  which  his  right  of  common  is  annexed  ;  or,  as 
our  antient  law  expreffed  it,  fucfa  cattk  only  as  are  levant  and 
foucbhnt  upon  his  tenement  ™( i ):  which  being  a  thing  uncer- 
tain before  admeafurement,  has  frequently,^  though  errone^^ 
oufly,  occafioned  this  unmeafured  right  of  ^common  to  be 
called  a  common  nuithQUtJiint  or  fans  nombren  j  a  thing  which, 
though  poffible  in  law  **,  doesin  fstft  very  rarely  cxift. 

If,  after  the  admeafurement  has  thus  afcertained  the  right, 
the  fame  defendant  furchargfes  the  common  again,  the  plaintiff 
may  have  a  writ  oi  fecond  fur  charge  y  defecundafuperoneratipne^ 
which  is  given  by  the  ftatute  Weftm.  2.13  Edw.  I.  c.  8.  and 
thereby  the  (heriff  is  direfbed  to  inquire  by  a  jury,  whether 
the  defendant  has  in  fa£l  again  furcharged  the  common  con* 
trary  to  the  tenor  of  the  laft  admeafurement :  and  if  he  has, 
he  fliall  then  forfeit  to  the  king  the  fupcrnumerary  cattle  put 
in,  andalfo  (hall  pay  damages  to  the  plaintiff  p.  This  procefc 
feems  highly  equitable :  for  the  firft  offence  is  held  to  be 
committed  through  mere  inadvertence,  and  therefore  there 
are  no  damages  or  forfeiture  on  the  firft  writ,  which  was  only 
to  afcertain  the  right  which  was  difputed :  but  the  fecond 
offence  is  a  wilful  contempt  and  injuftice;  and  therefore  pu- 
nifhed  very  properly  with  not  ©nly  damages,  but  alfo  for- 
feiture. And  herein  the  right,  being  once  fettled,  is  never 
again  difputed ;  but  only  the  faft  is  tried,  whether  there  be 
any  fecond  furcharge  or  no  ;  which  gives  this  negledled  pro- 

m  Bro.  Ahr.  t .  frejcriptkn*  »8»  o  Lord  Raym.  407. 

nHardr.  117.  p  F.  N.  B.  126.'     a  Inft.  370. 

■  "  '  r  ■« »ii    ■    ."  "       "     ■'-  ■     ■ '* 

(1)  And  agreeably  to  this  rule  it  has  been  decided,  that  a  claim 
of  a  right  of  common  for  all  commonable  cattle,  ie'vant  and 
(Quchant,  in  right  of  a  mefTuage,  to  which  no  land  is  appurtenant* 
cannot  be  fuppqrted.    ^T,R,j^6. 
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ceeding  a  great  advantage  over  the  modem  method,  by  a£lion 
on  the  cafe,  wherein  the  quantum  of  common  belonging  to 
the  defendant  mull  be  proved  upon  every  freih  trial,  for  every 
repeated  ofFcnpe. 

[  240  3      There  is  yet  another  difturbance  of  common,  when  the 
owner  of  the  land,  or  other  perfon,  fo  enclofes  or  otherwife 
obftru£lts  it,  that  the  commoner  is  precluded  from  enjoying 
the  benefit,  to  which  he  is  by  law  entitled.    This  may  be 
done,  either  by  erefting  fences,  or  by  driving  the  cattle  oflF 
the  land,  or  by  ploughing  up  the  foil  of  the  common  ^.    Or 
it  may  be  do^e  by  erefling  a  warren  therein,  and  flocking  it 
with  rabbets  in  fuch  quantities,  that  they  devour  the  whole. 
herbage,  and  tliereby  deftroy  the  common.  For  in  fuch  cafe, 
'  though  tlie  commoner  may  not  deftroy  the  tabbets,  yet  the 
law  looks  upon  this  as  an  injurious  difturbance  of  his  right, 
and  has  given  him  his  remedy  by  adion  againft  the  owner  r. 
This  kind  of  difturbance  does  indeed  amount  to  a  diiTeiGn, 
and  if  the  commoner  chufes  to  confider  it  in  that  light,  the 
law  has  given  him  an  aflize  of  novel  dijfejfin^  againft  the  lord, 
to  recover  the  poflef&on  of  his  common  *.     Or  it  has  given  a 
writ  of  quod  permittaty  againft  any  ftranger,  as  well  as  the 
owner  of  the  land,  in  cafe  of  fuch  a  difturbance  to  the  plain- 
tiff as  amounts  to   a  total  deprivation   of  his  common*, 
whereby  the  defendant  (hall  be  compelled  to  permit  the  plain- 
tiff to  enjoy  his  common  as  he  ought  ^  But  if  the  commoner 
does  not  chufe  to  bring  a  reai  zCtion  to  recover  feifin,  or  to 
try  the  right,  he  may  (which  is  the  eafier  and  more  ufual 
way)  ^ring  an  action  on  the  cafe  for  his  damages,  ihftead  of 
an  afUfe  or  a  quod  permittai  *. 

There  are  cafes  indeed,  in  which  the  lord  may  cnclofe 
and  abridge,  the  common  ;  for  which,  as  they  are  no  injuYy 
to  any  one,  fo  no  one  is  entitled  to  any  remedy.  For  it  is 
provided  by  the  ftatute  of  Mefton,  20  Hen.  III.  c.  4.  that 
the  lord  may  approve^  that  is,  enclofe  and  convert  to  the  ufcs 

q  Cro.Tlia.  198,         ,  t  Finch.  L.  175.     T.  N.  5.  I2J. 

r  Cro.  Jac.  195.  .  tt  Cro,  Jac.  135. 
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of  hufbandry,  (which  is  a  melioration  or  approvement)  any 
wafte  grounds,  woods,  or  paftures,  in  which  his  tenants 
have  common  appendant  to  their  cftates;  provided  he  leaves 
fufficient  common  to  his  tenants,  according  to  the  proportion  [  241  3 
of  their  land(2).  And  this  is  extremely  reafonable:  for  it  would  ' 

be  very  hard  if  the  lord,  whofe  anceftors  granted  out  thefc 
eftates  to  which  the  commons  arc  appendant,  fhould  be  pre- 
cluded from  making  what  advantage  he  can  of  the  reft  of 
his  manor  ^  provided  fuch  advantage  and  improvement  be 
no  w^y  derogatory  from  the  former  grants.  The  ftatutc 
Weftm.  2p  13  Edw.  I.  c.  46.  extends  tl4s  liberty  of  approv- . 
ing,  in  like  mahner,  againft  all  of  hers  that  have  common  ap» 
purUnanty  or  mgrofs^  as  well  as  againft  the  tenants  of  the 
lord,  who  have  their  common  appendant  s  and  farther  enafts, 
that  no  affife  of  novel  dijeifin,  for  common,  (hall  lie  againft 
a  lord  for  ere^ing  on  the  common  any  windmill,  flieephoufe, 
or  other  neceffary  buildings  therein  fpecified :  which,  fir  Ed- 
ward Coke  fays  w,  are  only  put  as  examples ;  and  that  any 
other  neceffary  improvements  may  be  made  by  the  lord, 
though  in  reality  they  abridge  the  common,  and  make  it  lefs 
fufficient  for  the  commoners.  And  laftly  by  ftatute  29  Geo. 
11.  c.  36.  and  31  Geo.  II.  c.  41.  it  is  particularly  enaded^ 
that  any  lord$  of  waftes  and  commons,  with  the  confent  of 
the  major  part,  in  number  and  value,  of  the  commoners, 
may  enclofe  any  part  thereof,  for  the  growth  of  timber  and 
underwood. 

Ill  Thje  third  fpecies  of  difturbance,  that  of  ways,  is  ^ 
very  fimilar  in  it's  nature  to  the  laft :  it  principally  happen- 
ing when  a  perfon,  who  hath  a  right  to  a  way  over  another's 
grounds,  by  grant  or  prefcription,  is  obftrufted  by  cnclofures, 
or  other  obftacles,  or  by  ploughing  acrofs  it  5  by  which 
,  means  he  cannot  enjoy  his  right  or  way,  or  at  Icaft  not  in  fo 
commodious  a  manner  as  he  might  have  done.    If  this  be  a 

V  2  inflr.  476. 

^■T'""" '"""     '       '*"     "  ■  ■■  ■  ;'■        '       ,.>'—'    mm I  II-' 

(2)  See  ^  vol.  p.  34.  n,  14. 
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vajr  annexed  to  his  eftate,  and  the  obftrufiiDn  i&madc  by  the 
tenant  of  the  land,  this  brings  it  to  another  fpeciea  of  injury } 
for  it ,  is  then  a  nufance,  for  which  an  afTifc  will  lie,  as  men-» 
tioned  in  a  former  chapter  *. ,  But  if  the  right  of  way,  thus 
obftrufted  by  the  tenant,  be  only  in  grofs^  (that  is,  annexed 
to  a  man's  perfon  and  unconnefted  with  any  lands  or  tene-i 
r  %^%  ]  ments)  or  if  the  obfl:ru£lion  of  a  way  belonging  to  an  houfe 
or  land  is  made  by  a  ftranger,  it  is  then  in  either  cafe  merely 
a  difturbance  2  for  the  obftrudlion  of  a  way  in  ^rofs  is  no  dc-* 
triment  to  any  landspr  tenements,  and  therefore  does  not  fall 
under  ^he  legal  notion  of  a  nufance,  which  muft  be  laid,  ai 
nQctdtnerjtun^  liUri  Unementi  y,-  and  the  obftruftion  of  it  by  a 
ftranger  can  never  tend  to  put  the  right  of  way  in  difpute ; 
the  remedy  therefore  for  thefe  difturbances  is  not  by  affife  op 
^ny  real  a£lion,  but  by  the  univerfai  remedy  of  a^ion  on  thg 
crfe  to  recover  damages', 

IV.  The  fourth  fpecles  pf  difturbance  is  that  of  difturbance 
of  fertt^e^  or  breaking  that  connexion  which  fubfifts  between 
the  lord  an^  his  tenant,  and  (o  which  the  law  pays  fo  high  a 
regard,  that  it  will  not  fuffer  it  to  be  wantonly  diflblved  by 
the  a£i  oif  a  .third  perfon-  To  havd  an  eftate  well  tenanted  i& 
an  advantage  that  every  landlord  muft  be  very  fenfible  of  j  and 
therefore  the  driving  away  of  a  tenant  fro^i  off  his  eftate  is  an 
^njuryof  no  fmall  confequ^nce.  So  that  if  there  be  a  tenant 
at  will  of  any  lands  pr  tenements,  and  a  ftranger  either  by 
menaces  and  threats,  or  by  unlawful  diftreffes,  or  by  fraud 
^nd  circumvention,  or  other  means,  contrives  to  d^^ive  him 
9,way,  or  inveigle  him  to  leave  his  tenancy,  this  the  law  .very 
}uftly  conftrues  to  be  a  wrong  and  injury  to  the  lord%  and 
eives  him  a  reparation  in  4amages  a^ainft  the  offender  by  a 
fpecial  adion  on  the  cafe^ 

. .  V*  The  fifth  and  laft  i^edes  of  difturbance,  but  by  far 
the  moft  confiderahle,  i&  th^t  of  diftu^rbance  of  patrcnagi ;, 

xch.  13.  p.  118.  lit  xig. 

^  F.  N.  B.  183.  a  Hal.  An  J.  c^  40,      i  Rd  .  Abr. 

^  HjkLooA  F.  N.  9«  183.    Lntw.      zoi8« 
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which  is  an  hindrance  or  obftrufiion  of  ^  patroil  to  prcfcnt 
his  clerk  to  a  beneficCi  .    ^ 

This  injury  was  dlftinguiflred  at  commbft  laW  ftom  anothet^ 
fpecies  of  injury,  called  ufurpatton;  "W^hich  is  an  abfolute  oufterf 
oi*  difpoiTeflJon  of  the  patron,  and  happens  when  a  ftranger> 
that  hath  no  right,  prefentcth  a  clerk,  and  he  is  thereupon 
admitted  and  inftituted  ^.     In  which  cafe>  of  ufurpatton,  the  (  243  3 
patron  loJB:  by  the  common  law  not  only  his  turn  of  prefent-  ^ 
tftg  pro  hac  vict^  but  alfo  the  abfolute  and  perpetual  inherif*    . 
ance  of  the  advowfon,  fo  that  he  could  not  prefent  again  upon 
the, next  avoidance,  unlefs  in  the  mean  time  he  recovered  hia 
right  by  a  real  aftion,  wiit,  a  v/rit  of  right  of  advowfon''.     The 
Ireafon  givelx  for  his  lofing  the  prefent  turn,  and  not  ejefting 
the  ufurper's  clerk,  was,  that  the  final  intent  of  the  law  in 
creating  this  fpecies  of  property  being  to  have  a  fit  perfon  to 
eelebrate  divine  fervice,  it  preferred  the  peace  of  the  church  • 

(provided  a  clerk  were  once  admitted  and  inftituted)  to  the 
right  of  any  patron  whatever.  And  the  patron  alfo  loft  the 
Inheritance  of  his  advowfon,  uiilefs  he  recovered  it  in  a  writ 
t)f  right,  becaufe  by  fuch  ufurpation  he  was  put  out  of  poflef* 
fion  of  his  advowfon,  as  ntuch  as  when  by  a<Sual  entry  and 
oufter  he  is  ditfeifed  of  lands  or  houfes ;  fince  the  only  pof* 
feffion,  of  which  an, advowfon  is  capable,  is  by  aflual  pre- 
fentation  and  admiffion  of  one's  clerk.  As  therefore,  wbert 
the  clerk  was  once  inftituted  (except  in  the  cafe  of  the  kingi 
whefe  he  muft  alfo  be  induced**)  the  church  became  abfo* 
lutdjfu/h  fo  the  ufurper  by  fuch  plenarty,  arifing  from  hl^ 
own  prefentation,  became  in  fad  fifed  of  the  advowfon  l 
which  feifin  it  was  impoflible  for  the  true  patron  to  remove 
by  any  pofleflbry  aftion,  or  other  means,  during  the  plenarty 
or  fullnefs  of  the  church  ;  and  when  it  became  void  afrefli, , 
he  could  not  then  prefent,  fince  another  had  the  right  of  pof- 
fcffion4  The  only  remedy,  therefore,  which  the  patron  had 
left,  was  to  try  the  mere  right  in  a  writ  of  right  of  advowfon  i 
which  is  a  peculiar  writ  of  right,  framed  for  this  fpecial  pur- 

k  Co.  Litt  277.       •  J  U'M 
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pofe,  but  hi  every  other  refpefk  cdrrefponding  with  other 
writs  of  right  ^ :  and  if  a  man  recovered  therein,  he  regained 
the  poiTei&on  pf  his  advowfon,  and  was  entitled  to  prefent  at 
the  next  avoidance^.  But  in  order  to  fuch  recovery  he  muft 
allege  a  prefentation  in  himfelf  or  fome  of  his  anceftor s : 
which  proves  him  or  them  to  have  been  once  in  pofieffioii : 
for,  as  a  grant  of  the  advowfon,  during  the  fullnefs  of  the 
C  ^44  3  church,  .conveys  no  manner  of  poflcflion  for  the  prefent, 
therefore  a  purchafor,  until  he  hath  prefented,  hath  no  a£lual 
feifin  whereon  to  ground  a  writ  of  right  ^  Thus  ftood  the 
conunon  law. 

But  bifliops,  in  antient  times,  either  by  careleflhefs  or 
collufion,  frequently  inftituting  clerks  upon  the  prefentation 
of  ufurpers,  and  thereby  defrauding  the  real  patrons  of  their 
right  of  pofTeffion,  it  was  in  fubftance  enafled  by  ftatute 
Weftm.  2.  13  Edw»I.  c.  5.  §  2.  tlyt  if  a  pofleSbry  a£lion  be 
brought  within  fix  months  after  the  avoidance,  the  patron  (hall 
(notwithftanding  fuch  ufurpation  and  inllitution)  recover  that 
very  prefentation  j  which  gives  back  to  him  the  feifin  of  the 
advowfon.  Yet  ftill,  if  the  true  patron  omitted  to  bring  his 
a£lion  within  fix  montlxs,  the  feifin  was  gained  by  the  ufurper, 
and  the  patron  to  recover  it  was  driven  to  the  long  and  ha- 
'  zardous  prooefs  of  a  wtit  of  right.  To  remedy  which  it  was 
farther  ena£ted  by  ftatute  7  Ann.  c.  18.  that  no  ufurpation 
(hall  difplace  the  eftate  or  intereft  of  the  patron,  or  turn  it  to 
a  mere  right ;  but  that  the  true  patron  may  prefent  upon  the 
next  avoidance,  as  if  no  fuch  ufurpation  had  happened.  So 
that  the  title  of  ufurpation  is  now  much  narrowed,  and  the 
law  ftands  upon  this  reafonable  foundation :  that  if  a  ilranger 
ufurps  my  prefentation,  and  I  do  not  purfue  my  right  within 
,  iix  months,  I  ihall  lofe  that  turn  without  remedy,- for  the 
peace  of  the  church,  and  as  a  punifhment  for  my  own  ne- 
gligence; but  that  turn  is  the  only  one  I  flialt  ]of&.thereby. 
Ufurpation  ik)w  gains  no  right  to  the  ufurper,  with  regard  to 
any  future  avoidance,  but  only  to  the  prefent  vacancy :  it 

c  F.  N-  B«  30»  .  '  I^i^*  Z^*  *  »  Inft'  357. 
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cannot  indeed  be  remedied  after  fix  months,  are  paftj  W, 
during  thofe  fix  months,  it  is  only  a  fpecies  of  dxfturbance. 

Disturbers  of  a  right  of  advowfon  may  therefore  be 
thefe  three  perfons  *|  the  pfcudo-patron,  his  clerk,  and  the 
ordinary :  the  pretended  patron,  by  prefenting  to  a  church 
to  which  he  has  no  right,  and  thereby  making  it  litigious  or 
difputable ;  the  clerk,  by  demanding  or  obtaining  inftitution, 
which  tends  to  and  promotes  the  fame  inconvenience ;  and  [  245  1 
the  ordinary,  by  refufing  to  admit  the  real  patron's  clerk,  or 
admitting  the  clerk  of  the  pretender.  Thefe  difturbances  arc 
vexatious  and  injurious  to  him  who  hath  the  right :  and  there- 
fore, if  he  be  not  wanting  to  himfelf,  the  law  (befides  the  writ 
of  rig f}t  of  advowfon,  which  is  a  final  and  conclufive  remedy) 
hath:  given  him  two  inferior  poffeiSbry  aftions  for  his  relief;, 
an  aflife  of  darrein  prefenimenty  and  a  writ  of  quare  impedit  $ 
in  which  the  patron  is  always  the  plaintiff,  and  not  the  clerk. 
For  the  law  fuppofes  the  injury  to  be  offered  to  him  only,  by  ' 

obftrufting  or  refufing  the  admiffion  of  his  nominee ;  and  not 
to  the  clerk,  who  hath  no  right  in  him  till* inftitution,  ^nd  of 
eourfe  can  fuffer  no  injury. . 

I.  An  affife  of  darrein  prefentment,  or  laft  prefentation, 
lies  when  a  man, , or  his  anceftors,  under  whom  he  claims, 
have  prefented  a  clerk  to  a  benefice,  who  is  inftituted ;  and 
afterwards  upon  the  next  avoidance  a  ftranger  prefents  a 
clerk,  and  thereby  difturbs  him  that  is  the  real  patron.  In 
which  cafe  the  patron  (hall  have  this  ^xgrit  •*  directed  to  the  * 
Iheriff  to  fummon  an  affile  or  jury,  to  inquire  who  was  the 
laft  patron  that  prefented  to  the  church  now  vacant,  of  which 
the  plaintiff  complains  that  he  is  deforced  by  the  defendant: 
and,  according  as  the  affife  determines  that  queftion,  a  writ 
fliall  iffue  to  the  biftiop ;  .^o  inftitute  the  clerk  of  that  patron, 
in  whofe  favour  the  determination  is  made,  and  alfo  to  give 
damages,  in  purfuancc  of  ftatute  Weftm.  2.  13  Edw.  I.  c.  5. 
'This  queftion,  it  is  to  be  obferved,  was,  before  the  ftatute 

kF.  N,B.  31. 
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7  Ann.  before-mientioned,  entirely  conclofivc,  as  between  th^ 
patron  or  his  heirs  and  a  ftranger :  fot,  till  then,  the  full 
poffeflion  of  the  advowfon  was  in  him  who  prefented  laft  and 
his  heirs :  uiilefs,  fince  that  prefentation,  the  clerk  had  been 
cvi£led  within  fix  months,  or  the  rightful  patron  had  recover- 
ed the  advowfon  in  a  writ  of  right ;  which  is  a  title  fuperior 
'    to'  all  others.     But  that  ftatute  having  given  a  right  to  any 
perfon  to  bring  a  quare  impedity  and  to  recover  (if  his  title  be 
r  ^^  ]  good)  notwidiftanding  the  hft  prefentation,  by  whomfoever 
made ;  aflifes  of  darrein  prefentmenty  now  not  being  in  any 
wife  conclufive,  have  beeen  totally  difufed,  a?  indeed  they 
'  began  to  be  before ;  a  quare  impedit  being  a  more  general^ 

and  therefore  a  mo.re  ^ufual  adlion.  For  the  aflife  of  darrein 
prefentment  lies  only  where  a  ttian  has  an  advowfon  by  de* 
fccnt  from  his  anceftors ;  but  the  writ  of  quare  impedit  is 
equally  remediable  whether  a  man  claims  title  by  defcent  ot 
by  purchafe\ 

2.  I  PROCEED  therefore,  fdcondly,  to  inquire  into  the 
nature  ^  of  a  writ  of  quare  impedity  now  the  only  aftion  ufed 
in  cafe  of  the  dilturbance  of  patronage :  and  fhall  firft  premifn 
the  ufual  proceedings  previous  to  the  bringing  of  the  writ. 


.t 


Upon  the  vacancy  of-  a  living  the  patron,  we  know,  id 
bound  to  prefent  within  fix  Calendar  months ',  otherwife  it 
will  lapfe  to  the  bifhop.  But  if  the  prefentiition  be  made 
within  that  time,  the  bifhop  is  bound  to  admit  and  inftitute 
the  clerk,  if  found  fufiicient  •" ;  unlefs  the  chutcK  be  full, 
or  there  be  notice  of  any  litigation.  For  if  any  oppofition  bet 
intended,  it  is  ufual  for  each  party  to  enter  a  caveat  with  the 
bilhop,  to  prevent  his  inftitution  of  hi&  antagonift's  clerk* 
An  iaftitution  after  a  caveat  entered  is  void  by  the  ecdlefiaftij- 
cal  law "  •,  but  this  the  temporal  courts  pay  no  regard  to, 
and  look  upon  a  caveat  as  a  mere  nullity  °.  But  if  two  pre*- 
fentations  be  offered  to  the  bifhop  upon  the  fanie  avoidance^ 

*  z  Inft.  355;  fl»  Sec  book.  I.  cb.  ii* 

k  See  Bofweirs  cafe.     6  Rep.  481  «  i  Burn.  207. 

^  bet  book  lU  eh.  i3*  o  i  Roll.  Rep.  191, 
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the  church  is  then  faid  to  become  titigiousi  andj  if.  nothing 
farther  be  done,  the  bifliop  may  fufpeiid  the  admiffion  of 
cither,  arid  fttfFer  a  lapfe  to  incur.  Yet  if  the  patron  or  clerk 
on  either  fide  requeft  him  to  award  a  jus  pdtrdnatust  he  is 
bound  to  do  it.  A  jus  patronatus  is  a  commiflion  from  the 
bifliop,  dire£ied  ufually  to  his  chancellor  and  others  of  com« 
^  petent  learning :  who  are  to  fummoft  a  jury  of  fix  clergymen 
and  fix  laymen,  to  inquire  Into  and  examine  who  is  the 
rightful  patrdn  '  ;  and  if,  upon  fuch  inquiry  made  and  certi-  [  247  3 
£cate  thereof  returned  by  the  commiiBoners,  he  admits  and 
inftitutes  the  clerk  of  that  patrbn  whom  they  return  as  the 
true  one,  the  bifiiop  fecures  himfelf  at  all  events  from  being 
a  difturbcr,  whatever  proceedings  may  be  had  afterwards  in 
the  temporal  courts. 

The  clerk  refufed  by  the  bifiiop  may  alfo  have  a  remedy 
a*gainfl  him  in  the  fpiritual  court,  denominated  a  duplex  que^ 
rela  ^ :  which  is  a  complaint  in  the  nature  of  art  appeal  from 
the  ordinary  to  his  next  immediate  fuperiot ;  as  from  a  bUhop 
tb  the  archbifhop,  ot  from  an  archbilhop  to  the  delegates  : 
aftdif  the  fuperior  coulrt  adjudges  the  caufc  of  refufal  to  be 
'  infufficientj  it  will  grant  inftitutioii  to  the  appellant. 

Thus  far  matters  may  go  on  in  the  mere  ecclefiafticlil 
courfe  \  but  ill  conteftcd  prefentations  they  feldom  go  fo  far : 
for,  upon  the  fitft  delay  or  tefufal  of  the  bifliop  to  admit  his 
clerk,  the  patron  ufually  brings  his  writ  of  quart  impedit 
againft  the  bifliop,  for  the  temporal  injury  done  to  his  pro- 
perty, in  difturbing  him  in  his  prefentation.  And,  if  the 
delay  arifes  from  the  bifliop  alone,  as  upon  pretence  of  inca« 
picity,  or  the  like,  then  he  only  is  named  in  the  writ }  but 
if  there  be  another  prefentation  fet  up,  then  the  pretended 
patron  and  his  clerk  are  alfo  joined  in  the  z€t\on  \  or  it  may 
be  brought  againft  the  patron  and  clerk,  leaving  out  the  bi« 
(hop ;  or  againft  the  patron  only.  Cut  it  is  moft  advifeable 
to  bring  it  againfl;  all^ three :  for  if  the  bifliop  be  l^ft  outj  and 

p  I  Bum.  16, 17.  4  Uid.  1x3. 
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the'fuit  be  not  determined  tUl  the  fix  months  are  pad,  the 
bifhop  is  entitled  to  prefent  by  Upfe;  for  he  is  not  party*  to 
the  fuit'{  but,  if  he  be  named,  no  lapfe  can  poflibly  accrue 
till  the  right  is  determined.  If  the  patron  be  left  out,  and  the 
Mrrit  be  brought  only  againft  the  biihop  and  the  clerk,  the 
fuit  is  of  no  efied,  and  the  writ  (hall  abate  S  for  the  right 
of  the  patron  is  the  principal  queftion  in  the  caufe  ^  If  the 
C  ^48  3  clerk  be  left  out,  and  has  received  inftitiition  before  the  aftion 
brought  (as  is  fometimes  the  cafe)  the  patron  by  this  fuit  may 
recover  his iright  of  patronage,  but  not  the  prefent  turn ;  for 
he  cannot  have  judgment  to  remove  the  clerk,  unlefs  he  be 
made  a  defendant,  and  party  to  the  fuit,  to  hear  what  he  can 
allege  againft  it.  For  which  reafon  it  is  the  fafer  way  to  in- 
fert  all  three  in  the  writ.  , 

The  writ  of  quare  impedit "  commands  the  difturbcrs,  the 
biihop,  the  pfeudo-patron,  and  his  clerk,  to  permit  the  plaintiff 
to  prefent  a  proper  perfon  (without  fpecifying  the  particular 
clerk)  to  fuch"  a  vacant  church,  which  pertains  to  his  patron- 
age ;  and  which  the  defendants,  as  he  alleges,  do  ob{tru£l  \ 
and  unlefs  they  fo  do,  then  that  they  appear  in  court  to  (hew 
the  reafon  why  they  hinder  him. 

Immediately  on  the  fuing  out  of  the  quare  impedit^  if 
the  plaintiff  fufpefts  that  the  bifhop  will  admit  the  defend- 
ant's or  any  otl^er  clerk,  pending  the  fuit,  he  may  have  a 
prohibitory  writ,  called  a  ne  admtiias'^%  which  recites  the 
contention  begun  in  the  king's  courts,  and  forbids  the  bifliop 
to  admit  any  clerk  whatfoever  till  fuch  contention  be  deter- 
niined«  And  if  the  b^op  doth^  after  the  receipt  of  this 
writ,  adixiit  lany  perfoflycven  though  the  patron's  right  may 
have  been  found  in  n  jure  patroffatus^  then  the  plaintiff,  after 
he  has  obtained  judgment  in  the  quare  impedit,  mzj-xempyc 
the  iincumbent,  if  the  clerk  of  a  flranger,  by  writ  oi  fcire 
facias^':  knd  fhaU  have  a  fpecial  a£tion  againft  the  bifhop^ 

*•**   »Crd.  Jac.  9J.  •  wF.K.  B.  3«» 
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called  a  ^-r/^rf  incumhravit ;  to  recover  the  prefentatloilj  and 
alfo  fatisfaftion  in  damages  for  the  injury  done  him.  by  in-i« 
cumbering  the  church  with  a  clerk,  pending  the  fuitj  and 
after  thfe  ne  admittas  received  y.  But  if  the  bilhop  has  in- 
cumbered the  church  by  ihftitutin^  the  clerk,  before  the  ne 
admittai  ifllied,  no  quare  incumhravit  lies;  for  the  bifhop  '  ' 
hath  no  legal  notice,  till  the  writ  of  ne  admittas  is  ferved  upon 
him.  The  patron  is  therefore  left  to  his  quare  impedit  mere-  [  ^49  1 
ly  ;  which,  as  was  before  obferved,  now  lies  (fincc  the  ftatute 
of  Weftm.  2.)  as  well  upon  a  recent  ufurpation  within  fix 
months  pail,  as  upon  a  diftuirbance  without  any  ufurpation 
had. 

list  the  proceedings  upon  a  quare  impediiy  the  piaintjrf 
muft  fet  out  his  title  at  length,  and  prove  at  Icaft  one  prc- 
fentatipn  in  himfelf,  his  anceftors,  or  thofc  under  whom  he 
claims  j  for  he  miift  recover  by  thfc  ftrength  of  his  owii 
right,  and  not  by  the  weaknefs  of  the  defendant's  * :  and  he 
tnuft  alfo  ihew  a  difturbance  before  the  adlion  brought*. 
Upon  this  the  bifliop  and  the  clerk  ufually  difclaim  all  title : 
fave  only,  the  one  as  ordinary,  to  adinit  arid  inftitute  ;  and 
the  other  as  prefentee  of  the  patron,  who  is  left  to  defend  his 
own  right.  Atid,  upon  failure  of  the  plaintifFin  making  out 
his  own  title,  the  defendant  is  put  upon  the  proof  of  his,  in 
order  to  obtain  judgment  for  himf^fj  if  needfuL  But  if  the 
tight  be  found  for  the  plaintiff^  on  the  trial,  three  farther 
points  are  alfo  to  be  inquired  ;  i.  Jf  the  church  be  full ;  and^ 
if  full,  then  of  whofe  prefentation  :  for  if  it  ht  of  the  de- 
fendant's prefentation,  then  the  clerk  is  removeablc  by  writ 
brought  in  due  time*  2 .  Of  what  value  the  living  is  :  and 
this  in  order  to  aflefs  the  damages  which  are  dire^ed  to  be 
given  by  the  ftatute  of  Wcftm.  2.  3.  In  cafe  of  plenarty  uporl  . 
an  ufurpation,  whether  fix  calcridar  ^  months  have  pafled 
between  the  avoidance  and  the  time  of  bringing  the  aftion :  . 
^or  then  it  wduld  not  be  within  the  ftatute,  which  permits  an 
ufurpation  to  be  devcfted  by  a  quart  itnpeditf  brought  iffra 

yF.N.B.  48.  «Hok.  199. 
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tempus  femejlrt.  So  that  plcnarty  is  ftill  a  fufficient  bar  in  art 
a£tion  of  quare  impedity  brought  above  fix  months  after  the 
vacancy  happens ;  as  it  was  univerfally  by  the  common  Ixw^ 
however  early  the  aft  ion  was  commenced, 

li  it  be  fouild  that  the  plaintiff  hath  the  right,  and  hath 
commenced  his  aftion  in  due  time,  then  he  (hall  have  judg- 
f  2^0  ]  ment  to  recover  the  ptefehtatibn ;  ^nd,  if  the  church  be  full 
by  inftitution  of  any  clerk,  to  iretnbve  him :  unlefs  it  were 
fiWti  pendente  Hie  by  lapfe  to  the  otdipary,  he  not  being  party 
to  the  fuit ;  in  which  cafe  the  plaintiff  lofcs  his  prefentation 
pyt  hac  vicey  but  fliali  reco\^r  two  years*  full  value  of  the 
church'from  the  defendant  the  pretended  patron,  as  a  fatif- 
faftion  for  the  turn  loft  by  his  difturbance  :  or,  in  cafe  of  in- 
folvency,  the  defendant  Ihall  be  imprifoned  for  two  years  \ 
But  if  the  church  remains  ftill  void  at  the  end  of  the  fuit, 
then' whichever  party  the  prefentation  is  fdund  to  belong  to, 
whether  plaintiff  or  defendant,  fliall  haVe  a  writ  dlte£ted  td 
the  bifliop  ad  admittendum  clericum  ^^^  teciting  the  judgment 
of  the  court,  and  ordering  him  to  admit  arid  inftitute  the  clerk 
of  the  prevailing  party ;  and,  if  upon  th'is  order  he  does  not 
admit  him,  the  patron  may  fue  the  bifhop  in  a  writ  of  quari 
non  ddmlftt  %  and  recover  ample  fatisfiiftion  in  damages. 

Besides  thefe  pofTeffory  aflions,  there  may  be  alfo  had  (as 
hath  before  been  incidentally  mentioned)  a  writ  of  right  cf 
advoni>fony  which  fefembles  other  writ^  of  right :  the  only 
diftinguifliing  advantage  now  attending  it,  being,  that  it  ia 
more  concluCve  than*  a  quare  impedit ;  fince  to  an  aftion  of 
quare  impedit  a  recovery  had  in  a  writ  of  right  may  be  pleaded 
in  bar. 

Th^re  is  no  limitation  with  regard  to  the  time  withitt 
which  any  actions  touching  advowfons  are  to  be  brought  y  ac 
leaft  none  later  than  the  times  of  Richard  I  and  Henry  III  i 
for  by  ftatute  i  Mar.  ft*  2.  c.  5.  the  ftatute  of  limitations, 
32  Hen.  VIIL  c.-a,  is  declared  not  to  extend  to  any  writ  of. 

<:  Silt.  Wefiirn.  2.   13  Edvv.  I.  c.  5.  §  3.       ^  Uld,  47, 
^  "  r.  N\'B.  38. 
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light  of  advowfon,  quare  itnpedity  or  affife  of  darrein  prefent'^ 
menti  or  jus  patronatus.  And  this  upon  very  good  reafon  5 
becaufe  it  may  very  eafily  happen  that  the  title  to  an  advowfon 
may  not  come  in  queftion,  nor  the  right  have  opportunity  to 
be  tried,  within  fixty  years  ;  which  is  the  longeft  period  of 
limitation  affigned  by  the  ftatute  of  Henry  VIII.  For  fir 
Edward  Coke  ^  tells  us,  th^at  there  was  a  parfon  of  one  of  his 
churches,  that  had  been  incumbent  there  above  fifty  years  5  [  351  J 
nor  are  inftances  wanting  wherein  two  fucceffive  incumbents 
have  continued  for  upwards  of  a  hundred  years^*  Had 
therefore  the  laft  of  thefe  incumbents  been  the  clerk  of  a 
ufurper,  or  had  been  prefented  by  lapfe,  it  would  have  been 
neceflary  and  unavoidable  for  the  patron,  in  cafe  of  a  difpute, 
to  have  recurred  back  above  a  century ;  in  order  to  have  fliewn 
a  clear  title  and  feifm  by  prefentation  and  admiffion  of  tl;ic 
prior  incumbent.  But  though,  for  thefe  reafons,  a  limitation 
Is  highly  improper  with  refpeft  only  to  the  length  of  time  ; 
yet,  as  the,  title  of  advowfoiis  is,  for  want  of  fome  limitation 
rendered  more  precarious  than  that  of  any  other  hereditament*, 
(efpecially  fince  the  ftatute  of  queen  Anne  hath  allowed  pof- 
feffory  adtions  to  be  brought  upon  any  prior  prefentation, 
however  diftant)  it  might  not  perhaps  be  amifs  if  a  limitation 
were  eftabliflied  with  refpedl  to  the  number  of  avoidances  j  or, 
rather,  if  a  limitation  were  compou»nded  of  the  length  of  time 
and  the  number  of  avoidances  together :  for  inftance,  if  no 
feifin  were  admitted  to  be  alleged  in  any  of  thefe  writs  of 
patronage,  after  fixty  years  and  three  avoidances  were  paft. 

In  a  writ  of  quare  impeditj  which  is  almoft  the  only  real 
aftion  that  remains  in  common  ufe,  and  alfo  in  the  affife  of 
darrein  prefentment J  and  writ  of  right,  the  patrpn  only,  and 
not  the  clerk,  is  allowed  to  fue  the  difturber.  But,  by  vir* 
tue  offeveral  afts  of  parliament^,  there  is  one  fpecies  of 
prefentations,  in  which  a  remedy,  to  be  fued  in  the  tempo^ai 

N 

f  I  In  ft.  II 5.  the  latter  in  1700,. and  died  in  175 1. 

%  Two  fucceffive  incumbents  of  the  *  Stat.  3  Jac.  I.   c.  5.  i  W.  &  M^ 

redtory  of  Chelsfield  cum  Farnborough  c.  26*  12  Annt  ft«  2*  c*  14.    |x  Qeo, 

in    Kent,    continued    loi    years;    of  II.  e.  17* 
yit^m  the  former  was  ^dxi^ltced  in  7650, 
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(Courts,  18  put  into  the  hands  of  the  clerks  prefented,  as  well 
as  of  the  owners  of  the  ad?owfon.  I  mean  the  prefentation 
to  fuch  benefices  as  belong  to  Roman  catholic  patrons ;  whicb| 
according  to  their  fever^l  counties,  are  veiled  in  and  fecured 
to  the  two  pniverfities  of  this  kingdom,  ^nd  particularly 
bj  the  ftatttte  of  la  AnUr  ft.  2.  c.  14.  §  4.  a  new  method  of 
f  2r2  1  proceeding  is  provided ;  vtTi.  that,  befides  the  writs  of  ^uare 
impedity  vfhich  the  univcrfities  4s  patrons,  are  entitled  to 
bring,  they,  or  their  clerics,  may  be  at  liberty  to  file  a  bill 
in  equity  againft  any  perfon  prefenting  to  fuch  livings,  and 
jdifturbing  their  right  of  patronage,  or  his  cefiuy  que  trufi^  of  ^ 
any  other  perfon  whom  they  have  caufe  to  lufpeft  5  in  order 
to  compel  a  difcovery  of  any  fecret  trufts,  for  the  benefit  of 
papifts,  in  evafion  of  thofe  laws  whereby  this  right  of  advpw- 
Jon  is  vefted  in  thpfe  learned  bpdies ;  and  alfo  (by  the  ftatufe 
II  Geo.  11.  c.  1 7.)  to  compel  a  difcovery  whether  any  grant 
or  conveyance,  faid  to  be  made  of  fuch  advQwfon,  were  made 
^nafide  to  a  proteftant  purchafor,  for  the  benefit  of  protcf- 
tants,  and  for  a  full  confideration ;  without  which  requifites 
isvery  fuch  grant  and  conveyance  of  any  advowfon  or  avoidance 
is  abfolutely  null  and  void.  This  is  a  particular  law,  and 
calculated  for  a  particular  purpofe :  but  in  no  inftance  but 
this  does  the  common  law  permit  the  clerlchimfelf  to  inferfere 
in  recovering  a  prefentation,  of  which  he  is  afterwards  to 
have  the  advantage.  For  befides  that  he  has  (as  was  before 
pbferved)  no  temporal  right  in  him  till  after  inftittttion  and 
indudtion ;  and  as  he  therefore  can  fufier  no  wrong,  is  con- 
fequently  entitled  to  no  remedy;  this  exclufipn  of  the  clerk 
from  being  plaintiff  feems  alfo  to  arife  from  the  very  great 
honour  and  regard  which  the  law  pays  to  his  facred  fundlion, 
For  it  looks  upon  the  cure  of  fouls  as  top  arduous  and  im-» 
portant  a  talk  to  be  eagerly  fought  for  by  any  ferious  clergy-* 
plan  \  and  therefore  will  not  permit  him  to  contend  openly 
at  law  for  a  charge  and  truft,  which  it  prefiimes  he  unders 
takejB  with  diffidence. 

But  when  the  clerk  is  in  full  pofleffion  of  the  benefice, 

the  law  gives  him  the  fame  pofleffory  remedies  to  recover 

his  gl^be^  his  rejits,  his  tjthes,  andothfjr  ccclefiaftical  dues, 
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by  writ  of  entry,  affife,  cjedment,  debt,  or  tfefpafs,  (as 
the  cafe  may  happen)  which  it  fumiflies  to  the  owners 
of  lay  property.  Yet  he  (hall  not  have  a  writ  of  right,  nor 
fuch  other  fimilar  writ^  as  are  grounded  upon  the  mere 
right ;  becaufe  he  hath  not  in  him  the  entire  fee  and  right  ^: 
but  he  is  entitled  to  a  fpecial  remedy  called  a  writ  of  juris 
utrum^  which  is  fometiines  ftiled  the  parfon's  writ  of  right  ^^ 
being  the  higheft  writ  which  he  can  have'.  This  lies  for  a  C  ^53  3 
parfon  or  a  prebeftdary  at  common  law,  and  for  a  vicar  by 
ftatute  14  Edw.  III.  c.  1 7.  and  is  in  the  nature  t)f  an  affife,  to 
inquire  whether  the  tenements  in  queftion  are  frankalmoign 
belonging  to  the  church  of  the  demandant,  or  elfe  the  lay  fee 
of  the  tenant  ">  And  thereby  the  demandant  may  recover 
lands  and  tenements,  belonging  to  the  church,  which  were 
aliened  by  the  predeceilbr  \  or  of  which  he  was  Jiifeifed ; -or 
which  were  recovered  againft  him  by  verdift,  confeiBon,  or 
default,  without  praying  in  aid  of  the  patron  and  ordinary  j 
or  on  which  any  perfon  has  intruded  iince  the  predeceflbr'a 
death  ".  But  fince  the  reftraining  ftatute  of  13  Eliz.  c.  lo* 
whereby  the  alienation  of  the  predeceflbr,  or  a  recovery  fut 
fered  by  him  of  the  lands  of  the  church,  is  declared  to  be  ah- 
folutcly  void,  this  remedy  is  of  very  little  ufe,  unlefs  where  the 
parfon  himfelf  has  been  deforced  for  more  than  twenty 
years  *  \  for  the  fucceflbr  at  any  competent  time  after  his 
acceffion  to  the  benefice,  may  enter,  or  bring  an  ejeftmient*^  * 

•  F.  N.  B.  49..  »  Regjftr.  32. 

>  Booth,  ail.  .  »  F.  N.  B.  48, 49^ 
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CHAPTER     THE     SEVENTEENTH, 

OF     INJURIES     PltOCEEDING     FROM, 
OR    AFFBCTINC,    THE    C  R  Q  W  N. 


HAVING  in  the  nine  preceding  chapters  confidered  the 
injuries^  or  private  wrongs,  that  may  be  offered  by  one 
iubjefl:  to  another,  all  of  which  are  rpdreffed  by  the  command 
and  authority  of  the  king,  fignified  by  his  original  writs  re- 
turnable in  his  feveral  courts  of  juftice,  which  thence  derive 
a  jurifdiftion  of  examining  and  determining  the  complainjt ; 
I  proceed  now  to  inquire  into  the  mode  of  redrefling  thofe 
injuries  to  which  the  crown  itfelf  is  a  party  :  which  injuries 
are  either  where  the  ^rown  is  the  aggreffpr,  and  which  there- 
fore cannot  without  a  folecifm;  admit  of  the  fame  kind  of 
remedy*;  or  clfe  is  the  fufferer,  and  which  then  are  ufually 
remedied  by  peculiar  forms  of  procefs,  appropriated  to  the 
royal  prerogative.  In  treating  therefore  of  thefe,  we  will 
confider  firft,  the  manner  of  rcdrcffing  thofe  wrongs  or  in- 
juries which  a  fubjeft  may  fufFcr  from  the  crown,  and  thei^ 
of  rcdreffing  thofe  which  the  crown  may  receive  from  ^ 
fubjedi. 

I.  Th^t  the  king  can  do  no  wrong,  Is  a  neceffary  and 

.  fundamental  principle  of  the  Englifli  conftitution :  meaning 

only,  as  has  foifmer}y  been  obferved  •»,  that,  in  the  firft  place, 

whatever  may  be  amifs  in  the  conduit  of  public  affairs  is  not 

*  BfO«  Mr,  u pttkion.iz,  t,fr^9£ativ,  2»     b  Book  I,  cb.  7«  pag.  243— »4$« 
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chargeable  perfonally  on  the  king;  nor  Is  he,  but  his  minifters, 
;iccountable  for  it  to  the  people:  and,  fecondly,  that  the  prc- 
rpgative  of  the  crown  extends  not  to  do  any  injury ;  for^ 
being  created  for  the  benefit  of  the  people,  it  cannot  be  <x* 
crted  to'  their  prejudice  «.  Whf never  therefore  it  happens^ 
that,  by  miGnformation  or  inadvertence,  the  crown  hath  beea 
induced  to  invade  the  private  rights  of  any  of ,  it's  fubjeils, 
though  no  a£iion  will  lie  againft  the  fovcreign^,  (for  who 
fiiall  command  the  king^?)  yet  the  law  hath  furnifhed  the 
fubje^i  with  a  decent  and  refpeftful  mode  of  removing  that 
Invafion,  by  informing  the  king  of  the  true  (late  of  the  matter 
in  difpute :  and,  as  it  prefumes  that  to  hiowofsLXij  injury  and 
to  redrefs  it  arc  infeparable  in  the  royal  breaft,  it  then  iffues  as 
of  courfe  in  the  king's  own  name,  his  orders  to  his  judges  to 
do  juftkie  to  the  party  aggrieved* 

The  diftapee  between  the  fovereign  and  his  fubjeSs  is  fuch, 
tha  it  rarely  can  happen  that  zvtj  perfonal  injury  can  imme^ 
diat^ly  and  dire£lly  proceed  from  the  prince  to  any  private 
,  man  :  and,  as  it  can  fo  feldom  happen,  the  law  in  decency 
fuppofes  that  it  never  will  or  can  happen  at  all ;  becaufe  it 
feels  itfelf  incapable  of  furnifliing  any  adequate  remedy, 
without  infringing  the  dignity  and  deftroying  the  fovereignty 
of  the  royal  perfon,  by  fctting  up  fame  fuperior  power  with 
jiuthority  to  call  him  to  account.  The  inconveniency  there* 
fore  of  a  mifchief  that  is  barely  poffible,  is  (as  Mr.  Locke  has 
obferved  ^)  well  recompenfed  by  the  peace  of  the  public  and 
fecurity  of  the  government,  in  the  perfon  of  the  chief  magi«« 
ftrate  being  fet  out  of  the  reach  of  coercion.  But  injuries  to 
the  rights  of  property  can  fcarcely  be  committed  by  the  crown 
without  the  intervention  of  it's  officers  ^  for  whom  the  lav 
in  matters  of  right  entertains  no  refpe£k  or  delicacy,  but 
furnijQbes  various  methods  of  detefting  the  errors  or  mifcon- 
jdu£t  pf  thofe  agents,  by  whom  the  king  has  been  deceived^ 
j»nd  induced  to  do  a  temporary  injuilice. 


c  Plowd.  487*  •  li'inch.  L.  %%• 
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The  common  law  methods  of  obtaining  pofleffion  or  re* 
ftitution  from  the  crowp,  of  either  real  or  perfonal  propeityy 
are,  !•  By  petition  de  droits  or  petition  of  right,  which  is  faid' 
to  owe  it's  original  ta  king  Edward  the  iirft  s.  a.  By  monfirans 
de  droits  manifeftation  or  plea  of  right :  both  of  which  may  be 
preferred  or  profecuted  either  in  the  chancery  or  exchequer  ^ 
The  former  is  of  ufe,  where  the  king  is  in  full  pofleffion  af 
any  hereditaments  or  chattels,  and  the  petitioner  fuggefts  fuch 
a  right  as  controverts  the  title  of  the  crown,  grounded  on 
fa£ls  difclofed  in  the  petition  itfelf ;  in  which  cafe  he  mud  be 
careful  to  ftate  truly  the  whole  title  of  the  crown,  otherwife 
the  petition  fliall  abate*:  and  then,  upon  this  anfwer  being 
endorfed  or  underwritten  by  the  ting,  foit  droit  fait  alpartie^ 
(let  right  be  done  to  the  party  j)  a  commiffion  ihall  iflbe 
to  inquire  of  the  truth  of  this  fuggeftion  ^  :  after  tite.  return 
of  which,  the  king's  attorney  is  at  liberty  to  plead  in  bar  5 
and  the  merits  fliall  be  determined  upon  ifljie  or  demurrer^ 
as  in  fuits  between  fubje£l  ^d  fubje£k.  Thus,  if  a  difleifor 
of  lands,  which  are  holden  of  the  crown,  dies  fcifcd  with* 
out  any  heir,  whereby  the  king  is  prima  fade  entitled  to  the 
lands,  and  the  pofTeffion  is  caft  on  him  either  by  inqueft  of 
office^  or  by  zQi  of  law  without  any  office  found  ;  now  th^ 
difleifee  fliall  have  remedy  by  petition  of  right,  fuggcfling 
the  title  of  the  crown,  and  his  own  fuperior  right  before  the 
difleiGn  made*.  But  where  the  right  of  the  party,  as  well  as 
the  right  of  the  crown,  appears  upon  record,  there  the  party 
Ihall  have  monjlrans  de  droits  which  is  putting  in  a  claim  of 
right  grounded  on  fafts  already  acknowleged  and  eilabliih** 
cd,  and  praying  the  judgment  of  the  court,  whether  upon 
thofe  fafts  the  king  or  the  fubjeft  hath  the  right.  As  if,  in 
the  cafe  before  fuppofed,  the  whole  fpecial  matter  is  found 
by  an  inqueft  of  office,  (as  well  the  diffeifiu,  as  the  dying 
without  any  heir)  the  party  grieved  (hall  have  monjlrans  de 
droit  at  the  common  law  «».  But  iis  this  feldom  happens,  and 

K  Bro.^r.  f.  frerog,  z  Fitz.  jibr,        j  Sut.  Tr.  v'r.  134. 
/.  error.  2,  *  Skin.  608.     Raft.  Entr.  461. 

h  Skin.  609.  1  Bro.  j4br.  t.  pttitm^  aq.  4  Rep*  58. 

i  Finch.  I-.  256.  tB4Rc|>.55. 
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the  remedy  hj petition  was  extremely  tedious  and  expcnfive, 
that  by  monftrans  was  much  enlarged  a^ d  rendered  almoit 
junivfrfal  by  feveral  ftatutes^  particularly  36  Edw.  III.  c.  13.  ^ 
and  2  &  3  Edw.  VI.  c.  8.  which  alfo  allow  iaquifitions  qf 
office  to  be  travcrfed  or  denied>  wherever  the  right  of  a  fub-' 
jeft  is  concerned,  except  in  a  very  few  cafes".  Thefe  pro- 
ceedings arc  had  in  the  petty  bag  office  in  the  court  of  chan- 
cery :  and,  if  upon  either  of  them  the  right  be  determined 
againft  the  crown^  the  judgment  is,  quod  manus  domini  regis 
anwveaniur  et  poffe/po  rejlituatur  petenti^  fahni  jure  donnni 
regis^\  which  laft  claufe  is  always  sodded  to  judgments  againft 
the  king  p,  to  whom  no  laches  is  ever  imputed,  and  whofe 
right  (till.fome  late  ftatutes^)  was  never  defeated  by  any 
limitation  or  length  of  time.  And  by  fuch  judgment  the 
crown  is  inftantly  our  of  pofTeffion'  \.  fo  that  there  needs  not 
thd  indecent  interpofition  of  his  own  officers  to  transfer  the 
feifin  from  the  king  to  the  party  aggrieved. 

II.  The  methods  of  redreffing  fuch  injuries  as  the  crown 
/nay  receive  from  the  fubjeiJJ:  are, 

I.  3y  fuch  ufual  common  law  aftions,  as  are  confident 
with  the  royal  prerogative  and  dignity.  As  therefore  the  king, 
by  reafon  of  his  legal  ubiquity,  cannot  be  diffeifed  or  difpof- 
fcfled  of  any  real  property  which  is  once  vetted  in  him,  he 
can  maintain  no  aftion  which  fuppofes  a  difpoffeffion  of  tl^e 
plaintiff;  fuch  as  an  affife  or  an  ejeftment  • :  but  he  may  bring 
ji  quare  impedit  %  which  always  fuppofes  the  complainant  to  be. 
feifed  or  poffefled  of  the  advowfon :  and  he  may  profecute  this 
writ,  like  every  other  by  him  brought,  as  well  in  the  king's 
bench  ^  as  the  common  pleas,  or  in  whatever  court  he  plcafes.  - 
So  too,  he  may  bring  an  aftion  of  trefpafs  for  taking  away  his 
goods  ;  but  fuch  adlions  are  not  ufual  (though  in  ftriftnefs 
maintainable)  for  breaking  his  clofe,  or  other  injury  done 
ppon  his  foil  or  poffeffion  w.     It  would  be  equally  tedious 

•  ft  Skin.  608^.  8  Bro  ^r.  t.  frerogativu  89. 

•ainft.  695.   Raft.  Eritr.  463.  t  F*  N.  B.  32. 

P  ^inch.  L.  460.  ■  Dyutrjitede  courtts,  c»  hank  /#  ray. 

4  ai  Jac.  I.  c.  a.  9  Gw.  III.  C.  16.         ^  Bro.jihr,  t.prercg,  130.  F.N.B.90. 

V  Fipch.  L.  459.  y«ar  book.  4  Hca.  IV,  4. 
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and  difficult,  to  tun  through  every  minute  diftinftion  that 
might  be  gleaned  from  our  antient  books  with  regard  to  this 
matter ;  nor  is  it  in  any  degree  n^cefTary,  as  much  eafier 
and  more  efFeflual  remedies  are  ufually  obtained  by  fuch 
prerogative  modes  of  procefsj  as  are  peculiarly  confined  to 
the  crown. 

2.  Such  is  that  of  inquifition  or  inqueft  of  office :  which  is 
an  inquiry  made  by  the  king's  officer,  his  iheriff,  coroner, 
or  cfcheator,  virtute  officiii  or  by  writ  to  them  fent  for  that 
purpofe,  or  by  commiffioners  fpecially  appointed,  concerning 
any  matter  that  entitles  the  king  to  the  pofleffion  of  lands  or 
tenements,  goods  or  chattels*.  This  is  done  by  a  juty  of 
310  determinate  number;  being  either  twelve,  or  lefs,  or 
more.  As,  to  inquire,  whether  the  king's  tenant  for  life 
died  fcifcd,  whereby  the  reverfion  accrues  to  the  king  :  whe- 
ther A,  who  held  immediately  of  the  crown,  died  without 
heirs ;  in  which  cafethe  lands  belong  to  the  king,  by  cfcheat : 
whether  B  be  attainted  of  treafon ;  whereby  his  eftate  is  for- 
feited to  the  crown :  whether  C,  who  has  purchafcd  lands, 
be  an  alien  \  which  is  another  caufe  of  forfeiture  :  whether 
D  be  an  idiot  a  nativitate  ;  and  therefore,  together  with  his 
lands,  appertains  to  the  cuftody  of  the  king  :  and  other  quef- 
tions  of  like  import,  concerning  both  the  circumftances  of 
the  tenant,  and  the  value  or  identity  of  the  Wnds.  Thcfe 
inquefts  of  office  were  more  frequently  in  praftice  than  at 
*  prefent,  during  the  <:ontinuance  of  the  military  tenures 
amongft  us :  when,  upon  the  death  of  every  one  of  the 
Icing's  tenants,  an  inqueft  of  office  was  held,  called  an  f«- 
qutfitiopojf  mortem f  to  inquire  of  what  lands  he  died  feifed, 
who  was  his  heir,  and  of  wha^  age,  in  order  to /entitle  the 
king  to  his  marriage,  wardffiip,  relief,  primer-feifiny  or  other 
advantages,  as  the  circumftances  of  the  cafe  might  turn  out. 
To  fuperintend  and  regulate  thefe  inquiries  the  court  of  wards 
and  liveries  was  inftituted  by  ftatute  32  Hen.  VIII.  c.  46. 
which  was  abolifhed  at  the  reftoration  of  king  Charles  the 
fecond,  together  with  the  oppreffive  tenures  upop  wh^ch  it 
was  founded, 

-      »  Finch.  L.  3*3,  4,  5. 
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With  regard  to  other  matters,  the  inquefts  of  office  ftill 
remain  in  force,  and  are  taken  upon  proper  occafions ;  being 
extended  not  only  to  lands,  but  alfo  to  goods  and  chattels 
perfonal,  as  in  the  cafe  of  wreck,  treafure-trove,  and  the 
like ;  dnd  efpecially  as  to  forfeitures  for  offences.  For  every 
jury  which  tries  a  man  for  treafoQ  or  felony,  every  coroner's 
inqueft  that  fits  upon  afelo  defe^  or  one  killed  by  chance- 
medley,  is,  not  only  with  regard  to  chattels,  jjut  alfo  as  to  real 
interefts,  in  all  refpedts  an  inqueft  of  office :  and  if  they  find 
the  treafon  or  felony,  or  even  the  flight  of  the  party  accufed^ 
(though  innocent)  the  king  is  thereupon,  by  virtue  of  this 
office  foundj  entitled  to  hav^  his  forfeitures  ;  and  alfo,  in  the 
cafe  of  chance-n^edlcy,  he  or  his  grantees  are  entitled  to  ftich 
things  by  way  of  deodand,  as  have  moved  to  the  death  of  the 
party* 

These  inquefts  of  ofiBce  were  devifed  by  law,  as  an  authen- 
tic means  to  give  the  king  his. right  by  folemn  matter  of  re- 
cord J  without  wliich  he  in  general  can  neither  take,  nor  part 
from  any  thing  y.  For  it  is  a  part  of  the  liberties  of  Eng- 
land, and  greatly  for  the  fafety  of  the  fubjeft,  that  the  king 
may  not  enter  upon  or  feife  any  man's  pofTeflions  upon  bare 
furmifes  without  the  intervention  of  a  jury  «.  It  is  however 
particularly  enafted  by  the  ftatute  ^3  Hen.  VIII.  c.  20.  that, 
in  cafe  of  attainder  for  high  treafon,  the  king  fliall  have  the 
forfeiture  inftantly  without  any  inquifition  of  office*  And,  as 
the  king  hath  (in  general)  no  title  at  all  to  any  property  of  this 
fort  before  office  found,  therefore  by  the  ftatute  18  Hen.  VI. 
c.  6.  it  was  enafted,  that  all  letters  patent  or  grants  of  lands 
and  tenements  before  ^office  found,  or  returned  into  the  ex- 
chequer, (hall  be  void*  And,  by  the  bill  of  rights  at  the 
,  revolution,  i  W.  &  M.  ft.  2.  c*  2*  it  is  declared,  that  all 
grantsr  and  promifes  of  fines  and  forfeitures  of  particular  per- 
fdns  before  conviSiion  (which  is  here  the  inqueft  of  office) 
are  illegal  and  void  j  which  indeed  was  the  law  of  the  land  in 
the  reign  of  Edward  the  third  *. 

f  Finch.  L.  S2.  a  1  loft.  4s. 
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With  regard  to  real  property,  if  an  office  be  found  fof 
the  king^  it  puts  him  in  immediate  pofieffion,  without  the 
trouble  of  a  formal  entry,  provided  a  fubjeft  in  the  like  cafe 
would  have  had  a  right  to  enter ;  and  the  king  (hall  receive 
all  the  mefne  or  intermediate  profits  from  the  time  that  his 
title  accrued  •*•  As  6n  the.  other  hand,  by  the  articulifuper 
cartas^ J  if  the  king*s  cfcheator  or  (herifffelfe  lands  into  the 
-  Jcing's  hand  without  caufe,  upon  taking  them  out  of  the 
king's  hand  again^  the  party  fhall  h^ve  the  mefne  profits 
reftored  to  him. 

In  order  to  avoid  the  pofleffion  of  the  crown,  acquired  by_ 
the  finding  of  fuch  oiHcd,  the  fubjed  may  not  only  have  hi» 
petition  of  right,  vrhich  difclofes  new  fafts  not  found  by  the 
office,-  and  his  monjirans  de  droits  which  relies  on  the  faft» 
as  found ;  but  alfo  he  may  (for  the  moft  part)  travcrfe  or 
deny  the  matter  of  fadi  itfelf,  and  put  it  in  a  courfe  of  trial 
by  the  common  law  procefs  of  the  court  of  chancery  :  yet 
ftill,  in  fome  fpecial  cafes,  he  hath  no  remedy  left  but  a 
mere  petition  of  right**.  Thefe  traverfes^  as  well  as  the 
monjirans  de  droits  were  greatly  enlarged  and  regulated  for 
the  benefit  of  the  fubjeft,  by  the  ftatutes  before-mentioned, 
and  others  *.  And  in  the  traverfes  thus  given  by  ftatute, 
which  came  in  the  place  of  the  old  p'etition  of  right,  the 
party  traverfing  is  confidered  as  the  plaintiff^;  and  muft 
therefore  make  out  his  own  title,  as  well  as  impeach  thai 
of  the  crown,  and  then  ihall  have  judgment  quod  manus  do^ 
mini  regis  amoveantur,  tsfc.  , 

3.  Where  the  crown  hath  unadvifedly  granted  any  thing 

by  letters  patent,  which  ought  not  to  be  granted  ^  or  where 

the  patentee  hath  done  an  a6t  that  amounts  to  a  forfeiture  of 

r  261  ]  ^^^  grant  **,  the  remedy  to  repeal  the  patent  is  by  writ  oifdn 

facias  in  chancery  *•  This  may  be  brought  either  on  the  part 

•*>  Finch.  L.  515,  316.  f  Law  of  ntjiprutt,  201^  %o%» 

c  zg  £dw.  I.  ft.  3.  c.  19.  e  See  book  II.  ch.  zi* 


^  Finch.  L.  324.  h  Dyer.  198. 

•  Stat.  34Eaw.  Ill  c.  13.  36  Edw.  i  3  tcv.  ^^04    4  Infl.  SS, 

III.  C.I 3,  a&sEdw.Vl.c.  8. 
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of  the  king^  in  order  to  refume  the  thing  gftintcd ;  or,  if  the 
grant  be  injurious  to  a  fubjed,  the  king  is  bound  of  right  to 
permit  him  (upon  his  petition)  to<ufe  his  royal  name  for 
-repealing  the  patent  in  2ifcire  facias  ^.  And  fo  alfo,  if,  upon 
office  untruly  found  for  the  king,  he  grants  the  land  over  to 
another,  he  who  is  grieved  thereby,  and  traverfes  the  office 
.  itfelf,  is  entitled  before  iflue  joined  to  ^ifcire  facias  againft;the 
patentee,  in  order  to  avoid  the  grant  ^ 

4.  An  information  on  behalf  of  the  crown,  filed  in  the- ex- 
chequer by  the  king's  attorney  general,  is  a  method  of  fuit 
for  recovering  money  or  other  chattels,  or  for  obtaining  fa- 
tisfaftion  in  damages  for  any  perfonal  wrong  "  committed  in 
the  land)5  or  othfr  pofTcffions  of  the  crown.  It  di^rs  from 
an  information  filed  in  the  court  of  king's  bench,  of  which 
we  fliall  treat  in  the  next  book ;  in  that  this  is  inftituted  to 
redrefs  a  private  wrong,  by  which  the  property  of  the  crown 
is  aflPefled ;  that  is  calculated  to  punifh  fome  public  wrong, 
or  heinous  mifdemcfnor  in  the  defendant.  It  is  grounded  on 
no  writ  under  feal,  but  mer/ely  on  the  intimation  of  the  king's 

'  officer  the  attorney-general,  who  **  gives  the  court  to  under- 
«*  ftand  and  be  informed  of"  the  matter  in  queftion  :  upon 
which  the  party  is  put  to  anfwer,  and  trial  is  had,  as  in  fuits 
between  fubjeft  and  fubjeft.  The  moil  ufual  informations 
are  thofe  of  intrufton  and  deht :  intru/Ion,  for  any  trefpafs  tom- 
mitted  on  the  lands  of  the  crown",  as  by  entering  thereon 
without  title,  holding  over  after  a  leafe  is  determined,  taking 
the  profits,  cutting  down  timber,  or  the  like  ;  and  debt,  upon 
any  contradk  for  monies  due  to  the  king,  or  for  any  forfeiture 
due  to  the  crown  upon  the  breach  of  a  penal  ftatute.  This  is 
mod  commonly  ufed  to  recover  forfeitures  occafioncd  by  tranf- 
greffing  thofe  laws,  which  are  enafted  for  the  eftablifliment 
and  fupport  of  the  revenue :  others,  which  regard  mere  mat-  r  262  1 

,  ters  of  police  ani  public  convenience,  being  ufually  left  to 
be  inforced  by  common  informers,  in  the  qui  tarn  informa- 

k  i  Ventr,  344.  »  Cro.  Jac.  aiz.    i  LeoR.  48.  Sa- 

J  Bro.  Abr.  u  fctre fdiiau  69*^  tS^.      vil.  49, 
« Moor.  375.  '  » 
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tions  or  aAionSj  of  which  we  have  formcrljr  fpoken  \    But 
after  the  attorney-general  has  informed  upon  the  breach  of  a 
penal  law,  no  other  informatioa  can  be  received  K     There 
is  alfo  an  information  in.  renty  wfaefr  afnjr  goods  are  fitppofed 
to  become  the  property  of  the  crown,  and  no  man  appears  to 
claim  them,  or  to  difpute  the  title  of  the  king.     As  antiently 
in  the  cafe  of  treafurc-trove,  wrecks,  waifs,   and  eftrays, 
feifed  by  the  king's  officer  for  his  ufe.    Upon  ftich  feifure  an 
information  was  ufually  filed  in  the  king's  exchequer,  and 
thereupon  a  proclamation  was  made  for  the  owner  (if  any) 
to  come  in  and  claim  the  efFe£ls ;  and  at  the  fame  time  there 
xflued  a  commiffion  of  appraifement  to  value  the  goods  in  the 
officer's  hands :  after  the  return  of  which,  and  a  fecond  proi* 
clamation  had,  if  no  claimant  appeared,  the  goods  were  fup-* 
pofed  derelia,  and  condemned  to  the  ufe  of  ^the  crown  \ 
And  when,  in  latertimes,  forfeitures  of  the  goods  themfelves# 
as  well  as  perfonal  penalties  on  the  partfes,  were  infli£led  by 
aft  of  parliament  for\  tranfgrcffion*  agaxnft  the  laws  of  the 
cuftoms  and  excile,  the  fame  procefs  was  adopted  in  order 
to  fecure  fuch  forfeited  goods  for  the  public  ufe,  though  the 
offender  himfelf  had  efcaped  the  reach  of  juftice. 

5.  A  WRIT  of  qu6  tvarranto  is  in  the  nature  of  S  writ  of 

right  for  tie  king,  agatnft  him  who  claimsor  ufurps  any 

office,  franchife,  or  liberty,  to  inquire  by  what  authority  h« 

lupports  his  claim,  in  orde^  to  determine  the  right^.     It  lies. 

alfo  in  cafe  of  non-ufer  Or  long  negledl  of  a  franchife,  or 

mif-ufer  or  abufe  of  it  5  being  a  writ  commanding  the  de- 

.fendant  to  fhcw  by' what  warrant  he  cxer<iifes  fuch  a  fran- 

•     chife,  liaving  hevet  had  any  grant  of  it,  or  having  forfeited 

it  by  negleS  or  abufe.  This  was  originally  retiirnable  before 

the  kinir's  juftices  at 'Weftminfter*  5    but  afterwards  only 

f  26'^  3-before  the  jufticBis  in  eyre,  by  virtue  of  the  ftatutes^f  qv$ 

jujarranto^  6  Edw.  I.  c.^i.  and  18  Edw.  !•  ft.  1.'  but  ifincc 

thofe  jufticcs'havc  'given  place  to  the  king's  temporary^com- 

•ihiffioncrs'  of  affifeV  the  judges  on  the  feveral  circuits,  this 

^'*>  See  pig.  i62t  •       ^^  **  *  .    r  Finch.  L.  321.    2  In^  aSi. 

P  Hard,  aci,  '  *         •  0\^NuU  Brcv^foU  107.  tdit,  i  J34. 

■>    H  GUl^^  hitit  of  excli.  ch«  13.  t  2  Inft.  498.     Raft.  Eiitr*  540, 
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bta,nch  of  Ac  ftatutes  hath  loft  It's  effc&  "  j  and  writs  of  qu9 
warranto  (if  brought  at  all)  muft  now  be  profecuted  and  dc* 
tcrmined  before  the  king's  juftices  at  Weftminfter.  And  in 
cafe  of  judgment  for  tlifc  defendant,  he  (hall  have  an  allow- 
ance of  his  franchife ;  but  in  cafe  of  judgment  for  the  kit)g, 
for  that  the  party  is  entitled  to  no  fuch  franchife,  or  hath 
difufed  or  abufed  it,  the  franchife  is  either  feifed  into  the  king's 
hands,  to  be  granted  out  again  to  whomever  he  fliall  pleafe ; 
or,  if  it  be  not  fuch  a  franchife  as  may  fubfift  in  the  hands  of 
the  crown,  there  is  merely  judgment  of  ou/ler,  to  turn  out 
the  party  who  ufurped  if*. 

The  judgment  on  a  writ  of  quo  warranto  (being  in  the 
nature  of  a  writ  of  right)  is  final  and  conclufive  even  againft 
the  crown  «.  Which,  together  with  the  length  of  it's  pro- 
cefs,  probably  occafioned  that  difufe  into  which  it  is  now 
fallen,  and  introduced  a  more  modern  method  of  profccution,  ^ 
hy  informaiion  filed  in  the  court  of  king's  bench  by  the  attor- 
ney-general, in  the  nature  of  a  writ  of  quo  warranto;  wherein 
the  procefs  is  fpeedier,  and  the  judgment  not  quite  fo  decifive. 
This  is  properly  a  criminal  method  of  prof^cution,  as  well 
to  punifli  the  ufurpcr  by  a  fine  for  the  uforpation  of  the  fran- 
chife, as  to  ouft  him,  or  feife  it  for  the  crown :  but  hath 
long  been  applied  to  the  mere  purpofes  of  trying  the  civil 
right,  feifing  the  franchife,  or  oufting  the  wrongful  pofleSbr : 
the  fine  being  nominal  only. 

During  the  violent  proceedings  that  took  place  In  the  lat- 
ter end  of  the  reign  of  king  Charles  the  fecond,  it  was  among 
other  things  thought  expedient  to  ncw-modeTmoft  of  the  cor- 
poration towns  in  the  kingdom  j  for  which  purpofemanyof 
thofe  bodies  were  perfuaded  to  furrcnder  their  charters,  and  [  264  ] 
informations  in  the  nature  of  quo  warranto  yr^rt  brought 
againfl:  others,  upon  a  fuppofed,  or  frequently  a  real,  for« 
feiture  of  their  franchifes  by  neglect  or  abufe  of  them,  ^nd 
the  confequence  was,  that^the  liberties  of  moft  of  them  were 

u  1  Ind.  498.  X  1'  Si4i.  %i.  ft  Shpw.  47.  1%  M9I; 

«f  Cro.  Jac.  *59,    r  f how.  »8o.  nt^.    ' 
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feifed  into  the  hands  of  the  -king^  who  granted  ihem  freib 
charters  with  fuch  alterations  as  were  thought  e^xpedient ; 
and,  during  their  ftatc  of  anarchy,  the  crown  named  all  dicir 
fisagiftrates.  This  exertion  of  power^  though  perhaps  in 
fummojure  it  was  for  the  moft  part  ftridily  legal,  gave  agreat- 
and  juft  alarm ;  the  new-modelling  of  ail  corporations'bemg 
a  very  large  ftriile  towards  eft^blifliing  arbitrary  powers  and^ 
therefore  it  was. thought  neceflary  at  the  revolution  to  bridle 
diis  branch  of  the  prerogative,  at  lead  fo  far  as  regarded  the 
metropolis,  by  ftatute  2  yf^  &  M.  c.  8.  which  ena&s,  that 
the  franchifes  of  the  city  of  London  fhall  never  hereafter  be 
feifed  or  forejudged  for  any  forfeiture  or  mi£lemefnor  what- 
Ibevcr. 

This  proceeding  is  however  now  applied  to  the  deeifion^ 
of  corporation  difputes  between  party  and  pa^ty,  without  any 
intervention  of  the  prerogative,  by  virtue  of  the  ftatute  9  Ann. 
c.  20.  which  permits  an  information  in  nature  of  quo  war» 
ranto  to  be  brought  with  leave  of  the  court,  ^t  the  relation  of 
any  perfon  defiring  toprofccute  the*  fame  (who  is  then'ftiled 
the  relator )  zgvxiSi  any  perfon  ufturping,  intruding  into,  or 
unlawfully  holding  any  franchife  or  office  in  any  city,  bo*^ 
TOUgh,  or  town  corporate  \  provides  for  it's  fpeedy  determi- 
nation;' and  divefts  that,  if  the  defendant  be  convi£^ed, 
judgment  of  oufter  (as  well  as'  a  fine)  may  be  given  againft 
him,  and  that  the  relator  (hall  pay  or  receive  cOfts  according 
to  the  event  of  the  fuit  (i). 


(1)  This  ftatute,  with  regard .  to  cofts,  e;ttends  only  to  ca(b' 
where  the  title  of  a  perfon  to  be  a  corporate  officer,  as  mayor, 
bailiff,  or  freeman,  is  in  queftion;  but  an  informatipn  to  try  the 
right  of  holding  a  court  is  not  within  it,  but  ftands  upon  the  com-' 
mbn  law  only,  and  being  a  prdfecution  in  the  name  of  the  l^gr 
no  eofts  are  given,     i  Burr*  402. 

-The  court  of  king's  bench  having  a  difcretionary  power  of 
g«attting  Informations  in  the  nature  nf  quo  *warranto,  had  long' ago 
cft^lifhed  a  general  rule  to  guide  their  difcretion,w«.  not  to  allow 
m  any  cafe  an  information  b  the^nature  qiqMo  nnmrrafUo  againft  a 
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6.  I^HE  writ  o£  mandamus'^  is  alfo  made  b]KtIie.rane  ftatute 
ip  Ann.,  c.  20.  a  moft  full -and  efFef^ual  remcdf^  in  the  firft 
place,  for  refufal  of  admifiion  where  a  perfon  is  entitled  to 
an  office  or  place  in  a^^  fuch  corporation ;  and^  fecondljT} 
for  wrongful  i-emoTal,  When  a  perfon.  is  legally  pofTefledk 
Thefe  are  injuries,  for  which  though  redrefs  for  the  party  in-  [  atf5  J 
tereft^d  may  \k  had  by  a&ife,  or  other  means,  yet  as  the  H-an- 
chifes  concern  the  public,  and  may  zEt£k  Ihe  adrniniftratidn 
of  juftice,  this  prerpgative  writ  alfo  iffues  from  the  court  df 
king's  bench ;  cx>mmanding,  upon  good  caufe  fliewn  to  the 
court,  the  party  complaining  to  be  admitted  or  reftored  to 
^l^is  ofBce*  And  the  ftatute  requires,  that  a  return  be  immew 
diately  made  to  the  firft  vmtoi  mandamus t  which  return  may 
be  pleaded  to  or  traverfed  by  the  profecutor,  and  his  anta- 
gonift  may  reply,  take  iflue^  or  demtif,  and  the  fame  prO'» 
ceedings  may  be  had,  as  if  ah  a£lion  on  the  cafe  had  been 
•brought,  for  making  a  falfe  return :  and,  after  judgment  ob- 
tained for  the  ptofeciitor,  he  fliall  have  a  peremptory  writ  o£ 
mandamus  to  compel  his  admiffion  or  reftitution  \  which  lat- 
ter (in  cafe  of  an  a£);ion}.is  efieSbed  by  a  writ  of  reftitutios  <• 

r  Sec  pag.  no.  «  11  Rep.  7^* 


peribtt  who  had  been  twenty-yeai-s  in  the  pofTeilion  of  his  franchife ; 
bat  having  reafbn  to  confider  this  too  extend ve  a  limit,  they  re- 
folved  upon  a  new  rule,  vix.  not  to  allow  fuch  an  information 
Againft  miy  p^tfpn  who  had  been  fix  years  in  poiTeilioa.  4  T.  R. 
284. 

Bi^t  die  legiflatnre  thinking  this  too  fudden  a  change  in  the  prac* 
tice  of  the  court,  and  becaale  it  did  not  extend  t9  informations 
6led  by, the  attbrncy-general,  enafted  by  31  Geo.  III.  c.  58.  that 
to |iny  information  in  the  nature  of  quo  warrartto',  for  the  exercife 
of  any  corporate  ofiice  or  franchife,  the  defendant  might  plead 
^m£  he  had'been  in  pofTei&on  of,  or  had  executed,  the  office  for 
fl^ears  or  more.  And  that  no  defendant  (hould  be  zffcGtcd  by 
any  defeft  in  the  tide'  of  the  perfon  from  whom  he  derived  his 
right  and  dtle,  if  that  perfon  had  been  in  the  undiftorbed.  exercife 
of  his  offiqe  or  franchife  fix  years  previous  to  the  filing  of  the  in-, 
formation; 

•  U  a.  So 
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So  ebtt  flow  the  writ  of  mandamus^  in  cafes  within  this  fta- 
tiiCCy  is  in  the  n^iture  of  an  adion:  whereupbn  the^partif. 
applying  and  fucceeding  may  be  entitled  to  poft^^.  19  cife  it 
be.th^.franchife  of.a  citizeo»  burgefs,  or*freem^  ^;  fscaai  HiQf. 
in  general^  a  yrritof  error  aiay  be  had  th^reupcHi  ^.  -  r 

This  writ  of.  mandamus  may  al£>  be.  ifliiedy  an  purffuuix;^. 
of  the  ftatute  1 1  Geo*  !•  c,  4.  in  cafe  within  the.  neguhrtim^: 
no  eiedion  (hall  be  made  of  the  mayor,  or  o^ber  clycf  officcar. 
of  any  city, '  borough,  or  town  corporate,  or  (being  J^^J* 
St  (hall  afterwards  become  void  5  requiring  the.  f^U^qra^t^. 
proceed  to  elediion,and  proper  courts  to  be  held  /or  acj^^ittipg. 
and  fwearing  th  the.  magiftratcs  fo  relpeftivcly  ^h&Afn..  „  .^. 

....  .^^     ,,.:  .-, 

We  hare  now  gone  tl^roogV  the  whole  circle  of  civil  in* 
juriesi   and. the  r<rc)t^r;9  ..which  the  laWs  of   £ngland  ha!Ve 
anxiouily  provided,  ^br  cachi     In  v^hifh  the  ftudent  caoiiot^ 
but  obfepre,  that;  ^^)^  piaui  difficulty  wliich  attends  their  di£-^ 
cuflion  arifi^  froi^  th^ir  ^reat  varictyi  .which  is  apt  at  our  firft  • 
acqii^jtita|i(ie:to'bree4.'»-co;nfurion  of  id^sis,  and  a  kind  of ' 
diftra^i9ftip.jUie:m^n>pry  :  a  difficulty  npt*  little  increafcd 
r  266  T  ty4heyery^immethodt^^arrangement,  in  which  they  are  de- 
livered x^  us,  by  our  ?t)ti^nt  writers,  and  the  numerous  terms 
of  art  in  which  i^he^^a^gB^ge-iof  our  anceftprs  has  oUcured 
them.  Term§-pf  art,tl^^G}>rill  unavoidably  be  in  ^11  fciences  \ 
the  ea^y  conc^iofi  ,ap^  ^h^ough  con>prehenCQn  of  .whidi 
niuft. depend. ypq^i  fpqq\>pnt  ^and  familiar  ufe;  and  the  more 
fubdiyided  any  branfii-p/  fjcreTi9e  is,*  the  ihorc  terms  inuft  be  : 
ufcd  to.  exprcfs.the  n;^ure  of  thefe  fev^^al  ftibdiyifionS'i^nd  , 
mark  out wfth  fuflicient^prccifian  thc:i4?as  they  are  mc^nt  to ; 
convey.     But  1  truftr. that /this  difficulty^ -however  great  .it , 
may  appear  at  firft  vie>v,  will  (brink  to  notjiing  uppn  a  neia^er 
and  more  frequent  approach ;  and  indeed  be  rather  adyanta* 
geau&than  of  any  diflcrvice^  l^y  imprititii^.Qn«Uie  fttid4^ 
mind  a  clear  and  diiUucl  notU^n  of  ^h^.na|;ttrq^f  the£s  fcrerai* . 
.  remedies.   .An4>  fuch  as.it  is^  it  arifes  prin^ipaUyifr^aft'tfae 

>  Star:  IX  C.t9,  III.  c.  11/ '  '  "k  1  Pi  Wim.  zii^ 
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excellence  of  our/Englilh  lawsi  iWiicHa^apit  their  redrcfi 
cxadkly  td  the  circumilahees  of  thc-ixijSi^'imrftlb  noefurniSi 
one  aikl  tlic  fame  afilien  fordlffcrthi't^dngs,  which  are  ini- 
pofliWe  to  be  brought  within  tne  md^^ftatii  titfcf iption ; 
whereby  every  man  knows  what  fattsfaftion  he  is  etui  tied  to 
€^ft&  hdtti  the  courts  of  jurtice/ antf  a^*Tittfe  as  pojSibl^  is 
Jcftin  the  bDcaft  of  the'judgcs,  whom  lh8  law  Appoints  to.  ad- 
thinxftef,  and  not  to'  prefcribe  the  remeciy.  And  I  may  ven- 
ture to  aflirm,  that  ther^  is  hardly  a  pofGBie^  injiiry^  that  can 
be  diFored  either  to  the  perfon  or  propefty^oL  another,  for' 
which  the  party  injtired  may  not  find  a  remedial  writ,  cony 
celyed  in'fiich  terms  as  arc  properly  and  fmgularly  adapted 
to  his  •own  particular  grievance.  •         ^ 

Ijr  the  fe^^al^petfoiial  aiWoms  which  ^e  h^ve  curforily 
ekpl^oed)  a&defbti'ts-efpafs,  detinue,  acti6n  on  the  cafe,  and 
the  like,^  iseafy  tdJoWerve  how  plain,  petfpicuous,  and  dm- 
pietfha  »em<kiy  ig,  asnihalked  out  by  the  antient  comtnoii  lawfc 
In-thc  methods  preftribed  for  the'  recovery  Of  larided  arid  other 
permanent  p^oporty^  fts  the  right  is  more  iritricikte,  the  feod^l^ 
or  rather  tfdrmai  remedy  by  real  a£tfoiis  is  fomewhat  more 
complex  and  diffic»ft,  and  attended  with  fome  delays.  And 
fince,  irtordeii  to  oUviite  thofe  difficultil^sf,  dnH  retrcnc^K  thofe 
deiay«i>^we  hav^  perttMtteil  the  rights  of  Tial  jproperty  to  be  [  267  J 
drawiv  iiito  qu^i^fl  ih  mix^d  or  perfonal  fttits,  we  are  {if ' 
nxuft'be''o\^fl6d)''6bllged  -to  have  recourfc id  fuch' arbitrary 
fididfts  and  fexpediefft*,  that  unlcfs  we  ha^ -developed  their 
princijH^s,  and  tiaceSd  oiit  their  progVefs  and  Hiftory^  our 
pceftnt  fj*ftii^  elf  i^dmeifialjuTirprudeiicc  (m  ft^  landed 

pifoj^ft^  "^i^bltfld ''apj^arthe  ftmir  intricate  and  unntfttiri! 
thiit'ev^r^w^s .ado|)tfey*%y  'a  free  znd  enlighttrncd  ^copy;    * 

Jfct^  thi^  IhtricaSy  of  our  legal  proccfs  wiHTjc  feiirid,  when  - 
atldixi^ily  c4)hMercdi  t6  be  oneiof  -  ft  btit 

notLidang^Qu^^ievil^j;  which  have  their  i^t  in  the  fnhne  of 
pur  conftitution,  apd  which  therefore  can  never  he  cured, 
without  hazarding  every  thing  that  is  dear  to  us.  In  abfo- 
lute  goveAhients,  when  new  arrangements  of  property  and 

U  3  ^  a  gradual 
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a  gradual  change  of  manners  have  deftroyed  the  original 
ideas,  on  which  the  laws  were  dcvifed  and  eftablifticd,  the 
prince  by  his  edi£l  may  promulge  a  new  code,  more  fuited 
to  the  prefent  emergencies.  But  when  laws  are.to  be  framed 
by  popular  aflcmblies,  even  of  the  reprefentative  kind,  it  is 
too  Herculean  a  ta&  to  begin  the  work  of  legiilation  afrefh^ 
and  extraft  a  new  fyftem  from  the  difcordant  opinions  of 
more  than  five  hundred  counfeilors.  A  fingle  legiflator  or 
an  cnterprizing  fovereign,  a  Solon  or  Lycurgus,  a  Juftinian 
or  a  Frederick,  may  at  any  time  form  a  concife,  and  perhaps, 
an  unifprm,  plan  of  juftice  :  and  eyil  betide  that  prefump^ 
tuous  fubjefk  who  q\ieftions  it's  wifdora  o|?, utility.  But 
who,  that  is  acquainted  with  the  difficulty  of  new-^modelling 
any  branch  of  our  ftatute  laws  (though  relating  but  to  roads^ 
or  to  parifh'fettlements)  will  conceive  it  ever  feafible  to  alter 
any  fundamental  point  of  the  common  law,  with  all  it's  ap^ 
pendages  and  confeqyents,  and  fet  up  another  rule  in  it's 
ftead  ?  When  therefore,  by  the  gradual  influence  of  foreign 
trade  and  domeftic  tranquillity,  the  fpirit  of  our  military 
-tenures  began  to  decay,  and  at  length  the  whole  ftrufturc 
was  removed,  the  judges  quickly  perceived  that  *the  forms 
and  delays  of  the  old  feodal  a£tions  (guarded  with  their  fe» 
veral  outworks  of  eflbins,  vouchers,  aid*prayers,  and  a  hun? 
dred  other  formidable  intrenchments)  were  ill  fuited  to  that 
C '  2(SR  ]  more  fimple  and  commercial  mode  of  property  which  fuc-? 
ceeded  the  former,  and  required  a  niore  fpeedy  decifion  of 
right,  to  facilitate  exchange  aqd  alienation.  Yet  they  wifely 
avoided  foliciting  any  great  legiflative  revolution  in  the  ol4 
eftabliihed  forms,  which  might  have  been  produftive  of  con- 
fequences  more  numerous  and  extenfive  than  the  moftpene*; 
trating  genius  could  forefee;  bi^tleft  them  as  they  were,  to. 
languifli  in  obfcurity  and  obliyionj,  and  endeavoured  by  a  fc* 
ries  of  minute  contrivances  to  accommodate  fuch  perfonal 
aftions,  as  were  then  in  ufe,-  to  all  the  moft  ufeful  purpofes 
of  remedial  juftice  :  and  where,  through  the  dread  of  innor 
vation,  they  hefitated  at  going  fo  far  as  perhaps  their  good 
fenfe  would  have  prompted  them,  they  left  an  opening  for 
the  more  liberal  and  cnterpri^iiig  judgesi  whq  have  fate  in 
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.t>iir  cowrts  of  .equity,  to  ihcw  them  their  error  hy  fupplying 
fthe  omifBons  of  the  courts  of  law.  And,  fince  the  new  ex- 
|>edien^  have  been  refined  by  the  praftice  of  more  than, a 
^century,  and  are  ftifficiently 'known  and  tinderftood,  they  in 
general  anf^er  the  ^urpofe  of  "doing  fpeedy  and  fubftantial 
Juftice,  inuch  better  than  eould  now  be  effefted  by  any  grc^t 
fundamental  alterations.  The  only  difficulty  that  attends 
-them  arifes  from  their  fictions  viicircuities :  but,  w^^**  once 
.  we  have  difcovered  the  pxoper  ctew^  that  labyrinthf  is  eafilj 
pervaded..' P*ir  fyftem  of  remedial  la>^  refehibles  an  old  Go- 
thic caftle,  erefked  in.  the,dayii^'.6f  cliisAlr/,  biit^JSttcid  i|p  foar 
:.^  modern  inhabitant.  The  nKxated  ramparts,  the  embattled 
to3«^ers,  and  the  trophied  tails,  are  magnificent  and  venc»- 
Table,  but  ufdefs,  and  therefore  negleftcd.  The  yiferlor 
apartments,  now  accommodi^ted'  to  daily'  ufe,  are  cheerful 
-and  commodious,  though  their  approaches  may  be  wind- 
ing and  difficult. 

In  this  part  of  o^r  difquifitions  I  hQwever  thoughft  it  mjr 
Juty  to  unfold,  as  far  as  intelligibly  I  could,  the  nature  of 
thefc  real  anions,  as  well  as  of  perfonal  remedies.  And  thi^ 
not  only  becaufe  they  are  ftill  in  force,  ftill  4:he  law  of  the 
Jand,  though  obfolete  and  difu(ed  j  and  m^y  perhaps,  ia 
their  turn,  be  hereaft^  with  fomev  neceflary  cpyrec^ions  called 
out  again  into  common  ufe  j  but  alfo  becairfe,  a$ ^  fenfible 
writer  has  well  obfervcd^j  "  whoever  confiders  liow.  great  a  f  2^9  ] 
**  coherence  there  is  between  the  ieyeral  parts  of  the  law, 
.  <*  and  how  ttiuch  the  reaibn  of  one  cafe  opens  arid  -depends 
2*^  upon  that  of  another,  will  I  prefume  be  far  {torn  thinking 
^*  any  pf  the  old  learning  ufelefs,  which  will  fo  much  coa» 
f *  duce  to  the  perfeQ:  undcrftanding  of  the>  modern.^'  And 
befides  I  fliowld  have  done  gxeat  injuftice  to,  the  i^o^under?  of 
.our  legal  conftitvition,  had  I  led  the  ftudent  to  imaginjc,  that 
the  remedial  ififtruments  of  pur  law  were  originally  contrived 
^n  fo  con^plicated  a  form,  aa we  now  prefent  t^f&m  tp  bis  yiew : 
had  I,  for  inftance,  entirely  pafied'over  the  direct  and  obvious 
remedies  by  aflifes  and  writs  of  entry,  and  opjj^  .lai4  befofe 
bim  the  modern  method  of  profrcuting  a  virFH  pf  5j^Wn^ 
»  jiawk.  Abr.  Co.  Litt.  jpw*". 

V4 


Digitized  by 


Google 


470  Private  Boor  III. 


CHAPTER     THE     EIGHTEENTH. 

6F    THE    Ptlil^UIT   OF   REMEPIES 

BY    ACTION;     AJiD    FIRST,    QF    THt 

ORIGINAL   WRIT. 


HAVING,  under  the  head  of  reirep  hj  ftiks  th^couris^ 
pointed  put  in  the  preceding  pages/in  the  firft  place, 
the  nature  and  fereral  J^a  of  courts  of  juftice,  wherein 
remedies  are  adminlftered  for  all  forts  of  priv'<ite  wrongs ;  and, 
in  the  fecond  place,  fliewn  to  which  of  thefe  courts  in  par- 
ticular application  muft  be  made  for  rcdrefs,  according  to 
the  diftiq^ion  of  injuries,  or,  in  other  words,  what  'urrongs 
are  eognizaHe  by  one  court,  and  what  by  another^'  Ppro- 
cceded,  under  the  title  of  injurief  cogrtizabU  *by  the  courts  of 
fommqn  law,  to  define  and  explain  the  fpecifical  remedies  by 
a£lion  provided  for  every  poffible  degree  of  wi^ong  or  injury ; 
*  as  well  fuch  remedies  as  are  dormant  and  out  of  ufe,  as  thofe 
which  are  in  every  day's  pra&ice,  apprehending  that  the  rea- 
fon  of  the  one  could  never  be  clearly  comprehended,  without 
fome  acquaintance  w}th  the  other :  and,  I  am  now,  in  the 
lad  place,  to  examine  the  manner  in  which  thefe  feveral  re- 
medies are  purfued  and  applied,  by  ^(X\on  .in  the  courts  of 
common  law  $  to  which  I  flial!  afterwards  fitbjoin  a  brief  ac- 
count of  the  proceedings  iti  courts  of  equity. 

In  treating  of  remedies;  by  aAion  at  commqn  law,  I  fli^U 
confine  myfcif  to  the  modertt  method  of  praftice  in  our  courts 
.  of  judicature.    For,  though  I  thought  it  neceffary  to  throw 
'  oiit  a  f&w  obiervations  oii  the  nature  of  real  aAions,  how- 
ever 
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€vcr  at  prcfent  difufcd,  in  order  to  demonftratc  the  coherence 
and  uniformity  of  our  lej^al  conftitution,  and  that  there  was 
nd  injury  fo  obftinatc  and  inveterate,  but  which  might  in 
the  end  be  eradicated  by  fomc  or  other  of  thofe  remedial 
writs;  yet  it  would  be  t6o  irkfome  a  taflc  to  perplex  both  my 
readers  and  myfelf -with  explaining  alh'thtf  jruks  of  proceed- 
ing in  thefe  obfolete  a£lionS|  which  are  frequently  mere 
pofitive  eftabliflinients,  thtforma^  etfigura  judtciij  and  con- 
duce 'very  'little  to  illuflrate  the  resffiair  ahd  fMiiamlmal 
grounds  of  the  law.-  Whet^ver,  I'a^pfellend  Hx^jTfvxj  at 
all  conduce  to  this  end,  I  ^ali*  enc^^oyr  ^tpbint  :^t  Hthcm 
incidentally. 

What  therefore  the  ftudent  may  expeft  in  this  and  the 
iucceeding  chaptei:s>.Jls.an  j^ppupt.  o£t^^  n^e^iod.*  o^  joor 
cceding  in.  and  prqfjicutiRg  a  £uit  upga^  ^ny  of  the.p^2|ial 
writs  .we  haye  before  ipoken  of,,  in  t}^c.jcpjixrp,pi  cojnmQ^i  j^l^ 
at  Wcftminfter  ;  jhat  he.ing  the  cpyyt.  pfjgifijUyxQjiftj^Wited 

^  for  the  profecution,of'aU  .civji^;^v^s.^^I,<,i^|;rue  tlx^^ 
courts  of  king'js  bench  ^Ofi  ,c^c^^i^r^1^^9^^^^^:yfithp^^^ 
trenching  upon  axxtipp^/o^ms,,  to,(e^tei)^^C^,|¥:mfid^al  ^- 
flucncc  to  the  neceffitie&of  moderAt;in]ij;g^  |»;^vf  .npw,p^ta\(;i|ed 
a  concurrent  jurifdi(lion..and.cogj^ii?^pci;^lQf,^^.rj;,ma^  -Qyil 
fusts :.  but,  ascaufcs^re  ibfic'^  cojjiUA^^b^,n)u^h,thp,fi^aic 
^dvocatesan4att^r%Y&>^pd  the  (^vjef4  5QKrtg4??J^4%W  JH^g^ 
haye  an  entirexani^up^CcU:iaji.w4{^h,pac,^Qt^.^ra^  thf  ^n^th^di 
and  forms  of  proceeding  s^ejig^^l}  m^grkl,rc.f{)e(9:s^  the  fapie 
in  a^l  ofthem;.  Sa.th^^t^^'ijj^giyiqg.ilp  fa!?i^rai{|-^r  Sjft9rj*'of 

'  theprogj?ieJG5>pf  afu\^|hrQ^gh>tU6XQw:f  o)^ 

«  111  ^leduclflgtKls'hfftory  tti^  (l'daenl^'*^Yohlfie'))^^H{%-V41f  fin<>1t4ie):eAary to 
mtift.  not  cxpeQ  WJh^rn  Mr  ip  ^r  cofly  p<mpf^.  piis  teJJ^^^lf^f  »ft^"* « » ^antient  an4 
ftanUy  ,ciicdj  a^  PT?,^'cai  Ju\pwlc^c  ii  .  /jUKiej^ix  j  ^^'^  V^t':*r t^Sflp^'  J>C  pro* 
not  fomuch  to  be  learned  from  any  books  "  cecdings  tHatliavc  bcenlhad  in  lomtipam- 
of  iaw^  as  from  experience*  and  attend -"  •  €ular  ji^^yons".  ->C  6(i)k^or^>^»'of  ftcbikical 
ance  on  the  courts.  The  compiler  mud  learning  wiii  alfo  be  found  very  conveni- 
therefore  he  frecjuentl^.  ob^jged  tot  r^ly  xnX «  froooi^v^l)i^a  pQ3^,of  .^liberal  eda. 
lipon  his  own  obfervations.;  which  in  cau<  n  and  tolerable  un<ierftanding  mzy 
g  neral  he  h^th  been  rfudious  ti>  avoicl  *  gfeih  pro  V*  nafd  as  much  as  js  fo^dent 
Where  thdfe  of  any  other  might  be  h^d .  for?  his  {)urpof6.  Thefe  »SMks  cffraBki^ 
To  accompany  and  iUuftfate  thefe  re-  as  they  are  c«lled»  are  all  fieay  much 
.piarkii  fucb  £entkmen  as  are  defigned      on  a  level,  in  point  of  compofition  an4 
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Aall  at  the  (ame  time  give  a  general  accoutit  of  the  proceeds 
ings  of  the  other  two  courts  ^  taking  notice,  however,  of  any 
iConGderable  difference  in  the  local  pra&ice  of  eech.  And 
the  fame  abftra£b  vill  moreover  afford  us  fome  general  idea 
of  the  conduA  of  a  caufe  in  the  inferior  courts  of  common 
law,  thofe  in  cities  and  boroughs,  or  in  the  court-baron,  or 
hundred,  or  county  court :  all  which  conform  (as  near  as 
may  be)  to  the  example  of  the  fuperior  tribunals,  to  .which 
their  caufes  may  probably  be,  in  foi^e  ftage  or  other^  rer 
moved. 

The  moft  natural  and  perfpicuous  waypf  confidering  the 
fubjed);  before  us  wiU  be  (I  apprehend)  to  purfue  it  in  the 
order  and  method  wherein  the  proceedings  themfelves  follow 
each  other ;  rather  thai^  ^o  diftrad:  and'  fubdivide  it  by  any 
more  logical  analyfis.  The  general  therefore  and  orderly 
parts  of  a  fuit  are  thefe ;  i.  The  original  writ :  2.  The  pror 
cefs:  3.  The  pleadings:  4.  The  iffue  or  demurrer:  5.  The 
trial :  6.  The  judgment,  and  it's  incidents :  7.  The  proceedr 
ings  in  nature  of  appeal^ :  3.  The  execujtion. 

First,  then,  of  the  Briginalj  or  original  writ  5  which  if 
the  beginning  or  foundation  of  the  fuit.  When  a  perfon 
hath  received  an  injury,  an4  thinks  it  worth  his  while  to  dcf 
inand  a  fatisfaflion  for  it,  he  is  to  cpnfider  with  himfelf,  or 
take  advice,  what  redrefs  the  law  has  given  for  that  injury  ^ 
and  thereupon  is  to  make  application  or  fi^it  to  the  crown, 
the  fountain  of  all  juftice,  for  that  particular  fpecific  remedy 
fvhich  he  is  determined  or  adyifed  to  purfue^  As,  for  money 
due  on  bond,  an  a£tion  of  debt ;  for  goods  detained  without 
force,  an  aAion  of  detinue  or  troven  or,  if  taken  with  force^ 
9n  action  of  trefpafs  vi  et  arfnis  i  or  to  try  the  title  of  landS| 

Iblid  inftru  Aion ;  fo  that  that  which  moft  grofsly  by  ignorant  or  carelefs  tran- 
^ars  the  lateft  edition  is  ufually  the  beft.  fcribers,  yet  it  has  traced  out  the  reafon 
JintGilitrt^sbtfltryandprafficeofthecourt  of  many  parts  of  our  modern  prafiice, 
pf  common pleai  is  a  b^okof  a  very  differ-  >  from  the  feodal  inftitutions  and  the  pri* 
..cot  ftUmp ;  and  though  (like  the  reft  mitive  conftru€tion  of  our  courts,  in  a 
t£  his  pofthumotts  worki)  it  has  fi^fecd    moi^  clear  apd  in|«niom  manaer. 
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t  writ  ofeniry  or  a^ion  of  trcfpafs  in  ejeSment ;  or^  for)  any 
^Qnfequential  injury  received,  a  fpeoial  a£kion  on  the  caft.  To 
•this  end  he  is  to  Tiie  out,  or  purchafe  by  paying  the  ftated 
fees,  an  original^  or  original  writ,  from  ^he  court  of  chancery, 
which  is  the  cffictna  jufiiiiae^  the  fliop  or  mint  of  juftice, 
wherein  all  the  king's  writs  are  framed.  It  is  a  mandatory 
letter  from  the  king  in  parchment,  fealed  with  his  great  feal  **» 
and  direded  to  the  fherifF  of  the  county  wherein  the  injury 
Is  committed  or  fi^ppofed  fo  to  be,  requiring  him  to  com- 
mand the  wrongdoer  or  party  accufed,  cither  to  do  jufticc 
to  the  complainant^  or  elfe  to  appear  in  court,  and  anfwer 
the  accufation  againft  him.  Whatever  the  fhprifF  does  in 
purfuance  of  this  writ,  he  muft  return  or  certify  to  the  court 
of  common  pleas,  together  with  th^  writ  itfelf :  which  is  the 
foundation  of  the  jarifdi£lion  of  that  court,  being  the  king'^ 
iirarrant  for  the  judges  to  proceed  to  the  determination  of  the 
tsaufc.     For  it  was  a  ma^^im  introduced  by  the  Normans, 

.  that  there  (hould  be  no  proceedings  in  common  pleas  before 
the  king's  juftices  without  his  original  writ ;  becaufe  they 
held  it  unfit  that  thofe  juftices,  being  only  the  fubftitutes  of 
the  crown,  (hould  take  cognisance  of  any  thing  but  what 
was  thus  exprefsly  referred  to  their  judgment  ^.  Howevcrj^ 
in  fmall  a£kions  below  the  value  of  forty  (hillings,  which 
are  brought  itf  the  court-baron  or  county  court,  no  royal 
writ  is  neceflary  \  but  the  foundation  of  fuch  fuits  continues 
to  be  (as  in  the  times  of  the  Saxons)  not  by  original  nurit^ 
|)ut  by  plaint  **  j  that  is,  by  a  priyate  memorial  tendered  in 
ppen  court  to  the  judge,  wherein  the  party  injured  fets  forth 
his  caufe  of  adHon :  and  the  judge  is  bound  of  common 

<  right  to  adminifter  juftice  therein,  without  any  fpecial  man? 
date  from  the  king.  Now  indeed  even  the  royal  writs  are 
held  to  be  dem^ndable  of  co^nmon  right,  on  paying  the  ufua^ 
fees :  for  any  delay  in  the  granting  them,  or  fetting  an  un- 
ufual  or  exorbitant  piice  upon  them,  would  be  a  breach  of 
magna  carta,  c.  29.  "  nulli  vendemus,  nulli  negabimus^  out 
ff  differemus  juftitiam  vel  reffum.** 

k  Finch.  L.  237.  ^  ffirn  c  2.  §  3. 

«  fku  L  a.  c.  34t 

-     >  .  Oricinil 
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'  Orcginal  writs  are  cither  optimal  or  peremptory  i  or,  in 
the  language  of  our  lawyers,  they  are  either  a  praecipe^  or  a 
Ji  te  fecerit  fecurum  *.    The  praecipe  is  in  the  alternative,  com- 
jnanding  the  defendant  to  do  the  thing  required,, or  ikew  the 
reafon  wherefore  he  hath  not  done  it  t    1  he  uCc  q{  this  writ 
is  where  fomething  certain  is  demanded  by  the  plaii>tiff^ 
which  it  is  incumbent  on  the  defendant  himfelf  to  perform ;. 
as,  to  reftore  the  pofTeflion  of  land,  to  pay  a  certain  liqui* 
•dated  debt,  to  perform  a  fpecific  covenant,  to  render  an  aC* 
count,  and  the  like :  in  all  which  cafes  tlie  writ  is  dravrn  np 
in  the  form  of  a  precipe  ox  command,  to  do  thu;^  or  (hew 
caufe  to  the  contrary  \  giving  the  defendant  his  choice,  to 
redrefs  the  injury  or  Hand  the  fuit.     The  other  fpecies  of 
original  writs  is  called  zji fecerit  te  fecurum^  from  the  .words 
of  the  writ ;  which  direSs  the  iheriff  to  caufe  the  defendant, 
to  appear  in  court,  without  any  option,  given  liim,«prpvided 
the  plaintiff  gives  the  (heriff  fecurity  effe£tualiy  to  profccutc 
his  claim  ^.     This  writ  is  in  ufe,  where  nothing  is  fpecijBcally 
demanded,  but  only  a  fatisfa£lion  io  general  \,  t9  obtain 
which,  and  minifter  complete  redrefs,  the  intervention  of  Come 
judicature  is  neceiTary.    Such  are  writs  of  trefpafs,  or  on  the 
cafe,  wherein  no  debt  or  other  fpecific  thing  i&.fu^d  for.  in 
certain,  but  only  damages  to  be  affeffed  by.  a  jui;iy.  .  j]|p^  this 
end  the  defendant  is  immediately  called  upon  to  a]}pe^j  in  • 
cpurt,  provided  the  plaintiff  gives  good  fecurity  o^iPBofe- 
cuting  his  claini.     Both  fpecies  of  writs  are  /f^<f'd,  oj:  figi*  , 
neffed,  in  the  kipg*s  own  narpe  i  "  witnefs  o^rfelf  4tj(5??^eft*  ,. 
«  minfter,"  or  wherever  the  chancery  may  beheld^  j^-  _;>. 

The  fecurity . here  fpokcn  of,  to^be  giyen  by  the.. plaintiff  • 
for  profecuting  his  claim,' is  com  moo.  tQ,  both  ^wr^it^jiidiough  . 
it  gives  denomination. only  to  the;,  latter.  .  'P^fwh^fe^dfrltcia  ; 
at  prcfent  hecome  a, mere  matter. of  fprmj  ;jjn^'jQhn.Doc:,  * 
and  Richard  Roe  arf  always  returned  as  thi;  fta^dj.ng.plcdges .  : 
for  this  purpofe.     The  anticnt  ufe  of  them  was  to  anfwer  for 

e  Finch." L.  »57.  .  r  A|>p,eiid.  No,  if*  §  iV«    -       • 

f  Append.  No. III.^  1. 
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the  plaintiff,  who  in  cafe  he  brought  amaflion  widbput  cai>fe^ 
or  failed  in  the  profecution  of  it  when  brought,  was  liable 
Co  ian' amercement  from  the  "crown  for  raifina  a  faife  accufa^ 
tion  J  ah(l  io  the  fotm  of  fjieijudgn^ent  ftm  is?\.  In  like 
manner^  as  by  the  Gothic  coriftitutions'no  perfon  was.pet;^. 
mitted"  to' fajr^  complaint  again  ft  another,  ^f  nifi  fub  fcrip" 
^^  turd' dMij^egijicatiotie  tnun^tejltupi^  quoJ  aBionem  vellet  per^ 
*«y2'i^B^'*Vari<h,'2t5'by  tlie'^M^ys  of  Sancho  I.  king  of  Portu- 
gal, j'diim^isVferif  giv^n'againft  a  plaintiff  who  profecuted  » 

grt^uiiaiSfe  s^dn*':  V '"7    '"r      '  ■-  -, ;  -  '  -'^ 

THE^?l{ifyi*OnSX'lrf&u^^^^^ defeiidaht  \§  brcfered.to  appear  ia 
court,* and'oh'Which.th^  to  b^g  In  the  writ  and 

report  hoi^  Tit  fie  \\^i  obeyed  it, :  is  called  the  return  of  the 
writ ;  itlScing 'tlicn  l^eftirhlSrd 'by  him, fo' the  king's  juilices  at 
Weffriiinifer."  ■  Ahd''itls*^^l\^ay§  made  returnable  at  the  dif-  . 
t»nc^  dTit<fcaft  fifteerrd^ys  firom  the  date  or  te/le^  that  the 
defendants  may  h^ve  titiie^tocolne  up.toWeftminfter,  even 
from  the' liioft  remote  parts  ^bftlie  kingdom, ;  and  upon  fome 
ddy  in  baC'of  the  fotir  fh-ms^  In  which  the  court  fits  for  the 

^iiifpatcK  of  biifinefs.  *  ''    -  -"' 

These  ttrnis  afe^i^Jpbted'  by  Mr.  Selden  *  to  l^ave  been 
iaftituted'by  W511iai6  the  conqueror :  but  fir  Henry  Spelman 
hath  cfcafly  and  leitnedty  {hewn,  :hat  they 'were  gradually 
formedTroth  the  canonical  conflritutions  of  fhe  church ;  being 
indeed  nd  other  than  thofe  leifure  feafons  of  the  year,  which 
were  not  occupied  ty  the  great  feftivals  or  fafts,  or  which 
were  uot  liable  to  the  general  avocations  of  rural  bufinefs^ 
Throughout  all  chriftcndom,  in  very  early  times,  the  whol^ 
jear  wa^^  one  <^nti iiual  terhx  For  hearing  arid  deciding  caufes.  . 
For  the  dwaftlan  magiftrafces,  to  dillinguiih  themfelves  from 
the  heathens,  Who  vf^cre  extremely  fuperftitious  in  the  obfer- 
Yatian-  of  thefr  rf/W  fajft  it.nefajii^  went  inpto  a  cpntrary  e;ci 
tremc^andttdniiniiltiredjtiftice  upon  afldays  alike. '  Till.at 


h  Finch,  t.  1S9.  if^t,  k  Mod.  Un.  Hift.  wtti.  45, 

1  $tUrn»  ^ijan  OotMr^iL^  ^  >  '  Jan.  ArgL  /.  2.  §  9. 
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length  the  church  interpofed  and  exempted  certain  holy  fea- 
fons  from  being  profi^ned  by  the  tumult  of  forenfic  litigationsi 
As,  particularl||  the  time  of  advent  and  chriftmas,  which 
gave  tife  to  the  wintef  vacation ;  the  time  of  lent  and  eafter> 
which  created  ^hat  in  the  fpring  5  the  time  of  pehtecoft, 
which  produced  the  thirds  and  the  lorig  vacation,  between 
midfumm^r  and  michaelmas,  which  was  allowed  for  the  hay 
time  and  harveft^  All  fundays  alfo,  arid  fbnie  particular  fef- 
tivals,  as  the  days  of  the  purification,  afcenfion,  and  fome 
others,  wete  included  in  the  fame  prohibition  2  which  was 
eftablilhed  by  a  canon  of  the  church,  A.  D.  jij.  and  was 
fortified  by  an  imperial  conftitution  of  the  younger  Theodo-< 
£us,  comprized  in' the  Theodofan  code"*. 

Afterwards,  when  our  own  legal  conftitution  dame  td 
be  fettled,  the  commencement  and  duration  of  our  law  terms 
were  appointed  with  an  eye  to  thofe  Canonical  prohibitions  5 
and  it  was  ordered  by  the  laws  of  king  Edward  the  confef* 
for ",  that  from  advent  to  the  ofkave  of  the  epiphany,  from 
feptuagefima  to  the  oftavc  of  eafter,  from  the  afcenfion  to  the 
odave  of  pentecoft,  and  from  three  in  the  afternoon  of,  all 
faturdays  till  monday  morning,  the  peace  of  God  and  of 
holy  church  (hall  be  kept  throughout  all  the  kingdom.  And 
fo  extravagant  was  afterwards  the  regard  that  was  paid  to 
thefe  holy  times,  that  though  the  author  of  the  mirror  • 
mentions  only  one  vacation  of  any  confiderable  length,  con* 
taining  the  months  of  Auguft  and  September,  yet  Brltton  is 
exprefs**,  that  in  the  reign  of  king  Edward  the  firft  no 
fecular  plei  could  be  held,  nor  any  man  fworn  on  the 
evangelifts  %  in  the  times  of  advent,  lent,  pentecoft,  harveft 
and  vintage,  the  days  of  the  grcat  litanies,  and  all  folemn 
feftivals.  But  he«  adds,  that  the  bifhops  did  neverthdeis 
grant  difpenfations,  (of  which  many  are  preferved  in  Rymcr's 
foedera")  that  aflifes  and  juries  might  be  talfen  in  fome  of 

n  Spcbnan  of  the  terms.  I^c.  53. 

A  r.  3.  dt  temporilut  et  ^iihus  fach,  '  4  See  ptg.  59. 

?«.  3.§8-  .       .  ^t<mf.Hm.ULp0/m.  ^' 
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thcfc  holy  fearifons,:    And  foon  afterwards  a  general  Jifpenfa- 
tion  was  eftabliihed  by  ftatute  Weftm.  i.    3  Edw*  I.  c.  51.  [  277  J 
which  declares,  that,  "  by  the  affetit  of  all  the  prelates,  aiSfes  i 

<*  of  novel  diffetfiny  mort  d^ancejlcrj  and  darrein  prefentment 
**  feall  be  taken  in  advent,  fcptnagefima,  and  lent ;  and  that 
/<  at  the  fpecial  requcft  of  the  king  to  the  bifliops."  The 
portions  of  time,  that  were  not  included  within  thefe  pro- 
hibited feafons,  fell  naturally  into  a  fourfold  divifion,  and^ 
from  fome  feftival  ddy  that  immediately.preceded  their  com- 
mencement, were  denominated  the  terms  of  St.  Hilary,  of 
Eafter,  of  the  Holy  Trinity,  and  of  St.  Michael :  which 
terms  have  been  finte  regulated  and  abbreviated  by  feveral 
^£ls  of  parliament ;  particulariy  Ttinity  term  by  ftatute 
32  Hen.  VIII.  c.  21.  and  Michaelmas  term  by  ftatute 
1 6  Gar.  L  c.  6.  and  again  by  ftatute  24  Geo.  II.  c.  48. 

There  are  in  each  of  thefe  terms  ftated  days  called  dap 
%h  banh^  dies  in  banco  :■  that  is,  days  of  appearance'in  the  court 
of  conmion  bench.  They  are  generally  at  die  diftance  of 
about  a  week  from  each  other,  and  have  reference  to  fome 
feftival  of  the  church.  On  fome  one  of  thefe  days  in  bank 
alt  original  writs  muft  be  made  returnable  ?  and  therefore 
they  ate  geheraffy  called  the  returns  of  that  term :  whereof 
every  term  has  more  or  lefs,  faid  by  the  mirror  •  to  have  beeij 
originally  fiied  by  king  Alfred,  but  certainly  fettled  as  early 
a$  die  ftatute  of  5 1  Hen.  III.  ft.  2.  But  though  many  of  the 
return  days  are  fixed  upon  fundays,  yet  the  court  never  fits  ta 
receive  thefe  returns  till  the  monday  after* :  and  therefore  no 
proceedings  can  be  held,  or  judgment  can  be  given,  or  fup- 

pofed  to  be  given^  on  the  funday  "• 

.  •♦ 

The  firft  return  in  every  term  iSy  properly  (peaking,  the 
firft  day  in^that  term  \  as,  fof  inftance,  the  oftave  of  St.  Hi^ 
lary,  or  the  eighth  day  inclufive  after  the  feaft  of  that  faint  i 
which  foiling  on  the  diirteenth  of  January^  the  odtave  there- 

•  c.  5.  ^  io8«  Qi  Jon.  156.  Swann& Broome. ^.it.^ 

t  Jlegif^.l9V  Salk.627.  6  Mod.  250.       Mkb,  5  GcoJJJ,  etin  Dm*  Proc»  1766. 
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fore  or  firft  day  of  Hilary  term  is  the  twentieth  of  Jauutry 
And  thereon  the  court  fits  to  talx  ejfoigm^  6r  excufes,  for  fuch 
C  278  3  ?is  do  not  appear  according  to  the  fummons  of* the  writ: 
wherefore  this  is  ufually  called  /the  ejf^ign  day  of  the  terra* 
But  on  every  return-day  in  the  t^iro,  the  perfon  fummdned 
has  three  days  of  grace,  beyoftd  .the  day  named  in  the  writ, 
in  which  to  make  his  appearanoc  \  .and  if  be  appears  on  the 
fourth  day  irjclufiye,  quarto  die  poflyit  is  fufficient.  For  our 
fturdy  anceftors  htjid  it  beneath  the  cgndition  of  a  freeman  to 
appear,  or  to  do  any  other  acl,  at  the  prdcife  time  appointed* 
The  feodal  lavv  therefore  always  allpvt^ed  three  diftip<^  days 
of  citation,  before  the  defendant  was.  adjudged  contumacious 
for,  not  appearing  * :  preferving  in  this  rcfpeft  the  German 
cuftpm,Qf  which  Tacitus  thus  f peaks  %  ^^  illud  ex  liberiate 
*'  vititfntj  .qupd  non  Jtmul  .nee  juffi  ccnveniunt ;  fed.  et  alter  et 
**  tertius  dies  cufi^atione  coeuntittm  abfumitur**  And  a  fimilar 
indulgence  prevailed  in  the  Gothic  conftitutioh :  ^^  iltud  enim 
*^  nimiae  libertatis  indicium^  concejfa  toties  irnptmitas  non  pa- 
«*  rendi ;  nee  enim  trinis  judicii  conjejfthus  poenam  perditae 
**  caufae  contumax  meruit^y  Therefore,  at  the  beginning 
pf  each  term,  the  court  does  not. ufually y  fit  for  difyateh  of 
bufinefs.till  t\\^  fourth  ox  appearance  day,  as  in  Hilary  term 
on  the  t^w^ntyr third  of  January  (i );  and  in  Trinity  term,  by 
ftatute  32  Hen.  Vm.  c-  ai.  not  till  thtffth  day,'*the  j%«r/A 

^  Feud.  I.  2.  t,  22.  »  Stlern."  dejuri  Goth*  I.  I«  c*  6. 

'  '^,demor,  Cer,  c.  il»  r'See  i  Bulft.  35. 


*  (i)  Michaelmas  term- always  begins  on  thc'6th'of  Novem- 
ber»  and  ends  on  the  28ch  of  the  fame  month;  Hilary  term  al- 
Wtys  begins  on  the.a3d  of  January,  and  ends  on  the  42th  of 
February;  unlefs  any  of  thefe*  four  days  falls  on  a  ihndaf ,  then 
the  term  begins  or  ends  on  the  day  following.  Eafter',tcrm 
begins  always  on  the  wednefday  fortnight  after  Eafter  fuhd^y,,and 
ends  on  the  monday.  three  weeks  afterwards.  Trinity  term 
begins  always  on  the  friday  after  Trinity  fund  ay,  and  ends  on 
the  wedncfday  fortnight  after  it  begins.     1  Cromp,  Ptac.  i. 
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happening  oil  the  gteat  popifli  fcftival  of  Corpus  Chrtfti*. 
"which  days  are  therefore  called  and  fet  down  in  the  alma- 
nacs as  the  iirft^days  of  the  tetm  i  and  the  court  alfo  fits  till 
the  quarto  die  poji  or  appearance-day  of  the  lad  T^tttrD^^^^^jhich 
is  therefore  the  end,  of  each  term.  ^ 

*  See  Spdman  on  the  terms,  cfa.  17.  ndical  day.    Yet  la  17OS1'  1713^  tfld 

'  Note,  tbat  ijf  the  feaft  of  faioC  John  the  |  ^%^y  when  taidiTiumnto  day  fell  upon 

baptilt,  or  midfumme^  day,  fallfon  the  what  ««s  regul^y  the  Ufi  day  of  the 

morrow  o(Ccrj>us  Cbrtfii  day»  (as  it  did  terxti,  the  courts  did  not  then  fitj  but  it 

A,  D,  1 614,  1698,  and  1 709,  and  will  was  regarded  like  a  Sunday^  and  the  term 

again  wf.  !>•  1791*)  Trinity  full  term  was  prolonged  to  the  twcsty-fifth  of 

then  cffumencet  and  the  courts  fit  on  that  JunCr  (Ret*  C.  B,  Banh.  176.) 
.  day  j  though  in  other  years  i^  itiio  ju-- 
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CHAPTER     THE     NINETEENTH. 

OP     PROCESS. 


THE  next  ftcp  for  carrying  on  the  fuit,  after  fuing  out 
the  original,  is  called  the  prociefs ;  being  the  means  of 
compelling  the  defendant  to  appear  in  court.  This  is  fome- 
times  called  original  procefs,  being  founded  upon  the  original 
writ ;  and  alfo  to  diftinguiib  it  from  me/ne  or  intermediate 
procefsj  which  iflues,  pending  the  fuit,  upon  feme  collateral 
interlocutory  matter  i  as  to  fummon  juries,  \f itnefles,  and 
the  like  *.  Mejne  procefs  is  alfo  fometimes  put  in  contra- 
di{tin£Hon  to  ^/w/ procefs,  or  ^xoctis  of  execution  g  and  then 
it  fignifies  all  fuch  procefs  as  intervenes  between  the  begin-  ' 
ning  and  end  of  a  fuit. 

But  procefs,  as  we  are  now  to  confider  it,  is  the  method 
taken  by  the  law  to  cojtnpel  a  compliance  with  the  original 
writ,  of  which  the  primary  ftcp  is  by  giving  the  party  notice 
to  obey  it.  This  notice  is  given  upon  all  real  praecipes^  and 
alfo  iipon  all  perfonal  writs  for  injuries  not  againft  the  peace, 
hy/ummons ;  which  is  a  warning  to  appear  in  court  at  the 
return  of  the  original  writ,  given  to  the  defendant  by  two  of 
the  IherifPs  meflengers  ctlWcA  fummoners^  either  in  perfon  or 
left  at  his  houfe  or  land  ^ :  in  like  manner  as  in  the  civil  law 
the  firft  procefs  is  by  perfonal  citation,  in  jus  vocando  ^^  This 
warning  on  the  land  is  given,  in  real  aftions,  by  creeling  a 
white  ftick  or  wand  on  the  defendant's  grounds  *  j  (which 
ft  ick  or  wand  among  the  northern  nations  is  called  the  baculus 

«  Finch,  L.  436.  c  pf,  2.  4..  i. 

i»  Ihid,  344.  d  Dilt.  of  iher.  c»  3^. 
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,  fiunciatoiius^)  ini  by  ftatute  31  Eliz.  c.  3.  the  notice  mud 
alio  be  proclaimed  on  fome  funday  before  the  door  of  the 
parifh  church.  * 

..  Ip  the  defendant  difobeys  this  verbal  monition,  the  next 
procefs  is  by  writ  of  atts^chment,  ox  poney  fo  called  from  the 
words  of  the  writ  ^  "  pone  per  vadium  etfalvos  pkgioSy  plit 
**  by  gage  and  fafe  pledges  A,  B.  the  defendant,  ^r."  Thi$ 
is  a  writ,  not  iffuing  out  of  chancery,  but  Out  of  the  court  of 
common  pleas,  being  grounded  on  the  non-appearance  of  the 
-defendant  at  the  return  of  the  original  writ  •,  and  thereby  the 
fheriff  is  commanded  to  attach  him^  by  taking  gage^  that  is, 
certain  of  his  goods,  which  he  flialj  forfeit  if  he  doth  not 
appear^)  or  by  making  him  &iiA  fafe  pledges  or  fureties  who 
fliall  he  amerced  in  cafe  of  his  non-appearance  ^.  This  is 
alfo  xhp  firft  and  immediate  procefs,  without  any  prevfous 
fummons,  upon  aftions  of  trefpafs  vi  et  armis^  or  for  other 
injuries,  which  though  not  forcible  are  yet  trefpafles  agaihfl 
the  peace,  as  deceit  and  confpiracy  * ;  where  the  violence  of 
the  wrong  requires  a  more  fpcedy  remedy,  and  therefore  the 
original  writ  commands  the  defendant  to  be  at  onee  attach- 
ed, without  iny  precedent  warning  i* 

I)F,  after  attachment j  the  defendant  ttcgleiis  to  appear,'  he  not 
only  forfeits  this  fecurity,but  is  moreover  to  be  farther  compel- 
led by  writ  of  djftringas  ^,  or  diflrtfsy  tt^nite  :  which  is  a  fiib- 
fequent  procefs  ifluing  from  the  court  of  common  pleas,  com- 
manding the  fheriff  to  diftrein  the  defendant  from  time  to  time> 
and  continually  afterwards,  by  taking  bis  goods  and  the  profits 
of  his  lands,  which  are  called  iffues,  and  which  l;>y  the  com- 
mon law  he  forfeits  to  the  king  if  he  doth  not  appear  ^  But 
now  the  iffues  njay  be  fold,  if  the  court  (hall  fo  diredij  iA 
order  to  defray  the  reafonablc  cofts  of  tht  plaintiff*.  In  like 

e  Stiemh.  dejure  Stieon.  I.  i,  e.  6.  j  App-nd  N'  II.  §  t, 

f  Append.  N»  III.  §  a.  k  Aypeirf   K^  III.  ^  2. 

g  Finch.  L.  345.     lord  Raym.  zjZ,  I  Finth.  L.  352. 

»•  Pait.  iher.  c.  32.  m  Stat,  jc  Geo.  HI.  c  5c; 


I  fiAch.  L.  305.  352. 
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manner  by  the  civil  law,  if  the  defendant  abfconds,  fo  that 
the  citation  is  of  no  cSc&,  "  mittitur  adver/arius  inpeJleJJi<H 
••  nem  bonorum  ejus "." 

Akd  here  by  the  common,  as  well  as  the  civil,  law  the 
procefs  ended  in  cafe  of  injuries  without  force :  the  defend- 
ant, if  he  had^ny  fubftance,  being  gradually  ftripped  of  it 
all  by  repeated  diftrefles,  till  he  rendered  obedience  to  the 
king's  writ  \  and,  if  he  had  no  fubftance,  the  law  held  him 
incapable  of  ngaking  fatisfadijen,  and  therefore  looked  upon 
all  farther  pro^efs  as  nugatory.     And  befides,  upon  feodal 
principles,  the  perfon  of  a  feudatory  was  not  liable  to  be  at- 
tached for  injuries  merely  civil,  left  thereby  his  lord  ihould 
be  deprived  of  his  pcrfonal  ferviccs.    But,  in  cafeis  of  injury 
accompanied  wijth  force,  the  law,  to  puniftr  the  breach  of 
the  peace  and  prevent  it's  dift^rbancc  for  th^j^fijttirc,  pro- 
vided alfo  a  procefs  agalnft  the  defendant's /^r;^;?  fn  cafe  he 
negld^ierf  to  appear  upon  the  former  procefs  of  attachmcht, 
or  had  ho  fubftance  whereby  to  be  attached  5  fubjcfting  his 
body  to  imprifonment  by  the  writ  of  capias^  ad  refpondendum  ^ 
But  this  immunity  -of  the  defendant's  perfon,  in  cafe  of 
jHeaceable  though  fraudulent  injuries,  producing  great  con- 
tempt of  thfe  law. in  indigent  wrongdoers,  a  capias  was  alfo 
allowed,  to  arreft  the  perfon,  in  aftions  of  accounty  though 
no  breach  of  the  peace  be  fuggcfted,  by  the  ftatutcs  of  Mirl- 
bridge,  52  Hen.  III.  c.'ij.  and  Weftm.  2.  13  Edw.  I.  c.  11; 
in  adlions  of  debt  and  detinue^  by  ftatute  25  Edw.  III.  c.  17. 
and  in  all  aftions  on  the  cafey  by  ftatute  19  Hen.  VII.  ci  9, 
Before  which  laft  ftatute  a  praftice  had  been  introduced  of 
commencing  the  fuit  by  bringing  an  original  writ  of  trefpafs 
quare  claufum  fregity  for  breaking  the  plaintifPs  clofe,  vi  ei 
nrtniss  which  by  the  old  common  law  fubje£led  the  defend- 
milt's  perfon  to  be  arrefted  by  writ  ,of  capias:  and  then  after- 
wards, by  connyvance  of  the  court,  the  plaintiff  might  pro- 
ceed to  profecute  for  any  other  lefs  forcible  injury.    This 
practice  (through  cuftom  rather  than  neceffity,  and  for  faVing 
{(>me  trouble  and  expenfe,  in  fuing  out  a  fpecial  original 

«  Ff,  a.  4. 19.  •  3  Rep.  is* 
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adapted  to  the  particular  injury)  ftill  continues  in  almoft  all 
C2lfes9  except  in  aftions  of  debt ;  though  now,  by  virtue  of 
the  ftatutes  above  cited  and  others,  a  capms  might  be  had 
upon  almofk  every  fpecies  of  complaint. 

If  therefore  the  defendant  being  fummbned.  or  attached 
tnftke.s  default,  and  neglefts  tp  appear  •,  or  if  the  (herifF  re- 
turns ^  nihil,  or  that  the  defendant  hath  nothing  whereby  he 
may  be  fummoned,  attached,  or  diftreined ;  the  capias  now 
ufually  iffuesP:  being  a  writ  commanding  the  (heriflFto  take 
the  body  of  the  defendant  if  he  may  be  found  in  his  baili- 
wick, or  county,  and  him  fafely  to  keep,  fo  that  he  may  h^ve 
him  in  court  on  the  day  of  the  return,  to  anfwer  to  the  plain- 
tiff of  a  plea  of  debt,  or  trefpafs,  fa*f.  as  the  cafe  may  be. 
This  writ,  and  all  others  fubfequent  to  the  original  writ,  not 
iffuing  out  of  chancery  but  from  the  court  into  which  the 
original  was  returnable,  and  being  grounded  on  what  has 
paffed  in  that  court  in  confequence  of  the  (herifTs  return,  arc 
called  judicial,  not  origins!  writs }  they  iffue  under  the  pri- 
vate feal  of  that  court,  and  not  under  the  great  feal  of  Eng- 
land 5  and  arc  tefie^dy  not  in  the  king's  name,  but  in  that  of 
the  chief  (or,  if  there  be  no  chief,  of  the  fenior)  juftice  only. 
And  thefe  feveral  writs  being  grounded  on  the  flieriff's  re- 
.  turn,  muft  refpe£lively  bear  date  the  fame  day  on  which  the 
writ  immediately  preceding  was  returnable* 

This  is  the  regular  and  orderly  method  of  procefs.  But 
U  is  now  ufual  in  praftice,  to  fue  out  the  capias  in  the  firft 
inftance,  upon  a  fuppofed  return  of  the  (heriff >  efpecially  if 
it  be  fufpe^ed  diat  the  defendant,  upon  notice  of  the  a£kion, 
will  abfcond :  and  afterwards  a  fi<flitious  original  is  drawn  up^ 
if  the  party  is  called  upon  fo  to  do,  with  a  proper  return 
thereupon,  in  order  to  give  the  proceedings  a  colour  of  regu- 
larity. When  this  capias  is  delivered  to  the  flieriff,  he  by  his 
iinder-Oieri^  grants  a  warrant  to  his  inferior  ofhcers,  or  bai- 
liffs, to  e^^ecute  it  on  the  defendant.  And,  if  the  fheriff  of 
'  Pxfordihire  (in  which  county  the  injury  is  fuppofed  to  bo 
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comjpriittexl  and  the  adion  is  bid)  cannot  find  th^  defendant 
[  283  ]  ip  his  jurifdidlipn,  he  returns  that  he  is  not  found^  non  ejl  in^. 
ventus^  in  his  bailiwick :  whereupon  another  writ  iflucs, 
called  a  teftatum  capias  %  direfled  to  the  fheriff  of  the 
county  where  the  defendant  is  fuppofed  Xo  refide,  as  of 
Berkftiire,  reciting  the  former  writ,  and  that  it  is  teftjfiedi  tef- 
tatum efty  that  the  defendant  lurks  or  wanders  in  Ai/ hailiwick, 
wherefore  he  is  commanded  to  take  him,  as  in  the  former  ra- 
piaf.  But  here  alfo,  when  the  aftion  is  brought  in  one 
county  and  the  defendant  lives  in  another,  it  is  ufual,  for 
faving  trouble,  time,  a^d  expcnfe,  to  make  out  a  tejlatum  ca- 
pw  a(  the  firft;  fuppofing  not  only  an  original,  but  alfo  a 
former  capias ^  to  have  Been  granted,  which  in  faft  never  was. 
And  this  fi£lion,  being  beneficial  to  all  parties,  is  readily  ac-r 
quiefced  in  and  is  now  become  tlie  fettled  praftice ;  being  one 
'  among  many  inftances  to  ilhidrate  that  maxim  of  law,  that 
in  Jlifiene  juris  confylit  aequitas* 

'  BOT  where  a  defendant  abfconds,  and  the  plaintiff  would 

proceed  to.  an  outlawry  againft  him,  -an  original  writ  muft 
then  be  fued  Qut  regularly^  and  after  that  *a  capias.  And  if 
the  flicriff  cannot  fiiid  the-  defendant  upon  the  firft  writ  of 
capias f  and  .i^eturns  a  nm  ejl  inventus,  there  ifiues  out  an  alias 
writ,  and  after  that  z.pluries,  to  the  fame  efFeft  as  the  for- 
mer ' :  only  after  thefe  words  **  we  command  you,**  this 
claufe  is  infcrted,  **  as  we  hzv^  formerly  i^  or,  "as  we  have 
*^  ofteny  commanded  you  \'^^*Jtcut  aliasj*'  or,  ^^Jtcut  pluries, 
**  praecipirmsy  And,  if  a  non  ejl  inventus  is  returned  upon  all 
of  theni,  then  a  writ  of  exigent  or  exigi  fafias  may  be  fiicd 
out  %  which'  requires  the  fheriff  to  caufc  the  defendant  to  be 
proclaimed,'  require^,  or  exafted,  in  five  county  courts  fuc- 
Ceffively,  to  render  himfelf  5  and  if  he  does,  then  to  take 
iiim,  as  in  a  capias :  but  if  he  does  not  appear,  and  is  re- 
turned quinio  exaBusy  he  fhall  then  be  outlawed  by  the  coro- 
ners of  the  cotinty*  Alfo  by  ftatutes  6  Hen.  VIII.  c.  4.  arid 
31  Eliz.  c.  3.  whether  the  defendant  dwells  within  the  fame 

?  Appead.  N*  III.  15 2.  ^  Uid,  •Hid. 
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ot  another  county  than  that  wherein'  th^  exigent  is  fited  out^  - 
a  wnt  of  prodamatiOH  ^  (hall  iiiue  oiit  at  the  fame  time  with  [  284  1 
the  exiglent^  commanding  the  flicriff  of  the  county,  .wherein     '    .    "  1 
the  defendant  dwells,  to  make  three  proclamations  thereof  in  • 
places  the  moft  notorious,  and  moft  likely  to  come  to  his 
knowlege,   a  month  before  the  outlawry  {hall  take,  place*  1 
Such  out/awrf  is  putting  a  tnan  out  of  the  prote£tlon  of  the. 
law,  fo  that  he  is  incapable  to  bring  an  a£):ion  for  redrefs  of 
injuries ;  and  it  is  alfo  attended  with  a  forfeiturjC  of  all  one's «  - 
goods  and  chattels  to  the  king.     And  therefore,  till  fbme 
time  after  the  conqueft,  no  man  could  be  outlawed  but  foF 
felony ;  but  in  Brafbon's  time,  and  fomewhat  earlier,  procefsr 
of  outlawry  was  ordained  to  lie  in  all  a£tions  for  trefpafies  vi  eS"^  \ 
armis '.    And  fince  his  days,  by  a  variety  of  ftatutes  (the  fame 
which  albw.  the  writ  of  capias  before-mentioned)  prbcefs  of 
outlawry  doth  lie  in  divers  a<^ions  that  are  merely,  civil  ;• 
prpvided  they  be  commenced  by  original  and  not  by  bill  v.    If: 
after  outlawry  the  defendant  appears  publicly,  he  may  be' 
arrefted  by  a  writ  of  capias  uilagatum  ",  and  committed  tilt 
the  outlawry  be  reverfed.    Which  reverfal  may  be  had  by  the 
defendant's  appearing  perfonally  in  court  or  by  attorney  ^  5. 
(though  in  the  king'shench  he  could  not  appear  by^ttorney  % 
till  permitted  by  ftatutc  4  &  5  W.  &  M.  c.  18.)  and  any 
plauTiblc  caufe,  however  .flight,  will  ih  general  be  fufficient 
toreverfe  it,,  it  being  confidcred  only  as  a  procefs  to  compel 
an  appearance*.     But  then  the  defendant  muft  pay  full  cgfts^ 
and  put  the  plaintiff  in  the  fame  condition,  as  if  he  had  apr 
peared  before  the  writ  of  exigi  facias  was  awarded. 

Such  is  the  firft  procefs  in  the  court  of  ccm^on  pkas.  In 
the  king^s  bench  they  may  alfo  (and  frequently  do)  proceed  in 
certain  caufcs,  particularly  in  actions  of  ejcftment  and  tref- 
pafs,  by  original  writ,  with  attachment  and  capias  thereon  y  ; 
returnable,  not  at  Weflminfler,  where  the  common  pleas  are 

f  Append.  N*'  III.  §  2.  .       •  w  »  RoU.  Rep.  490.    Rtgul.  C.  B, 
t  Co.  Lict.  »a8;  A.  D.  1654.  c.  13. 

▼  I  Sid.  1 59.  X  Cro.  Jac.  6i6.     Salk.  496. 
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now  &6d  m'eonlcquenceof  magna  cartiffhut  ^*  uHcunquf- 

*  ^^Jiitrmus  In  Jhgliaf*  whcrclbcvct  the  king  fliJiU  then  be  m- 

(^285  ]£n^and;  the  king-a  beneh  btin^'rembYable  into  any  part 

^        of  England  at  the  pleafure  andxitfcretion  of  the  crotnrn*    But 

the  more  ufnal  method  of  prdceeding  therein  is  without  zof- 

original,  but  by  a  peculiar  fpecies  of  procifs  entitled  a  bill  of 

JUiddlefex :  and  therefore  fo  entitled,  becaufe  the  court  now 

(its  in  that  county;  for  if  it  fate  in  Kent^  it  would  then  be  a* 

HllofKfnt*.  For  though,  as  the  jufticcs  of  this  court  have,. 

by  it^  fundamental  cohflitution>  power  to  determine  all  of-  ^ 

fences  and  trefpafies,  by  the  common  law  and  cuftom  of  the 

realms  it  needed  no  original  writ  from  the  crown  to  give  it 

cognizance  of  any mifdeniisfnor  in  the  county  wherein  it  re« 

fides  ;  yet^  as  by  this  court's  coming  into  any  county,  it  im« 

mediately  fuperfeded  the  ordinary  adminiftration  of  juftka- 

by  the  general  commiffions  of  eyre  and  of  oyer  and  terminer  ^^> 

a  procefs  of  it's  own  became  necefTary  within  the  county- 

•where  it  fate,  to  bring  in  fuch  perfons  as  were  aceufed  of 

liommitting  znj  forcible  injury.    The  bill  of  Middlefex%. 

(which  was  foitnerly  always  founded  on  a  plaint  of  trefpafg: 

junre  daufumfregit^  entered  on  the  records  of  the  court  <^]  ifr 

a  kind  of  capias^  direfted  to  the  flieriff  of  that  comity,  and 

comm^ding  him  to  take  the  defendant,  ahd  have  him  before 

our  lord  the  king  at  Weltminfter  on  a  day  prefixed,  to  anfwev 

to  the  plaiiitilBFof  a  pica  of  trefpafs.-    For  this  accufation  of 

trefpaffi  it  is,  that  gives  the  court  of  king's  bench  juriidi£^iOi| 

in  other  civil  caufes,  as  was  ibrmerly  obferved  %  fii^e^  when 

once  thb  defendant  is  taken  into  cuftody.  of  the  mar&alj.of 

priibn-keepct  of  this  court,  for  the  fuppofed  trefpafs,  he, 

b2ing  then  a  prifoher  of  this  court,  may  Sere  be  profecuted 

for  any  other  fpecies  of  injury.     Yet,  in  order  to  found  this 

f'urifdidion,  itisnot  nece^ary  that  thed^efendantbe  a^lually 

the  maribal's  prifoner^  for^  as  foon  as  he  appears,  or  put$ 

9  ThuB,  when  the  court  fate  at  Ox.  b  Bro.  Ahr.    t.  Jurifdiam,.  66*  ^ 

ibrd,byreafoaof  the  plagaetMich.1^5.  3  Inft.  17. 

the  procefs  was  by  bill  of  Oxfordfilrt.  c  Append.  N»  III.  §  3, 

Tnrc'*  7«*  FiRjuflr.  10 1 .  '  Trye's  Jui  Ftlhiar*  9^^ 

«  Brbff  J^n  u  ^anddttermntr.  8* 
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ifttea,  totIieprdcefs,.hc  la  dccnwd  by  fo  doingjofccin  fUcK 
caftody  of  the  marflial,  as  will  give  the.court  a  jurifdiAlott> 
topoeeed^  -And^  upon  thefe  accounts,  in  thebUlor  ]pic<w. 
ccfs  aaimplaintof'trcfpafsdsaiwayjsfoggeftedjT^batevcr;^^^  2$6  J 
may  bfe  the  real  catrfe  of  a£Hon.  This  biH  df*  Middlefej^mufc 
be  ferved  on  the  defendant  by  the  {heriiF,  if  he  finds  him  in 
^at  county;  But,  if  Kc-  returns  **  nmefi  imffnfuiy^^hen 
diere  iflues  out  a  writ'ef  lathat^i  to  the  iheriiF'  of:  another 
county,  as  ilerks;  which  is  fimilar  to  the  ttjtatum  ca^as  im 
the  common  pleas,  and 'recites  the  bill  of  Middlefex  and  the 
proceedings^  thereon,  and  that  it'isteftified  that  the  defendant 
•*  latitat  ttdlfiurriti^  lUrfcs  and  wanders  about  ini  Berks;  and 
therefort  commands  the  (hetifFto  take  him,  and-ha?e  his  body 
in  court' on  the  day  of  the  return/  But,  as  in  the  common 
pleas  the  l^afurh  i^aptas  may  be  fued  oijt  upon  only  a  fuppofed^ 
and  not  an  a£lual j  preceding  capias :  fo  in  the  king's^  bench 
^'Itttitath  ufUaHy  fued' out  upon  only  a  fuppofed,  and  not  an 
adual,  bill  of  Middlffix^.  So  that,  in  fSaft^  c^  latitat  mzy'h^ 
called-  the  firft-  procefs  In  the  court  of  king's  bench,  as  the 
f^atuih  capias  is  in  the  common  pleas.  Y,et,  as  in  the  com- 
mon pleas,  if  the  defendant  live^  in  the  county  wherein  the  , 
a£laon  is-  laid,  a  common  capiai  fuffiSes ;  fo  in  the  king*s 
lieticfi  Kkewife,  if  he  lives  in  Middiefcx,  the  procefs  muft 
.  Ittll  be  by  fill  rf  Middkfix  only. 

In  the  exchequer'  the  ferft  procefs  is  by  writ  of  qu(r  minus-^ 
in  order  to  give  the  court  a  jurifdiftion  over  pleas  between 
'l^arty  and  party.  In  which  writ  %  the  plaintiff  is  alleged  to 
"be'  the  king's  farmer"  or  debtor,  and  that  the  defendant  hath 
done  him  the  injury  complained  of ;  quo  minus fufficiens  exi/Htf 
by  whrch  he  is  the  lefs  able,  to  pay  the  king  his  rent,  or  debt. 
And  upon  this  the  defendant  may  be  arretted  as  upon  a  capias 
from  the  common  pleas* 

Thus  differently  do  the  three  courts  fct  out  at  firft,  in  the 
^mmencement  of  a  fuit,  in  order  to  entitle  the  two  courts 

•  4  Iflft.  7&,  f  Afpeofl.  N*  III.  (  Jt  t  Ibid.  §  4- 
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0f  king's  bench  and  exchequer  to  hold  plea  in  cauibs  bet^en^ 
fiibjefb  and  fubjcft,  which  by  the  original  conftitution  of  Weft". 
minfter-haH  they  were  not  empowered  to  do.  Afterwards^- 
'  c .  wher>  the  caufe  is  once  drawn^  into  the  refpeftivc  courts,  the* 
ihethod  of  purfuing  it  is  pretty,  much  tlie  fame  in  all  of  ihcrn^. 

■'•■»'..  •.  .  .  - 
[  287  3  '  Ip  the  ffieriff  has  found  the  defejidant .  jipon  any  of  th^^ 
former  writs^  tfie  capias latit»t^*f:^€.  he  wa^  ahtiently  obliged, 
to  take  him  into  cuftody,  in  order  to  produce  him  in  court 
upon  the  return,  however  fmall.and  minute  the  caufe  o^ 
s^ion.m^ght  be.  For,  npt  having  o];)eyed  the  original  fum- 
moos,  he  had  (hewn  a  contempt  of  ^e  court,  an4was  no 
longer  to  be  trufted  at  larg^.  But  when  the  fummons  fell 
into  difufe,  and  the  r^^W  became  in/a£^.th^  firft  procefs,  it 
was  thought  hard  to  imprifpn  a  m.a|i  for  a  contempt  which 
was  only  fuppofed;  and  therefor?  in  cpn^moii  cafes  by  the 
gradual  indu^ence  of  the  courts  (at  length  ^authorized  by  fta- 
tute  12  Geo..!,  c.  29.  which  was  amended  by  5  Geo,  II. 
c.  27.  made  perpetual  by  ai  Geo.  IL  c.  3,  and  extended  to 
all  inferior  courts  by  19  Geo.  III.  c.  70.).  the  ilieriffor  pro^ 
per  ofScer  can  now  only  perfonally  ferve  the  defendant  with 
the  copy  of  the  writ  or  procefs,  and  with  notice  in  writing  to 
appear  by  his  attorney  in  court  to  defend  this  zOXon  v  which 
in  efPeft  reduces  it  to  a  mere  fummons.  And  if  thq  defendant 
thinks  proper  to  appear  upon  this  notice,  his  appearance  is 
recorded,  and  he  puts  in  fi^reties  for  his  future  attendance  and 
obedicuce  ^  which  fureties  are  called  common  tail,  being  the 
fame  two  imaginary  perfons  ,that  were  pledges  for  the  plaiu- 
-tifPs  profecutiop,  John  Doe  and  Richard  Roe.  Or,  if  the  de- 
fendant docs  not  appear  upon  the  return  of  the  writ,  or  within 
four  (or  in  fomj5  cafes,  eight)  days  after  (i),  the  plaintiff  may 

(i)  In  all  cafes  where  the  defendant  is  ferred  with  a  copy  of 
the  procefs,  he  has  eight  days  to  file  common  bail  in  the  king's 
bench,  6r  to' enter  a  common  appearance  irt  the  common  pjeas, 
exclafive  of  the  return  day.*;  and  if  the  laft  of  the  eight  days 
is  a  funday,  he  has  all  the  next  day.  1  Cromp,  Prac.  48. 
1  Buj^.  s6»  *  '     •      •        *; 
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enter  an  appearatice  for  him,  as  if  he  had  really  appeared ;  and 
may  file  common  baH  in  the  defendant's  name,  and  proceed 
thereupon  as  if  Ac  defendant  had  done  it  himfelf.     -    • 

BOT  if  the  plaintiff  will  make  ajidakutj  or  aflert  upon 
path^  that  the  caufe  of  a^ion  amourrts  to  ten  pounds  or  up«> 
wards(a%theh  he  may  arreft  the  defehdant,  and  makehim  put 
infiibftantial  fureties  for  hi^  appearance,  c^Mt&fpecial baU.  In 
oi'der  to  which,  it  is  required  by  ftatute  13  Car.  II.  ft.  2.  c.  a. 
that  the  true  caufe  of  a^ion  fhould  be  expreiTed  in  the  body  of 
the  writ  or  procefs :  elfe  no  fecurity  can  be  taken  in  a  greater 
fum  than  49  L    This  ftitute  (widiout  any  fuch  intenticn 
in  the  makers)  had  like  to  have  oufted  the  king's  bench  of 
all  it's  }urifdi£tioil  over  civil  injuries  without  force ;  fbr^  as  £  288  J 
the  bill  of  Middlefex  was  framed  only  for  a3:ions  of  trefpafs,  . 
a  defendant  could  not  be  arrefted  and  held  to  bail  thereupon 
for  brescches  of  civil  contrads.     But  to  remedy  this  incon- 
venience, the  officers  of  the  king's  bench  devifed  a  method 
of  adding  what  is  called  a  claufe  of  ac  etiam  to  the  ufual 
complaint  of  trefpafs :  the  bill  of  Middlefex  commanding 
tl)e  defendant  to  be  brought  in  to  anfwer  the  plaintifF  of  a 
plea  of  trefpafs,  and.alfo  to  a  bill  of  debt  ^ :  the  cofuplaint 
of  trefpafs  giving  cognizance  to  the  court,,  and  that  of  debt 
authorizing  the  arreft.  In  imitation  of  which,  lord  chief  juf- 
tice  North  a  few  years  afterwards,  in  order  to  fave  the  fuitors 
of  his  court  the  trouble  and  expenfe  of  fuing  out  fpecial  ori- 
ginals, directed  that  in  the  common  pleas,  befides  the  ufual 

•  ^  T'y*'«  7"*  Fi/iJ8«r.  102.  Append.  No  lU..  §  3. 

(2)  This  affidavit  xnoft  be  certain  and  pofitive  ;  for  an  affida- 
vit made  upon  belief,  or  with  a  reference  to  fomething  elfe,  as  ' 
y.'here  the  plaintiff  fwears  the  defendant  is  indebted  to  him  in  ten 
pounds  or  upwards,  as  appears  by  his  books,  or  by  a  bill  deli- 
vered, will  not  be  fufficient,  unlefs  the  plaintiff  is  an  execujor,' 
adminiflrator,  or  affignee  ;  for  then,  from  the  nature  of  his  fitua- 
tion,  he  cannot  fwear  more  pofitively  than  from  belief,  or  from  a 
reference  to  the  accounts  of  others,     i  ^ellon^s  Frac.  112. 
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cofnglalnt  of  breaking  the  plaiati]fr3  clc/fey  a  claufe  of.  ac 
etifim  might  be  aUb  added  to  d^  vfjit pi. afpjfUp  containing; 
the  true  caufe  of  a£tbnj  a^,.  <<. that  the  &idj^harles  the  de^ 
«<  fendant  may  aufwer  to  the  plaintiff  of  a  ptea  of  trefpafs  in 
".breaking: his  clofc:  and  alfp,  ac  €ti(\n^  may  ai^w^r  him» 
c^^iccording  to  the  cuftom  of  the;  Court,  iu^.cemi^  p^?  of 
c^^trefpaO^  upon  th^  cafe>  upon  prongaffSj.  tp.the  value  of 
<^ftwentypounds>  to*^ V  Thj  fqm iw^njti>hY,  rt>c; pl^tiff. 
isjnarkfid.upon.the  back  of.the  writ »  ahd  thiCi  fb^riff*  or  his 
ofiiccr  the  bailiff,  is.thcn.obligedi  a^^oaUy  to  afreft^ortafcc 
intoxuftody  the  body  of  the  defendant,  and,  haying  fa  done^ 
to  retuntthe  writ  with,  a  cepi, corpus  andor£sd  thexeon. 

An  arr^  muft  be  by  corporal  feifing  or  touching  the  de-> 
fcndapt's  body  \  after  which  the  bailiff,  may  juftify  breaking 
open  the  houfe  in  which  he  is,  to  take  him:  otherwifehe 
has  no  f^th  power ;  but  muft  watch  his  opportunity  to  arreft 
htm.  For  every  man'^  houfe  is  looked  upon  by  the  law  to  be 
his  caftle  of  defence  and  afylum,  wherein  he  ihould  fuffer 
n)o violence  (3).  .Which. principle  is  carried  fo  far  in  the  civil 
}^w,  that  for  the  moft  part  not  fo  much  as  a  common  citation 

1;  Lilly  pra£t.  Reg*  t.  ac  ttiani.    North's  life  of  lord  Guilford*  99. 


(3)  A  bailiff  before  he  has  made  the  arreft  cannot  break  open 
an  outer  door  of  a  houfe  ;  but  if  he  enters  the  outer  door 
peaceably,  he  may  then  break  open  the  iiiner  door«  though  it  be 
the  apartment  of  a  lodger,  if  the  owner  himfelf  occupies  part  of 
the  houfe.  Co-wf,  i.  £uc  if  the  whole  houfe  be  let  iii  lodgings. 
as  each  bdging  is  then  coniidered  a  dwelling  houfe,  in  which 
burglary  may  ^e  ftated  to  have  been  committed,  fo  b  that  cafe 
I  conceive  the  door  of  each  apartment  would  be  confidered  an 
gutjer  dpor,  which  could  not  be  legally  broke^  open  to  execute  aa 
arrell.  Cowp,  z.  It  is  not  neceilary  that  the  arreft  ftiottld  be 
made  by  the  hand  of  the  bailiff,  nor  that  he  ftiould  be  anally 
in  fight;  yet  where  an  arreft  is  made  by  his  aftiftant  or  foU 
lower,  the  bailiff  ought  to  be  fo  near  as  to  be  confiderea  as  adUng 
in  it*    Cowp*  65* 

or 
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or  fumittons,  muchlefs  an  arreft,  tan  be  executed  upon*  a 
man  within  his  own  walls  K    Peers  of  the  realm,'  members 

'>ofparUamcnt,  and  corporations,  are  privileged' ff^dm  afrefts;  r  ^tg  1 
and  of  courfc  frdm  outlawries'.  And  agahift  them  the  procefs 
to' enforce  an  appearance  txtuft  be  by  fitmmons  and  diftrefs 
infinite J,  inftead  of  a  capias,    Alfo  clerks,  attorneys,  and 
all  other  pcrfons  attending  the  courts  of  juftice*(f6r  attorneys, 

^l)eitig  offices  of  the  c6urt,  are  klway$  fuppbfed  to  be  there 
attending)  ajfe  not  liable  to  be  alrefted  by  the  ordinary  proc'eft 
of  the  court,  but  muft  be  fued  by  HH  (called  ufually  a  ii/I  of 

''  privilege)  as  being  perfdnally  prelent  in  court  *.  CHergy  men 
performing  divine  fervice/and  not  merely  flaying  in  the 
church  with  a  fraudulent'  defign,  are  for  the  time  privileged 
from  arrefts,  by  flat.  50  Edw.  Hi.  c.  5.  and  i  Ric/IL 
c.  i6.as  likewife  rhembers  of  convocation  a£iually  attending 
thereon,  by  ftatUte  8  Hen.  VL  c.  i .  Suitors,  witnefles,  and 
other  perfons^i  neceffarily  attending  ^ny  courts  of  record  upon 
bufinefs,  are  not  to  be  arretted  during  their  adlual  attend- 
i^nce,  which'  includes  their  neceffary  Coining  and  returning, 

'  And  no  arteft'can  be  made  in  xixt  tigg's  prefence,  nor  within 
the  verge  of  his  royal  palace ','iior  in  anyplace  where  the 
king's  juftldefe  are  a^ually  fitting.  *  The  king  hath  moreover 
a  fpdcial  prerogative,  (which  indeed  is  very  feldom  exerted*") 

'  that  he  may  by  his  writ  of  proieBion  i^rivWtgQ  a  defendant 

'  from  allperfoiial,  and  many  real,  fiiits  for  onfe  year  at  a  time, 
and  no  longer  J  in  refpe£l  of  his  being 'engaged  in  his  fervice 

out  of  the  realm".  *  And  the  king  alfo  by  the  common  law 

•  *■ 

h  Ff.  «.  4.  i8*«-a  I.  •*  many  wars,  yet  flic  granted  few  or  no 

i  Whitclocke  of  pari.  206,  207.  /*  prote^ions :  and-her  reafon  was,  thtt 

j  Sec  page  280.  **  he  was  no  fit  fubje^l  to  be  employed 

kBro.  ^^/-.f.  ^17/^.29. 1*  Mod.  163.  "  in  her  fervice,  that  was  fnbjeO:  to 

J  Sec  Vol.  IV.  276.  'The  verge  of  the  •'  other  ihcn's  anions  ;  Ifeft  Ae  mSght 

|>alace  of  Wcftminilcr  extends,  by  ftat.  "be  thought  to  delay  juftice."    Eut 

28Hen.VI[I.c.i2*froinCharihg>crors  king  Willlara,  in  1692,  granted  one  t« 

to  Weftminfter-hall.  lord  Cutts,  to  proteft  him  from  being 

m  Sir   Edward  Coke  informs    us,  outlawed  by  his  taybr;' (3  I;eir.  334.) 

(i  Inft.  131*)  that  herein  ^<  he  could  which  is  the  lad  that  appears  upon  our 

**  fay  oothiog  of  his  own  experience ;  books. 

'<  figir  albeit  queen  Elizabeth  maintained  n  Finch.  L.  454.     3.l.cvi  l%^* 

might 
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might  ^ake  his  debtor  into  his  prote^Hon^  fo  that  no  ond 
might  fue  or  arreft^him  till  the  king's  debt  were  paid.^:  bbt 
by  the  ftatute  25  Edw.IU.  ft.  5.  c.  19.  notwithftanding  fuch 
r  290  1  protef^ion,  another  creditor  may  proceed  to  judgment  agaiaft 
Jhim,  with  a  ftay  of  executiont  till  the  kill's  debt  be  paid ; 
unlefs  fuch  creditor  will  undertake  for  the  king's  debt,  and 
then  he  fhall  have  execution  for  both.  And^laftly,  by  ftatute 
29  Car.  II.  c.^.  noarrcft  can  be  made,  nor  procefs  ferved  upon 
a  funday,  except  for  treafon^  JFelony,  or  breach  of  the  peac^. 

When  the  defendant  is  regularly  arrefted,  he  muft  either 
go  to  prifon,  for  fafe  cuftody :  or  put  in  JpeQiat  hail  to  the 
IheriiF.  For,  the  intent  of  the  arreft  being  only  to  compel 
.  an  appearance  in  court  at  the.return  of  the  writ,  that  purpofe 
is  equally  anfwered,  whether ahe  (heriff  detains  his  perfon, 
or  takes  fufficient  fecur^ty  for  his  appearance,  called  hail 
(from  the  French  word,  bailler^  to  deliver)  bccaufe  the  de- 
fendant \k  bailed,  or  delivered,  to  his  fureties,  upon  their 
giving  fecurity  for  his  appearance ;  and  is  fuppofed  to  con- 
tinue in  their  friendly  cuftody  inftcad  of  going  to  gaol.  The 
method  of  putting  in  bail  to  the  (herifF  is  by  entering  into  a 
bond  or  obligation,  with  one  or  more  fureties,  (not  fi^litious 
perfons,  as  in  the  former  cafe  of  common  bail,  but  real, 
fubftantial,  refponfible  bondfmen]  to  infure  the  defendant's 
appearance  at  the  return  of  the  writ ;  which  obligation  is 
called  the  bail-iond^.  The  (herifF,  if  he  pleafcs,  may  let  the 
defendant  go  without  any^  fureties  \  but  that  is  at  his  own 
peril :  for,  after  once  taking  him,  the  (heriff  is  bound  to 
keep  him  fafely,  fo  as  to  be  forthcoming  in  court ;  otherwifc 
an  action  lies  againft  him  for  an  efcape.  But,  on  the  other 
hand,  he  is  obliged,  by  ftatute  23  Hen.  VI.  c.  to.  to  take 
(if  it  be  tendered)  a  fufficient  bail-bond:  and,  by  ftatute 
12  Geo.  L  c.  29.  the  flierifFfliall  take  bail  for  no  other  fam 
than  fuch  as  is  fworn  to  by  the  plaintiff,  and  endorfed  ph  the 
back  of  the  writ. 

'     9  F.  N.  B.  l3.    Co.  Litt.  131.  f  Append.  No  III.  §  5, 
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r     Up0n  the^fetatn  <)f  the  writ,  or  within  fioitir  days  after  (4), 

•the  defendant  muft  appear  according  to  the  exigency  of  the 

'  writ.     This  appearatice  is  effefted  by  putting  in  and  juftifyix^ 

."bail  to  the  aBion$  which  is  commonly  called  putting  in  bail 

ahve-.     If  this  J)e  not  4one,  and  the  bail  that  were  taken  by 

the:.-flierHF  belonu  are  refponfiblc  pfcrfons,  the  plaintiff  m^y  £  291  3 

take  an  affignment  from  the  ftieriff  of  the  bail-bond  (ui[idcr 

the  ftatute  4  &  5  Ann.  c.  16.)  and  bring  an  afiion  thereupon 

agatnft  the  iberiiPs  bail.     But  i£  the  bail,  fo  accepted  bytkc 

,  (heriff,  be  infolvent  perfons,  the  plaintiff  may  proceed  agaioft 

•  t\ip  iheriff  himfelf,  by  calling  upon  him,  firft,  to  return  tlic 

writ  (if  not  already  done)  and  afterwards  to  bring  in  the 

body  of  the  defendant.     And,  if  the  flieriff  does  not  then 

caufe  fuffijcient  bail  to  be  put  in  and  perfe£):ed  above^  he  will 

himfelf  be  refponfible  to  the  plaintiff.       . 

The  bail  abovey  cfr  bail  to  the  aBton^  muft  be  put. in  either  " 

.  In  open  court,  or  before  one  of  the  judges  thereof;  or  elfe, 

in  the  country,  befere  a  commiffioner  appointed  for  that  pur- 

pofe  by  virtue  of  the  ftatute  4  W.  &  M,  c.  4.  which  muft  be 

tranfmitted  to  the  court.     Thefe  bail,  who  muft  at  leaft  be 

two  in  number,  muft  enter  into  a  recognizance  *»  in  coui^t  or 

:  before  the  judge  or  comnliffioner,  in  a  fum'equal  (orinfome  ' 

cafes  double)(5)  to  that  which  the  plaintiff  hasfworntp; 

^  .whereby  they  do  joinrfv  and  fevcrally  nncdertake,  that  if  the 

,  defendant  be  condemned  in  the  adion  he  fliall  pay  thcxofts 

q  Append.  Nc  m.  §  <;.  * 

(4)  In  London  and  Middlefex  fpecial  bail  in  the' kind's  bench 
mull  he  put  in  within  four  days>  exclufive  of  the  return  of  the 
writ;  in  any  other  QOun.ty  within  fix  days :  bq;  if  the  lall  day  falls 
on  a  funday,  it  may  then  be  pujc  in  on  the  monday following. 
In  any  other  county  where  the  aftion  is  brought  in  the  com* 
moh  pleas  fpecial  bail  may  be  put  in  within  eight  days,  i  Cromp. 
Pr/ic,  59,  :    ..: 

(5)  If  the  defendant:  is  not  prefent,  .a*nd  does  qot  enter  ind)  thfl 
xcccgnizance,  then  the  bail  are  bound  in  double;  tfce  fuai  i^\QX^  ta. 
I  Cramp,  56.  ,        .        " 
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<and  coAdemnatJdn^  cpretMtr  himfelf  i  ]prHbaer,  6r  that  thef 
^  ''Will  pay  it  for  him :  which  reeogmz^nce  is  braofoikted  to  the 

*  court  in  a  ffip  of  piwrfehmcnt-  entitM  »  i^rir/  piece*.     And,  if 

*  excepted  to,  Ithe  bail  mtift  ht  perflsBedj  that  is,  they  nnift//^ 
\<j^  thcmfelves  in  cowt,••o^%fefo^e  die  ^ommiiBoner  in  the 
Vcountryyby  fwrcafing-  thcmfelvcs  hcufekcepersj  and  each  of 
'^'them;  td  be -worth  the  ftsll  fomfor  which  they  are  bail,  srfter 
i:]^ymcnt  of  all  xhtit  d^s.  Thi^  »iifwer&in  ibnie  meafure  to 
t^a^J^utitfio  otfat^dsH^  of  th^^ Roman  laws  %-  which  is  -muttu 
'^tlly.gt¥eiibyeach  litigacil  party  tothe-other  :•  by  the  plaintiff, 
*'  that  he-will  profecute  hi$  fliit,  and  pay  the  <;efts  if  he  lofe^  his 
'^'catife;,'in likemanner as  burlaw ftillrequires nolnihalpledgts 

•  of  profeaitton  from  theplalntiiF:  by  the  defendant^  that  he 
'   •  fliaH  continue  in  court >-  and  iabide  the  fentence  of  the  judge, 

much  like  our  fpecial  bail  i  bul^^ith  this  diflference,  tbattke 

Jidejujfores  were  there  abfolutely  bound,  ji4dicatum/)lviri^  to 

V  ^^  }^  feethecoftt  and  condemnation  paid  at  all  ercntstM^iereas  our 

<  iiptcial  b^ilmay  bc-difcharged,  by  furrcndering  the  defendant 

"'into  ciiftody,  within  the  time  allowed  by  law ;  for  which 

•^  purpofe  Acy  "arc  at- all  times  entitled  to  a  warrant  to  appse* 

♦  •  hcnd  him  ^ 

fipECiAt  bail  is  requifed  (as  of  courfe)  only  upon  a£kions 

•  of  debt,  oraftions  on  the  cufe  in  trover  or  for-money  due, 
where  the  plaintiff  can  fwear  that  the  caufe  of  a£iion  amounts 

'  to^ten  pounds :  but  in  aflions  where  the  damages  are  preca* 
rlojis,  being  to  be  affeffed  ad  libitum  .by  a  jury,  as  in  adiions 
for  words,  ejeftmcnt,  or  trefpafs,  it  is  yery  feldom  pofEble  for 
a.  plaintiff  to  fwear  to  the  amount  of  his  caufe  of  adlion  •,  and 
therefore  no  fpecial  bail  is  taken  thereon,  iinlefs  by  a  judge's 
order  or  the  particular  direflions  df  the  court,  in  fome  pecu* 
liar  fpecies  of  injuries,  as  in  cafes  of  mayhem  of  atrocious 
battery  ;  or  upon  fuch  fpecial  circumftances,  as  make  it  ab« 
folutely  neceffary  that  the  defendant  fhould  be, kept  within 
the  reach  of  juftice.  Alfo  in'a£tions  againfl:  heirs,  exfi,cntoi^Sp 
and  adminiftrators,  for  debts  of  the  deceafed,  fpecial  bail  is 

t  Append.  NoYlI.  §  5.  t  %  Show.  202*    6  Mod*  z%u 

not 
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hot  demand:ible ;  fot  the  a£kion  is  not  fo  properly  againft  them 
in  perfoh,  as  againft  the  fefFefts  of  the  deceafed  in  their  pof- 
feifion.  But  fpeci^l  bail  is  required  even  of  them,  in  aftions 
for  a  devqftavit^  or  wafting  the  goods  of  the  deceafed ;  that 
^rong  being  of  their  own  committing. 

Thus  much  ior  procefs}  which  is  only  meant  to  bring 
the  defendant  into  coUrt^  in  otdef  to  conteft  the  fuit,  and 
^bide  the  determination  of  the  law.  When  he  appears  either 
in  perfon  as  a  prifoner,  or  out  upon  bail,  then  follow  the 
pleadings  between  the  patties^  which  we  fliall  confider  at  larg« 
in  the  next  chapter*  ,  .,.._... 


'  •  VdL.  III. 
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CHAPTER     THETWENTI£TH'. 

OF     PLEADING. 


PLEADINGS  are  the  mutual  altercations  between 
the  plaintiff  and  defendant  *,  which  at  prefent  are  fet 
down  and  delivered  into  the  proper  office  in  writing,  thotigh 
formerly  they  were  ufually  put  in  by  their  counfel  ore  tenus^  or 
viva  vociy  in  court,  and  then  minuted  down  by  the  chief 
clerks,  or  prothonotaries ;  whence  in  our  old  law  French 
the  pleadings  are  frequently  denominated  th^  parol. 

The  firft  of  thefe  is  the  declaration^  narratio  or  connfj 
antiently  called  the  tale ' ;  in  which  the  plaintiff  fets  forth 
his  caufe  of  complaint  at  length  :  being  indeed  only  an  am- 
plification or  expofition  of  the  original  writ  upon  which  his 
aftion  is  founded,  with  the  additional  circumftances  of  time 
and  place,  v/hen  and  w^here  the  injury  was  committed.  But 
we  may  remember  *»,  that,  in  the  king's  bench,  when  the  ^i^ 
fendant  is  brought  into  court  by  bill  of  Middlcfex,  upon  a 
fuppofed  trefgafs,  in  order  to  give  the  court  a  jurifdiftion, 
the  plaintiff  may  declare  in  whatever  aftion,  or  charge  him 
with  whatever  injury  he  thinks  proper ;  unlefs  he  has  held 
him  to  bail  by  a  fpecial  ac  etiam^  whiqh  the  plaintiff  is  then 
bound  to  purfue.  And  fo  alfo,  in  order  to  have  the  benefit  of 
a  capias  to  fecure  the  defendant's  perfon,  it  was  the  aniient 
praftice  and  is  therefore  ftill  warrantable  in  the  commoa 
pleas,  to  fue  out  a  writ  of  trefpafs  quare  claufum  fregity  for 
breaking  the  plaintiff's  clofe  2  and  when  the  defendant  is  once 

ii  Append.  N<>  II.   §  x.  No  Jlf.  §  6.  b  See  pag.  285.  288. 
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hroixght  in  upon  diis  writ,  the  plaintiff  declares  in  whatevef 
afkion  the  nature  of  his  triie  injury  may  require  •,  a$  in  an 
afinx)fr0f<:bvenant,  or  oh  thecaie  for  breach  of  contraft,  or 
dhier  fcfi  forcible  tranfgrcffion  ^ :  imkfs,  by  holding  the  de- 
fendant to  bail  on  a  f^aaX ac  etiam^  hehas  boundhimfclf  to* 
declare  accordingly. 

In  local  anions,  where  poffcffion  of  land  is  to  be  recovered, 
or  dlaa)ages  for  an  adlual  trefpafs,  or  for  wafte,-  £5V.  afFefting 
land^  the  piaintifF  muft  lay  his  declaration-  or  declare  his  in- 
juty  to  have  happened  in  the  very  county^  and  place  that  it* 
really<  did  happen ;  but  in  tranjitory  anions',  for  injuries  that 
mi^t  have  happened  any  where,  as  debt,  detinue,  ilander^ 
and  die  like,  the  plaintiff  may  declare  in  what  CQunty  he 
pleafcff,  and  then  the  trial  rauft  be  had  in  that  county  in  which 
the  declaration  is  laid.  Though  if  the  defendant  will  make 
affidavit,  that  the  caufe  of  a&ion,  if  any,  arofe  not  in  that  but 
in  another  county,  the  court  will  direft  a  change  of  the  venue 
or  iJifney'  (that  i6,  the  vicinia  or  neighbourhood  in  which  the 
injury  is. declared  to  be  done)  and  will  oblige  the  piaintifF  to 
declare  in  the  other  county  5  unlefs  he  will  undertake  to  give 
material  evidence  in  the  firft  ^  i ).  For  the  ftatutes  6  Rich.  IL 
c.  2.  a«id  4  Hen.  IV.  c.  18.  having  ordered  all  "writs  to  be 
laid  in  their  proper  counties,  this,  as  the  judges  conceived, 
impowered  them  to  change  the  vem/^,.  if  required,  and  not 
to  infift  rigidly  on  abating  the  writ:  which  practice  began  in 
the  reign  of  James  the  firft  **.  And  this  power  is  difcrctionally . 
exercifed,  fo  as  to  prevent  and  not  to  caufe  a  defcft  of  juf- 
tice.  Therefore  the  court  will  not  change  the  vem/e  to  any 
of  the  four  northern  counties,  previous  to  the  fpring  circuit ; 

caVcntr.  259.  FUix.  231.    Styl.  pra£l.  Reg.  (edit. 

««  Rafteil  t.  DetU.  184.  k  Fitx*  Ahr,       1 657.)  33 1.  * 
t.  Brkfi,  18.  Salk.  670.     Trye'^Jus 

(i)  But  if  he  fails  to  produce  at  the  trial  material  evidence  of 
the  caufe  of  a^ion  in  the  county,  in  which  he  has  laid  it,  he  mutt 
be  nonfuitsd,  though  he  might  have  recovered  a  verdid  in  another 
county.     2 BL  Refn  lo^i. 
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bccjiufc  there  the  affifes  arc  holdcn  only  once  a  year,  at  \:hc 
time  of  the  fummer  circuit.  And  it  will  fometimes  remove 
the  venue  from  the  proper  jurifdiftion,  (efpecially  of  .a  narrow 
and  limited  kind)  upon  a  fuggeftion,  duly  fupported,  that  a 
fair  and  impartial  trial  cannot  be  had  therein ""  (2). 

E  ^95  3  It  is  generally.ufual  in  aftxons  upon  the  cafe  to  fct  forth  fe- 
vertl  cafes,  by  different  counts  in  the  fame  declaration  \  fo  that 
if  the  plaintiff  fails  in  the  proof  of  one,  he  may  fucceed  in 
another.  As,  in  an  adion  on  the  cafe  upon  an  ajfum^tt  for 
goods  fold  and  delivered,  the  plaintiff  ufually  counts  or  de- 
clares, firft,  upon  a  fettled  and  agreed  price  between  him  and 
the  defendant ;  as  that  they  bargained  for  twenty  pounds :  and 
left  he  (hould  fail  in  the  proof  of  this,  he  counts  likewife  upon 
a  quantum  valebant ; '  that  the  defendant  bought  other  goods, 
and  agreed  to  pay  him  fo  much  as  they  were  reafonably  worth; 
and  then  avers  that  they  were  worth  other  twenty  pounds : 
and  fo  on  ^n  three  or  four  different  ihapes ;  and  at  l^ft  con- 
c4udes  with  declaring,  that  (he  defendant  had  refufed  to  ful- 
fil any  of  thefe  agreements,  whereby  h?  is  endamaged  to  fuch 
a  value.  And  if  he  proves  the  cafe  laid  in  any  one  of  his 
counts,  though  he  fails  in  the  reft,  he  (hall  recover  propor- 
tionable damages.  This  declaration  always  concludes  with 
thefe  words,.  **  and  thereupon  he  brings /«//,  fa*r."  "  indepro* 
*<  duett  fefianii  tsfcJ*  By  which  vtoxAsyfuif  oxJeEla  (afequendo) 
were  antiently  underftood  the  witnefTes  or  followers  of  the 
plaintiff^.  For  in  former  times  the  law  would  not  put  the  dc- 

«  Sira.  874.— Mylock  v.  Siladioe.  f  Seld.  on  Fortcfc.  c.  zi. 

-    I    '  .  - .  ^. .  .-  ..       ^-^^— ^_ 

(2)  The  court  will  not  change  the  venue  in  an  adion  broaght 
upon  a  fpecialty,  a  proiliiirory  note,  or  a  bill  of  exchange ;  yet  in 
one  cafe  where  the  adlion  was  upon  a  bond,  and  the  witnefles  of 
both  parties  lived  in  the  county  to  which  the  defendant  prayed 
the  venae  might  be  changed,  the  court  ordered  it  to  be  changed 
upoa  condition  that  the  defendant  fhould  bring  no  writ  of  error, 
and  fhould  give  judgtncnt  of  the  term  preceding  the  trial,  x  T.R. 
781. 

fendant 


Digitized  by 


Google 


Ch.  20.  W  It  o  N  G  Si  295 

£endant  to  the  trouble  of  anfwering  the  charge,  till  the  plaintiff 
had  made  out  at  lead  a  probable  cafe  e.  But  the  a£tual  produc- 
tion of  the/uit^  the  fe^a,  oxfgllowersj  is  now  antiquated;  and 
hath  been  totally  difufcd,  at  leaft  ever  (ince  the  reign  of  Ed'^ 
ward  the  third,  though  the  form  of  it  dill  continues. 

At  the  end  of  the  declaration  are  added  alfo  the  plaintiff's 
common  pledges  of  profecution,  John  Doe  and  Richard  Roe» 
which,  as  we  before  obfervcd**,  are  now  mere  hame^  of  form; 
though  formerly  they  were  of  ufe  to  anfwer  to  the  king  for 
the  amercement  of  the  plaintiff,  in  cafe  he  were  nonfuited^ 
barred  of  his  a£kion,  or  had  a  verdi£l;  or  judgment  againd 
him^  For,  if  the  plaintiff  neglefls  to  deliver  a  declaration 
for  two  terms  after  the  defendant  appears,  or  is  guilty  of  other 
delays  or  defaults  againft  the  rules  of  law  in  any  fubfequent 
ftage  of  the  a£fcion,  he  is  adjudged  not  to  follow  or  purfue  his  r  296  ] 
remedy  zt  he  ought  to  do,  and  thereupon  a  nonfuity  or  non 
Profequitur^  is  entered;  and  he  is  (aid  to  Be  ^^^T^r^x*^.  And 
for  thus  deferting  his  complaint,  after  n^akihg  a  falfe  claim  or 
complaint  (pro  f alfo  elamorefuo)  he  fliatfnfbr  only  pay  cofts 
to  the  defendant,  but  is  liable  to  be  amerced  tg  the  king.  A 
r^raxjt  differs  from  a  nonfuit,  in  that  the  one  is  negative,  and 
the  other  pofitive:  the  nonfuit  is  a  mere  default  and  neglefk  of 
the  plaintiff,  and  thereforehc  is  allowed ito  begin  his  fuit  again,  • 
upon  payment  of  cofts ;  but  a  retraxit  is  an  open  and  volun-  ' 
tary  renunciation  of  his  fuit,  in  court,  and  by  this  he  for 
ever  lofes  his  a£tion.  A  difcontinuance  is  foinewhat  fimilar  to 
a  nonfuit:  for  when  a  plaintiff  leaves  a  chafm  in  the  proceed- 
ings  of  his  caufe,  as  by  not  continuing  the  procefs  regularly 
from  day  to  day,  and  time  to  time,  as  he  ought  te  do,  the  fuit 
is  difcontinued,  and  the  defendant  is  no  longer  bound  to  at- 
tend ;  but  the  plaintiff  muft  begin  again,  by  fuing  out  a  new 
original,  ufually  paying  cofts  to  his  antagonift.  Antiently,  by 
the  demife  of  the  king,  all  fuits  depending  in  his  courts  were  at 
once  difcontinued,  and  the  plaintiff  was  obliged  to  renew  the 
procefs,  by  fuing  out  a  frelh  writ  from  the  fucceffor;  the  virtue 

g.Braa.  400.    Flet. /.  Ji.  ^.  6.  i  3  Bulftr,  2^75.    4  Inf^.  i29, 

h  Sccpa^.  274, 
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of  the  former  writ  being  totally  goae»  and  the  defendant  no 
longer  bound  to  attend  in  confequeuce  thereof:  but^  to  pre- 
vent the  expence  a^  well  as  delay  attending  this  rule  of  law^ 
the  ftatutc  i  Edw.  VI.  c.  j^mz&Sf  that  by  the  death  ©f  the 
king  no  a£iion.fhall  be  tlifcoatinued  j  but  all  proceedings 
(hall  (land  good  as  if  the  fame  king  had  been  living. 

When  the  plaintiff  hath  ftated  his  cafe  in  the  declaration, 
it  is  incumbent  on  the  defendant  within  a  reafonabie  time  to 
mzke  his  defence  J  and  to  put  in  zplea  ;  elfe  the  plaintiff  will  at 
oncerecoyer  judgmeivt  hy defauit,  or  nihil diciioi  the  defendant* 

Defence^  in  it's  true  legal  fenfe,  fignifies  not  a  juftificatiqn, 
proteflion,  or  guard,  which  is  now  it's  popular  figni&cation ; 
but  merely  an  oppoftng  or  denial  (from  die  French  verb  defender) 

:  /     of  the  truth  or  validity  of  the  complaint.     It  is  the  contefiatia 

litis  of  the  civilians :  a  general  aflertion  that  the  plaintiff  hath 
no  ground  of'adiion,  which  aflertion  is  afterwards, extended 

C  297  J  and  maintained  in  his  plea.  For  it  would  be  ridiculous  to 
fupppfe  that  the  defendant  comes  and  defends  (or,  in  the  vul- 
gar acceptation,  juftifies)  the  force  and  injury,  in  one  line, 
and  pleads  -that  he  is  not  guilty  of  the  trefpafs  complained  of, 
in  the  next.  And  therefore  in  actions  of  dower,  where  the 
demandant  doth  not  cflunt  of  any  injury  done,  but.  merely  de- 
mands her  endowment"^,  and  in  alSfes  of  land,  where  alfo 
there  is  no  injury  alleged,  but  merely  a  queftion  of  right  ftated 
for  the  determination  of  the  recognitors  or  jury,  the  tenant 
makes  no  fuch  defence ^  In  writs  of  entry"*,  where  no  injury 
is  flated  in  the  count,  but  merely  the  right  of  the  demandant 
and  thp  Atitdcivt  title  of  the  tenant,  the  tenant  comes  and 
defends  or  denies  his  righty  jus  fuum  ;  that  is  (as  I  underftand 
it,  though  with  a  fmall  grammatical  inaccuracy)  the  right  of 
the  demandant,  the  only  one  exprefsly  mentioned  in  the  plead- 
ings :  or  elfe  denies  his  own  right  to  be  fuch,  as  is  fuggeftcd 
by  the  count  of  the  demandant.  And  in  writs  of  right "  the 
tenant  always  comes  and  defends  the  right  of  the  demandant 


>  Raftal.  cntr.  a'34.  ^  m  Vol.  II,  Append.  N"  V.  §  »• 

1  Booth  of  real  adiona,  i  j  8.  "  Append.  N^  I.  §  5*.  . 
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and  his  {ciCm,ju£praedi^  S.  etfetfinam  tpjias^  (or  elfe  thfe  fei- 
fin  of  bis  anccffot,  upon  which  he  counts,  as  the  caft  may  be) 
'and  the  demandant  may  reply,  that  the  tenant  unjuftly  defends  '  ^ 
his,  the  demandant's  right,  and  the  fcifin  on  which  he  counts  ?• 
All  which  is  extremely  clear,  if  we  underftand  by  defence  an 
•pptfitkn  or  dental y  but  is  other  wife  inexplicably  difficult  *i. 

The  courts  were  formerly  very  nice  and  curious  with  re- 
fpc^  to  the  nature  of  the  defence,  fo  that  if  no  defence  was 
made,  though  a  fufGcient  plea  was  pleaded,  the  plaintiff  (hould 
recover  judgment  ""r  and  therefore  the  book  entitled  wov^jrf 
varrattones  QX  the  new  talys^^  at  the  end  of  alnioft  every  count, 
uarratioy  or  tale,  fubjoins  fuch  defence  as  is  proper  for  the  de- 
fendant to  make.  For  a  general  defence  or  denial  was  not 
,  prudent  in  every  fituation,  fince  thereby  the  propriety  of  the 
writ,  the  competency  of  the  plaintiff,  and  the  cogtiizance  of 
the  court,  were  allowed.  By  defending  the  force  and  injury 
the  defendantwaived  all  pleas  of  miffiofmert;bydefendingthe  f  298*  1 
damages,  all  exceptions  to  the  perfon  of  the  plaintiff ;  and  by 
defending  eicher  one  or  the  other  when  and  wl^ere  it  (hould 
behove  him,  he  acknowleged  the  jurifdi£^ion  of  the  court**, 
Bift  of  late  years  thefe  niceties  have  been  very  defervedly 
difcountenunced*^5  though  they  ftill  fcem  to  be  law,  if  in- 
fifted  on  *• 

Before  defence  niade,  if  at  all,  cognisance  of  the  fuit  muft 
be  claimed  or  demanded  ;  when  any  perfon  or  body  corporate 
hath  the  franchife,  not  only  oi  holding  pleas  within  a  particu- 
lar limited  jurifdiftion,  but  alfo  of  the  cognizance  of  pleas : 

®  Co.  Fntr.  182.  hame  doyt  entendre  qu'tl  fe  excufe  de  tort  a 

P  Nov*  Narr.  230.  edit*  I534»  luy  furmys  per  counte,  et  fait  fe  partig 

q  The  true  reafon  of  this,  fays  Bootl),  alple  ;  tt  per'tant  quit  dcfende  Us  dama» 

-^n  real  actions,  94.  1 12.)  I  could  never  gesy  il  affirm  le parte  ahledejire  rffpondu^ 

yet  find  :   fo  little" did  he  underftand  of  et  per  tant  qvil  defevdeou  et  quant  ilde- 

principles  !  vera,  il  accepte  Va  polar  de  court  de  co- 

t  Co.  Litt.  127.  rufin  Qv  trier  lour  ple^  ( Mtd.tenend, cur, 

»  Edit.  1534.  4c3.  edit,  1534.)  See  alio  Co.  Litt  127, 
t  Thcloal.  dig.  /.  14.  r.  t.  pag.  357-  ^  Salk.  217.     Lord  Raym.  28ft. 

«  En  la  defence  fwit  it]  chojes  enten-  x  Carth.  239.     Lord  Raym.  117. 

datitTti :  per  tant  quU  defendc  tert  etforc*,^ 
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and  that|  cither  without  any  words  cxclufive  of  other  courtSj^ 
which  entitles  the  lord  of  the  franchife,  whenever  any  fait 
that  belongs  to  his  jurifdi£iion  is  commenced  in  the  courts 
at  XVeftminfter,  to  demand  the  cognizance  thereof ;  or  nmtb 
fuch  exclufive  words,  which  alfo  entitle  the  defendant  to 
plead  to  the  jurifdifkion  of  the  court  K    Upon  this  claim  of 
'   cognizance,  if  allowed,  all  proceedings  (hall  ceJife  in  the  fu- 
perior  court,  and  the  plaintiff  i§  left  at  liberty  to  purfuc  his 
remedy  in  the  fpecial  jurifdidion.     As,  when  a  fcholar,  or 
other  privileged  pcrfon  of  the  univerfities  of  Oxford  or  Cam«> 
bridge  is  impleaded  in  the  courts  at  Wcftminfter,  for  any 
caufe  of  aftion  whatfoever,  unlefs  upon  a  queftion  of  free- 
hold ^     In  thefc  cafes,  by  the  charter  of  thofe  learned  bo- 
dies, confirmed  by  a£l  of  parliament,  the  chancellor  or  vice- 
chancellor  may  put  in  a  claim  of  cognizance ;  which,  if  made 
in  due  time  and  fornfi,  and  with  due  proof  of  the  faCts  alleged, 
is  regularly  allowed  by  the  courts  *.     It  muft  he  demanded 
before fulldefence  is  made^  or  imparlance  prayed \  for  thefe 
are  a  fubmiifion  to  the  jurifdi£tion  of  the  fuperior  court,  and 
the  delay  i$  a  laches  in  the  lord  of  the  franchife :  and  it  will 
not  be  allowed,  if  it  occafions  a  failure  of  juftice*,  or  if  an 
L  ?op  J  a£iion  be  brought  againft  the  perfon  himfelf,  who  claims  the 
franchife,. unlefs  he  hath  alfo  a  power  in  fuch  cafe  of  making 
another  judge  ^. 

After  defence  niade,  the  defendant  muft  pUt  in  his  fha* 
But,  before  he  defends,  if  the  fuit  is  commenced  by  capias. 
qr  latitats  without  any  fpecial  .origitiaiy  he  is  entitled  to  de- 

7  2  Lord  Raym*  836.  loMod.  iz6«  of  the  cogaixancc*,  is  curious  and  worth  • 

*  See  pag.  S3.  tranfcribing. — Je'i  vous  dirai  un  fable* 

•  Uardr.  505.  En  ajcun  tempt  fuit  un  pdpe^  et  aval 
to  Raft.  £j}tr.  128,  fife.  fait  un  grand  ofence,  et  ie  cardinals  vin- 
e  a  Ventr.  363.  drent  a  luy  et  dijoyent  a  luy,  *^  peccafii  :'•• 
dHQb.87.  Yearbook ilf.  %Uen,VL  et  il  dit,  *^  judica  me:''  et  ih  dfyent, 

ao.   In  this  latter  cafe  the  chancellor  of  <«  non  pojfumui,  t^u'ia  caput  es  ecdejiat%  . 

Oxford  claimed  cogoizance  of  an  adion  *«  judica  teipfum ;"  et/'apcftol  dif,  **ju- 

of  trefpaft  brought  againft  himfelf;  "  dico  me  cremari-,''  etfuit  comiujhis ; 

which  was  di fallowed,  becaufc  he  fliould  et  apresfait  vnfainff,     Et  in  ceo  cas  U 

not  be  judge  in  his  own  caufe.     The  ar-  fuitfm  juge  dmene,  et  iffint  neftpai  in- 
gument  ufcd  by  ferjednt  Roife,  on  behalf      convenient  fue  un  borne Jpit juge  dementi 
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mandoiie  Imparlance^ y  or  lic^ntia  loquendi  ;  and  m^y,  before 
he  pleads,  have  more  g?anted  by  confent  of  the  court ;  to  fetj 
if  he  c^  ei)d  the  matter  amicably  without  farther  fuit,  by 
talking  widi  the  plaintiff;  a  pradiqe,  which  is  ^  fuppofed  tp 
have  arifen  from  a  principle  of  religion^  in  obedience  to  tha:^ 
precept  of  the  gofpel,  **  sigree  with  thine  adverfary  quickly, 
*^  whilft  thou  art  in  the  'way  with  him  g,*'  And  it  may  be  ob- 
ferved  that  this  gofpej  precept  has  a  plain, reference  to  the 
Roman  law  of  the  twelve  tablesi  which  exprefsly  directed 
the  plaintiff  and  defendant  to  make  up  the  matter,  while 
they  were  in  th^  v^ay^  or  going  to  the  praetor — in  via,  rem 
fdti  pacunt  orato.  There  are  alfo  many  other  previous  fteps 
which  may  be  taken  by  a  defendant  before  he  puts  io  his  plea<» 
tie  may,  in  real  a£lions>  demand  a  view  of  the  thing  in  que& 
tion,  in  order  to  afcertain  it's  identity  and  other  circum- 
ftances.  He  may  crave  oyer  *  of  the  writ,  or  of  the  bond,^  or 
pther  fpecialty  uppn  which  the  a/£lion  4S  hrought ;  that  is  to 
hear  it  read  to  him  j  the  generality  of  defendants  in  the  times 
of  antient  fimplicity  beipg  fuppofed  incapable  to  read  it  them- 
felves:  whereupon  the  whole  is  entered  verbatim  upon  the 
record,  and^he  defendant  may  take  advantage  of  any  condition 
pr  other  part  of  it,  not  ftated  in  the  plaintiff's  declaration. 
Jn  real  a£lions  alfo  the  tenant  may  J>ray  in  aid^  or  call  for  af-  C  30Q.  J 
fiftance  of  another,  to  help  him  to  plead,  becaufe  of  the  fee- 
blenefs  or  imbecillity  of  his  own  eftate.  Thus  a  tenant  for 
life  may  pray  in  aid  of  him  that  hath  the  inheritanee  in  re- 
mainder or  reyeriion ;  and  an  incumbent  may  pray  in  aid  ©f 
the  patron  and  ordinary :  that  is,  that  they  (hail  be  joined  \n 
the  aQion  and  help  to  defend  the  title.  Voucher  alfo  is  the . 
calling  in  of  fome  perfon  to  anfwer  the  a£):ion,  that  hath 
warranted  the  title  to  the  tenant  or  defendant.  This  we  ftill 
make  ufe  of  in  the  fprni  of  commpn  recoveries  ^  which  arc 
grounded  on  a  writ  of  entry ;  a  fpecies  of  a£lion  that  we  may 
remember  relies  chiefly  on  the  weaknefs  of  the  .tenant's  t  jtle, 
who  therefore  vouches  another  perfon  to  warrant  it.  If  the 
vouchee  appears,  he  is  made  defendant  inftead  of  the  vouchor: 


e  Append.  N*  III.  §  6«  h  Append.  No  III.  %  6. 

f  Gilb.  Hift.  Cora.  PJ.  35.  i  Vol.  II.  Append.  No  V.  {  «. 
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but,  if  he  afterwards  makes  default^  recovery  fhall  be  had 
againft  the  original  defendant  5  and  he  (hall  recover  over  an 
equivalent  in  value  againft  the  deficient  vouchee.  In  affifes 
indeed,  where  the  principal  queftion  is,  whetlierthe  demand- 
ant or  his  anccftors  were  or  \^'ere  not  in  pofleflion  till  the  oufter 
happened,  and  the  title  of  the  tenant  is  little  (if  at  all)  dif- 
cufied,  there  no  voucher  is  allowed  5  but  the  tenant  may 
bring  a  writ  of  warrantia  chart ae  againft  the  warrantor,  to 
compel  him  to  affift  him  with  a  good  plea  or  defence,  or  elfe 
to  render  damages  and  the  value  of  the  land,  if  recovered 
againft  the  tenant''.  In  many  real  a£{ions  alfo ',  brought  by 
or  againft  an  infant  under  the  age  of  twenty-one  years,  and 
alfo  in  a£iions  of  debt  brought  againft  him,  as  heir  to 'any  de- 
ceafed  anceftor,  either  party  may  fuggeft  the  nonage  of  the 
infant,  and  pray  that  the  proceedings  may  be  deferred  till  his 
'  full  age  ;  or  (in  our  legal  phrafe)  that  the  infant  may  have  his 
age,  and  that  xh^ parol  may  demur ^  that  is,  that  the  pleadings 
may  be  ftaid ;  and  then  they  (hall  not  proceed  till  his  full  age, 
^nnlefs  it  be  apparent  that  he  cannot  be  prejudiced  thereby^. 
But,  by  the  ftatutes  of  Weftm.  i.  3  Edw.  I.  c.  46.  and  of 
Glocefter,  6  Edw.  1.  c.  2-  in  writs  of  entry //r  dijfe]fin  in 
fome  particular  cafes,  and  in  aftions  aunceftrel  brought  by 
»I!  3®'  ]  ^^  infant,  the  parol  (hall  not  demur:  otherwife  he  mi^ht  be 
deforced  of  his  whole  property,  and  even  want  a  maintenance, 
fill  he  came  of  age.  So  likewife  in  a  writ  of  dower  the  heir 
(hall  not  have  his  age ;  for  it  is  necefTary  that  the  widow's 
claim  be  immediately  determined,  elfe  (he  may  want  a  pre- 
fcnt  fubfiftence  *.  Nor  (hall  an  infant  patron  have  it  in  a 
quare  impedit  ^,  (Jnce  the  law  holds  it  neceflary  and  expedient 
that  the  church  be  immediately  (illed. 

When  thefe  proceedings  are  over,  the  defendant  muft 

then  put  in  his  excufe  or  plea.     Pleas  are  of  two  forts;  di- 

-     iatorj  pleas,  and  pleas  to  the  action.     Dilatory  pleas  are  fuch 

as  tend  merely  to  delay  or  put  off  the  fuit,  by  queftioning 

k  F.  N.  B.  135.  «  1  Roll.  Abr.  137. 

XDyer.  137.  f  ZtW.  X3S. 

R^  Finch.  L»  36pt. 
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the  propriety  of  the  remedy,  rathfcr  than  hy  denying  the  la- 
jury :  pleas  to  the  adion  are  fuch  as  difpute  the  very  caufe 
of  fuit.  The  former  cannot  be  pleaded  after  a  general  ioi* 
parlance,  which  is  an  acknowlegemcrit  of  the  propriety  of 
the  aftion.  For  imparlances  are  either  general^  of  which  wc 
lave  before  fpokcn,  and  which  are  granted  of  courfe;  or 
Special^  with  a  faving  of  all  exceptions  to  the  writ  or  county 
which  may  be  granted. by  the  prothonotary  j  or  they  may  be 
ftill  more  fpecicd,  with  a  faving  of  all  exceptions  whatfoever^ 
which  are  granted  at  the  difcretion  of  the  court  K 

I.  Dilatory  pleas  are,  i.  To  the  jurifdiBlon  of  the 
court :  alleging,^^  that  it  ought  not  to  ho|d  plea  of  this  in-* 
jury,  it  arifing.  in  Wales  or  beyond  fea  ;  or  becaufe  the  land 
in  queftion  is  of  aiitient  demefne,  and  ought  only  to  be  de- 
manded in  the  lord's  court,  jEs*^.  2.  To  the  difability  of 
the  plaintiff,  by  reafon  whereof  he  is  incapable  to  corn- 
mcnce  or  continue  the  fuit  j  as,  that  he  is  an  alien  enemy, 
outlawed,  excommunicated,  attainted  of  treafon  or  felony, 
under  a  praemunire^  not  in  rerum  natura  (being  only  a  fic- 
titious perfon),  an  infant,  a  feme-covert,  or  a  monk  pro- 
fefled.  3.  In  abatement:  which  abatement  is  either  of  the 
writ,  or  the  count,  for  fome  defeft  in  one  of  them  5  as  by  [  302  1 
mifnaming  the  defendant,  which  is  called  a  mifnofmer;  giving 
him  a  wrong  addition,  as  efquire  inftead  of  knight ;  or  other 
want  of  form  in  any  material  refpeft  (3).  Or,  it  may  be,  that 

P  II  Mod.  549. 

•; — 1 ■  ■  ■"* 

(3)  All  dilatory  pleas  are  called  pleas  in  abatement,  in  contra* 
diilin6lion  to  pleas  in  bar.  By  the  4  &  5  Ann.  c.  16.  and  the 
praftice  of  the  courts,  no  plea  in  abatement  can  be  received  unleis 
the  defendant  proves  the  truth  of  it  by  affidavit.     1  Cromp,  132. 

Thefe  pleas  are  not  favoured  by  the  courts,  and  they  muf};  be 
filed  within  four  days  after  the  day  upon  which  th/s  declaration  is 
delivered,  botJi  days  being  irtclufive.     i  T.R.  zjj. 

Where  an  a£lion  is  brought  again  ft  one  or  fome  only  of  a  nain<- 
ber  of  partners^  if  tiie  defendant  or  defendants  intend  to  take  ad* 
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the  plaititiiFis  dead ;  for  the  death  of  either  party  is  at  once 
an  abatement  of  the  iuit.  And  in  a£t;ion8  merely  perfoualy 
arifing  en  deli&Oy  for  wrongs  actually  done  or  committed  by 
the  defendant,  as  trefpafs,  battery,  and  flander,  the  rule  is 
that  aBio  perfonalis  morttur  cum  perfona  ^ }  and  it  never  (hall 
be  revived  either  by  or  againft  the  executors  or  other  repre- 
fentatives.  For  neither  the  executors  of  the  plaintiff  have 
received,  nor  thofe  of  the  defendant  have  committed,  in  their 
own  perfonal  capacity,  any  manner  of  Mrrong  or  injury.  But 
in  aftions  arifing  ex  contraifuy  by  breach  of  promife  and  the 
like,  where  the  right  defceiids  to  the  rcprefentatives  of  the 
plaintiff,  and  thofe  of  the  defendant  have  afTets  to  anfwer 
the  demand,  though  the  fuits  (hall  abate  by  the  death  of  th^ 
parties,  yet  they  may  be  revived  againft  or  by  the  executors '  ? 
being  indeed  rather  aftions  againft  the  property  than  the  per« 
fon>  in  which  the  ekeeutors  have  now  the  fame  intcreft  that 
th^ir  teftator  bad  before* 

These  pleas  to  the  jurifdi£lion,  to  the  difability,  or  in 
abatement,  wdte  formerly  very  often  ufed  as  mere  dilatory 
pleas,  without  any  foundation  of  truth,  and  calculated  only 
for  delay ;  but  now  by  ftatute  4  &  5  Ann.  c.  16.  no  dilatory 
plea  is  to  be  admitted,  without  affidavit  made  of  the  truth 
thereof,  or  fome  probable  matter  ihewn  to  the  court  to  induce 
them  to  bejieve-lt  true.  And  with  refpeft  to  the  pleas  them* 
felveSi  it  is  aruleythat  no  exception  (hall  be  admitted  agaijift 
a  declaration  or  writ,  unlefs  the  defendant  will  in  the  fame 
plea  give  the  plaintiff  a  better  ^ ;  that  is,  (hew  him  how  it 
might  be  aniended,  that  there  may  not  be  two  objeftion^ 

9  4  lad.  315.  •  Brownl.  139. 

r  March.  14. 


vantage  of  the  partnerlhip,  it  mud  be  pleaded  in  abatenieRt,  or  it  is 
fuppofed  to  be  waived. 

But  the  plea  in  abatement  mufl:  date  who  are  the  real  partners* 
2  BL  Rep  947.  But  if  an  adlion  be  brought  in  the  name  of  fome 
of  the  partners  only,  the  defendant  may  avail  himfelf  of  this  ob- 
jedion  at  the  trial, 
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tipon  the  fame  account.  Neither,  by  ftatute  8  &  9  W.  III. 
c,  31.  (hall  any  plea  in  abatement  be  admitted  in  any  fuit 
for  partition  of  lands ;  nor  (hall  the  fame  be  abated  by  reafoa 
of  the  death  of  any  tenant. 

All  pleas  to  the  jurifdiftion  conclude-to  the  cognizance  [  303  J 
of  the  court  5  praying  "  judgment^  whether  the  court  will 
**  have  further  cognizai^ce  of  the  fuit  ;'*  pleas  to  the  difabi- 
lity  conclude  to  the  pcrfon ;  by  praying  "  judgment,  if  the 
'^  faid  A  the  plaintiff  ought  to  be  anfwered :"  and  pleas  in 
abatement  (when  the  fuit  is  by  original)  conclude  to  the 
writ  or  declaration  ;  by  praying,  *^  judgment  of  the  writ,  or 
**  declaration,  and  that  the  fame  may  be  quaflied,"  caffetur^ 
,  made  void,  or  abated  :  but,  if  the  a£lioii  be  by  bill,  the  plea 
muft  pray  "  judgment  of  the  bill,"  and  not  of  the  declara- 
tion \  the  bill  being  here  the  original,  and  the  declaration 
only  a  copy  of  the  bill. 

When  thefe  dilatory  pleas  are  allowed,  the  caufe  is  either 
difmiffed  fropi  that  jurifdi£lion  \  or  the  plaintiff  is  ftayed  till 
his  difability  be  removed ;  or  he  is  obliged  to  fue  out  a  new 
writ,  by  leave  obtained  from  therourt^;  or  to  amend  and 
new-frame  his  declaration.  But  when  on  the  other  hand 
they  are  over-ruled  as  frivolous,  the  defendant  has  judgment 
of  refpondeat  oufteny  or  to  anfwer  over  in  fome  better  manner. 
It  is  then  incumbent  on  him  to  plead. 

2.  A  PLEA  to  the  oBion ;  that  is,  to  anfwer  to  the  merits 
of  the  complaint.   This  is  done  by  confeffmg  or  denying  k. 

.A  CONFESSION  of  thc  wholc  complaint  is  not  very  ufual, 
for  then  the  defendant  would  probably  end  the  matter  fooner ; 
or  not  plead  at  all,  but  fuff^r  judgment  to  go  by  default. 
Tet  fometimes,  after  tender  and  refufal  of  a  debt,  if  the  cre- 
ditor haraffes  his  debtor  with  an  a£tion,  it  then  becomes  ne« 
ceffary  for  the  defendant  to  acknowlege  the  debt,  and  plead 

t  Cot  Eotr.  %^u. 
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t^^  tender ;.  adding  Aat  be  has  always  been  ready,  fwt  tempf 
prjfty  ai)d..{liil  is  ready,  nncore  prifiy  to  difchairge  it :  for  a 
tender  by  the  debtor  and  rcfufal  by  the  creditor  will  in  all  cafes 
difcharge  the  cods  v,  but  not  the  debt  itfelf ;  though  in  fome 
particular  cafes  the  creditor  will  totally  lofe  his  money  "(4). 
C  3^4  ]  But  frequently  the  defendant  cohfeffcs.  one  pan  of  the  com- 
plaint, (by  a  cognovit  oBionem  in  refpefj;  thereof)  and  travetfes 
or  denies  the  reft :  in  order  to  avdd  the  cxpenfe  of  carrying 
that  paK  to  a  formal  trial,  which  he  has  no  ground  to  liti- 
gate. A  fpecies  of  this  fort  of  confcffioh  is  the  paymmt  of 
money  ipt&  court  ^ .-  which  is  for  the  moft  part  ncceflary  upon 
pleading  a  tender,  and  is  itfelf  a  kind  of  tender  to  the  plain- 
tiff; by  paying  into  the  hands  of  the  proper  officer  of  the 
eourt  as  iftuch  as  the  defendant  acknowlegcs  to  be  due,  to- 
gedier  with  the  cofti  hitherto  incurred,  in  order  to  prevent 
the  cxpenfe  of  any  farther  proceedings.  This  may  be  done 
upon  what  is  called  a  motion ;  which  is  an  occafional  appH* 
cation  to  the  court  by  the  parties  or  their  counfel,  in  order 
to  dbtatn  fome  rule  or  order  of  court,  which  becomes  necef- 
fary  in  the  progrefs  of  a  caufe  ;  and  it  is  ufually  grounded 
upom  ant  affidavit y  (the  pcifedl:  tenfe  of  the  verb  affido)  being 
a  voluntary  oath  before  fome  judge  or  officer  of  the  courr,  to 
evince  the  truth  of  certain  fafts,  upon  which  the  motio»  is 
grounded  :  though  no  fuch  affidavit  is  neccfTary  for  paymoit 
of  money  into  court.  If,  after  the  money  paid  in,  the 
^  plaintiff  proceeds  in  his  fuit,  it  is  at  his  own  peril ;  fi)r.  if 
he  does  not  prove  more  due  than  is  fo  paid  into  court,  hefhrll 
bc'Donfufted  and  pay  the  defendant  cofts;' but  he  fhall  ftill 
have  the  money  fo  paid  in,  for  that  the  defendant  has  acknow- 
leged  to  be  hii?  due.  In  the  French  law  the  rule  of  pfafticc 
is  grounded  upon  principles  forliewhlat  fimilar  to  this  *,  for 
there,  if  a  perfon  be  fued  for  more  than  he  owes,  yet  he  lofcs^ 

V  I  Vent.  2 r."  w  Styl.  praft.  Reg.  (edit.  l657.j»oi- 

»Litt.  §  338.     Co.  Litt.  209.  •  aKcb.  555^     Salk.  59^6, 

t— —  ■    "  ■ "- ..  1.1-    ...  1^  ,->  «, 

(4)  A  tender  in  bank  notes  is  fufficient,  unlefs  the  creditor  ex- 
prefsly  refufes  to  receive  notes  and  infifis  upon  ci^ih.    3  7*.  i^*  554* 
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hU  caafe  if  he  doth  not  tender  fo  much  ^s  he  really  does  owe^* 
To  this  head  may  alfo  be  referred,  the  pra£licc  :of  what  is 
called  ^Jet'off  i  wheret>y  the  defendant  ocknowlegcs  the  juf- 
tice  of  the  plaintiff's  demand  on  the  one  handj  but  on  the 
other,  fets  up  a  demand,  of  his  owr\,  to  (counterbalance  that 
of  the  plaintiff  either  in  the  whole  or  in  part :  as,  if  the 
plaintiff  fues  for  ten  pounds  due  on  ^  note;  of  hand,  the  de- 
fendant may  fet  off  nine  pounds  due  to  himfelf  for  merchan- 
dize fold  to  th^  pbintiff, ,  and,  in  cafe  he  ^aJU  fuch  fet-off, 
muft  pay  the^rremaining  balance  into  court.  This  anfwcrs 
very  nearly  to  the  compenfatioy  or  Jioppage^  of  the  civil  law  *,  [  30J  ] 
and  depends  on  the  ftatutes  2  Geo.  11.  c.  22.  and  8  Geo.  IL 
c.  24.  which  ena£l,  that,  wbei^e  there  are  mutual  debts  be- 
tween the  plaintiff  and  defendant,  one  debt  may  be  fet  againft 
the  others  and  either  pleaded  an  bar,  or  given  in  evidence 
upon  the  general  iffue  at  the  trial  5  which  ihall  operate  a& 
payment,  and  extinguifh  fo  much  of  the  plaintiff's  dc* 
mand  (5). 

''  ,  .  > 

Pleas,  that  totally  deny  the  caufe  of  complaint,  are  either 
the  general  iffue,  or  zjpecial  plea,  id^bar. 

I.  The  general  iffue,  or  general  plea,  is  what  traverfes, 
thwarts,  and  denies  at  once  the  whole  declaration ;  witjiout 
offering  any  fpcciil  matter  whereby  to  evade  it.  As  in  tref- 
pafs  either  vi  et  armis^  or  on  the  cafe,  non  cuipabilisy  not 

w  Sp.  L.  b.  6.  c  4.  X  Ff,  16.  2.  I. 

(5)  The  debts  between  the  plaintiff  and  defendant  muft  be. 
mutual,  but  may  be  of  different  natures ;  if  the  defendant  docs 
not  fpecially  plead  his  debt  as  a  fet- off,  he  muft  deliver  a  notice  of 
fet-off  togecher  with  the  plea  of  the  general  iffue.  A  notice  of 
fet-off  ought  to  be  exprcffed  with  almoft  as  much  certainty  as  a* 
declaration  ;  and  the  delivery  of  it  muft  be  proved  at  the  trial  of 
the  caufe.  1  Cromp.  <?r.  157.  But  in  adions  by  or  againft  the 
affignees  of  a  bankrupt,  the  fum  juftly  due  may  be  recovered  under 
the  5  Geo.  11,  c.  30.  without  either  pleading,  or  giving  notice  of  a 
fet-off,     vT.R.ii$. 

-  guilty  ;^ 
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guilty y ;  lii  debt  upon  contraft,  nihil  debety  he  6wes  nothirig  ; 
in  debt  oil  bbrtd,  Hon  efl  faSfumy  it  is  not  his  died  •,  on  art 
ffjjuntpjtty  nsn  ajfttin^iy  he  made  no  fuch  promife.  Or  in  real 
aftions,  nul  ioftf  no  wrong  done;  nul dijfeiftny  no  diiTeifin  j 
and  in  a  writ  of  right,  the  InJfe  of  iflue  isj  fliat  cTie  tenant 
has  more  right  to  hold  than  the  derharidant  has  to  demand. 
Thefe  pleas  are  called  the  gertetal  iffUe,  becsmfe,  by  im- 
porting an  abfolute  and  general  denial  of  what  is  allege  J 
in  the  declaration,  they  amount  at  once  to  an  iflue;  by 
which  we  mean  a  faft  affirmed  oft  one  fide  and  denied  orf 
the  other. 

Formerly  the  general  iffuc  was  feldam  pleaded,  except 
when  the  party  meant  wholly  to  deny  the  charge  alleged  againft 
him.  But  when  he  meant  to  cUftingui(h  away  ot  palliate  thd 
charge,  it  was  always  ufual  to  fct  forth  the  particular  fafts  in 
what  is  called  a  fpecial  plea ;  which  was  originally  intended 
to  apprize  the  court  and  the  adverfe  party  of  the  nature  and 
circumftances  of  the  defence,  and  to  keep  the  law  and  the 
fa£t  diftin£l.  And  it  is  an  invariable  rule,  that  every  defence, 
which  cannot  be  thus  fp8cially  pleaded,  may  be  given  in  evi- 
dence, upon  the  general  iflue  at  the  trial.  But,  the  fcience 
r  306  j  of  fpecial  pleading  having  been  frequently  perverted  to  th« 
purpofes  of  chicane  and  delay,  the  courts  have  of  late  in 
fome  inftances,  and  the  legiflature  in  many  more,  permitted 
the  general  iflue  to  be  pleaded,  which  leaves  every  thing  open, 
the  fadl,  the  law,  and  the  equity  of  the  cafe  ;  and  have  al- 
lowed fpecial  matter  to  be  given  in  evidence  at  the  trial.  And, 
though  it  fliould  feem  as  if  much  confufion  and  uncertainty 
would  follow  from  fo  great  a  relaxation  of  the  ftridnefs 
antiently  obferved,  yet  experience  has  fliewn  it  to  be  other- 
wife  ;  efpecially  with  the  aid  of  a  new  trial,  in  cafe  either 
party  be  unfairly  furprifed  by  the  other. 

2.  Special  pleas,  in  bar  6i  the  plaintiff's  demand,  arc 
very  various,  according  to  the  circumftances  of  the  defend- 
ant's cafe.     Asj  in  real  actions,  a  general  releafe  or  a  fine, 

f  Append,  No  n.  §  4. 
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both  of  D^^hich  iftay  deftroy  and  bar  the  plaintiff's  title.  Or, 
in  perfonal  aiftions^  ati  accord,  arbitration,  conditions  per* 
formed j  nonage  of  the  defendant,  or  fome  other  faft  which 
precluded  the  plaintiff  from  his  aftion  **  A  jujiification  is 
likewife  a  fpecial  plea  in  bar ;  as  in  adions  of  affauk  and 
battery,  7S/;  ajfault  detnefne^  that  it  was  the  plaintiff's  own 
original  affanlt ;  in  trefpafs,  that  the  defendant  did  the  thing 
complained  of  in  tight  of  fome  office  ^hich  warranted  hint 
fo  to  do  5  or^  in  an  adion  of  flander,  that  the  plaintiff  is* 
really  as  bad  a  man  as  the  defeildam  faid  he  ^as» 

,  Also  a  man  may  plead  the  ftatutes  of  limitation*  In  bar; 
or  the  time  limited  by  certain  adls  of  parliament,  beyond 
which  no  plaintiff  can  lay  his  caufe  of  a£lion.  This,  by  the 
ftatute  of  32  Hen.  VIII.  c.,2»  in  a  writ  of  right  xsftxty  years: 
in  affifes,'  writ^  of  entry^  or  other  poffcffory  aftions  real,  of 
the  feifln  of  one's  anceftors,  in  lands ;  and  either  of  their 
feifin,  or  one's  own^  in  rents,  fuits,  and  fervices  \Jifiy  years: 
and  in  aftions  real  for  lands  grounded  upon  one's  own  feifin 
or  poffeffion,  fuch  poffeffion  muft  have  been  within  thh^f 

'  years.  By  ftatute  i  Mar.  ft.  2.  c.  5,  this  fimitatiori  doe^  rfot 
extend  to  any  fait  foradvowfons,  upon  reafons  given  in  a 
former  chapter^.  But  by  the  ftatute  21  Jac.  1.  c.  2.  a  time  [  307  ] 
of  limitation  was  extended  to  the  cafe  of  the  king;  viz.      " 

Jixty  years  precedent  to  19  Feb.  1623  ^ ;  but,  this  becoming 
ineffe£lual  by  efflux  of  time,  the  fame  date  of  limitationi  was 
fixed  by  ftatute  9  Geo.  III.  c.  16.  to  commence  and  be 
teckoned  backwards,  from  the  time  of  bringing  any  fnrt  or 
other  procefs,  to  recover  the  thing  in  queftion  ;  fo  that  a 
poffeffion  icrfixty  years  is  now  a  bar  even  againft  the  preroga- 
tive, in  derogation  of  the  antient  maxim,  "  nullum  uinpUsoc^ 
<^  currit  regu'*  By  another  ftatute,  21  Jac.  I.  c.  16.  twenty 
years  is  the  time  of  limitation  in  any  writ  of  formedon :  and^ 
by  a  confe^ience,  twenty  years  is  alfo  the  limitation  ift  every 
ad:ion  of  €Je«3:ment ;  for  no  eje£tment  can  be  brought/  un^ 
kfs  where  the  leffor  of  the  plaintiff  isentitled  to  enter  on*  the 

a  Append.  N*  IIF.  §  6.  *>  Sec  pag.  150, 

*  ^ee  pag.  188.  196.  c  3  Inft.  iS9, 
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lands'*,  and  by  the  ftatute  ai  Jac.  I,  c.  16.  no  entty  can  be 
made  by  any  man,  unlefs  within  twenty  years  after  his  right 
fliall  accrue.  Alfo  all  aflions  of  trefpafs,  (quare  claufumfregity 
or  otherwife)  detinue,  trover,  replevin,  account,  and  cafe  (6), 
(except  upon  accounts  between  merchants)  (7)  debt  on  fimpte 
contradl,  or  for  arrears  of  rent,  are  limited  by  the  ftatute  lafb 
mentioned  tofm  years  after  the  caufe  of  a£Lioa commenced : 
and  aflions  of  aflault,  menace,  battery,  mayhem,  and  im- 
prifonment,  muft  be  brought  within^r/r  years,  and  actions 
for  words  within  two  years,  after  the  injury  committed  (8). 

d  See  pag.  20^ 

(6)  Under  the  head  of  adions  upon  the  cafe  are  incladed  actions 
for  libels>  criminal  converfationi  fedu£lion,  and  aftions  for  words> 
which  are  not  a6lionabIe  without  a  fpecial  damage. 

(7)  This  exception  does  not  extend  to  a  tradefman's  account 
with  his  coftomer ;  for  in  this  cafe  there  are  not  mutoal  dealings, 
and  the  tradefman  is  barred  by  the  flatute  from  recovering  for 
more  than  tbofe  articles,  which  have  been  fold  within  fix  years. 
SuIL  N.  P.  ij^g. 

(8J  The  flatute  makes  an  exception  for  all  perlbns  who  fliall  be 
under  age,  /erne  coverts,  non  compos  mentis,  in  prifon,  or  abroad, 
when  the  caufe  of  aflion  accrues ;  and  the  limitations  of  the  flatute 
fhall  only  commenC^e  from  the  time  when  their  refpedive  impedi- 
ments or  difabilities  are  removed  ;  fee.  7.  But  if  one  only  of  a 
number  of  partners  lives  abroad,  they  muft  bring  their  adion 
within  fix  years  after  the  caufe  of  it  accrued.  4  ?".  £.  516.  And 
where  a  party  has  been  guilty  of  any  fraud  in  his  dealings  or  ac- 
counts, the  courts  of  law  and  equity  have  determined  that  he  fhall 
only  proted  himfelf  by  the  flatute  of  limitations  from  the  time  his 
fraud  is  difcovered.     3  P.  Wms,  143.     Doug.  630. 

Any  acknowledgment  of  the  exiflence  of  the  debt,  however 
^ght,  will  take  it  out  of  the  flatute,  and  the  limitation  will  then 
run  from  that  time  ;  and  where  an  exprefTion  is  ambiguous,  it 
Ihall  be  left  to  the  confideration  of  the  jury,  whether  it  amounts  or 
not  to  fuch  acknowledgment.  2  7*.  R,  760.  Where  there  arc 
two  or  more  drawers  of  a  joint  and  feveral  promifTory  note,  the 
acknowledgment  of  one  may  be  given  in  evidence  in  a  leparate 
adion  againfl  another,  and  will  defeat  the  effed  of  the  flatute. 
Doug*  629. 
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And  by  the  ftattitc  3  r  Eliz.  c.  5*  all  fiiits,  ihdifltmcntSy  stnd  in^ 
formations,  upon  any  pertal  ftatutes,  where  any  forfeitute  i4 
to  the  crown  alone,  (hall  be  fued  within  tivo  years,  and  where 
the  forfeiture  is  to  a  fubjeft  or  to  the  crbwti  and  a  ftrbjc6i| 
within  e>/;e  year,  afterthe  offence  committed  (9)  5  uhlefs  tirhere 
any  other  time  is  fpecially  limited  by  the  ftatute*  Laftly,  hf 
ftatute  loW.  III.  c.  14.  no  writof  error,y?/r^yifw/,  or  other 
fuit,  ihall  be  brought  to  reverfe  any  judgment,  fine,  or  reco- 
very, for  error,  unlefs  it  be  profecuted  within  /w^«/vyears(io)« 
The  ufe  of  thcfe  ftatutes  of  limitation  is  to  preferve  the  peace 
of  the  kingdom,  and  to  prevent  thofe  innumerable  perjurici  ' 
which  might  enfue,  if  a  man  were  allowed  to  bring  an  a£lioii 
for  any  injury  committed  at  any  diflance  of  time.  Upon  both  [  *  3^^  J 
thefe  accouilts  the  law  therefore  holds,  that  **  intereft  reipub^ 
Itcae  ut  fit  Jims  Mum  /'  and  upon  the  fame  principle  the  Athc* 
nian  laws  in  general  prohibited  all  actions,  where  the  injury 
Was  comrfdtted  five  years  before  the  complaint  Was  made  •i' 
If  therefore  in  any  fuit,  the  injury,  or  caufe  of  afkioln,  hap- 
pened earlier  than  the  period  exprefsly  limited  by  law,  the  de- 
fendant may  plead  the  ftatutes  of  limitations  in  bar :  as  uport 
an  aJfuM^ty  or  promife  to  pay  money  to  the  plaintiff,  the  de* 
fcndant  may  plead  non  affum^tt  infra  fex  annos  /  he  made  nd" 
fuch  promife  within  fix  years;  which  is  an  effedual  bar.to' 
the  complaint. 

An  ejioppel  is  likcwifc  a  fpecial  plea  In  bat :  which  hapJ 
pens  where  a  map  hath  done  feme  ad,  or  executed  fome  deed^ 

«  Pott.  Ant.  b.  I.  c.  >i. 


(9)  Where  the  forfeiture  is  to  the  crown .  and  a  fubjedl,  a  com- 
mon informer  muft  fue  within  onfc  year,  and  thetfowh  may  profe« 
cute  for  the  whole  penalty  at  any  time  withiti  two  year$  after  that 
year  ended. 

(id)  No  flatnte  has  fixed  any  Uiilitatlon  td  a  bond  or  fpeeialty ; 
but  where  no  intereft  has  been  paid  Upon  a  bond^  aind  no  demand 
proved  thereon  fot  twenty  years,  the  judges  Recommend  it  to  thd 
Jury  to  prefume  it  difcbargedi  and  to  find  ai  vetdi^  for  the  de- 
fendant.   2  T.  R.  270. 

2  a  which 


Digitized  by 


Google 


3o8  P  It  I  V  A  T  E  Book  III. 

which  eftops  or  precludes  him  from  aterring  any  thing  to 
the  contrary.  As  if  tenant  tor  years  (who  hath  no  freehold) 
kvies  a  fine  to  another  perfon.  Though  this  is  void  as  to 
Arangersy  yet  it  fliali  work  as  an  eftoppel  to  the  cognizor ; 
for^  if  he  afterwards  brings  an  a£lion  to  recover  thefe  landsj 
and  his  fitie  is  pleaded  againft  hi{n>  he  (hall  thereby  be  eftop- 
ped  from  faying,  that  he  had  no  freehold  at  the  time,  and 
therefore  was  incapable  of  levying  it. 

The  conditions  and  qualities  of  a  plea  (which,  as  well 
as  the  dodrine  of  eftoppels,  will  alfo  hold  equally,  mutatis 
mutandis^  with  regard  to  other  parts  of  pleading)  are,  i.  That 
it  be  fingle  and  containing  only  one  matter ;  for  duplicity 
begets  confufion.  But  by  ftatute  4  &  5  Ann.  c.  i6.  a  man 
with  leave  of  the  court  may  plead  two  or  more  diftin£l  mat- 
ters or  (ingle  pleas  ;  as  in  an  adion  of  alTault  and  battery, 
€hefe  three,  not  guilty,  j&/f  ajfault  demefne^  and  the  ftatute  of 
'  limitations.  2.  That  it  be  dire£fc  and  po(itive,  and  not  ar- 
gumentative. 3.  That  it  have  convenient  certainty  of  time, 
place,  and  perfons.  4.  That  it  anfwer  the  plaintiff's  alle- 
gations in  every  material  poin^.  5.  That  it  be  fo  pleaded  as 
to  be  capable  of  trialir 

r  ^00  7  Special  pleas  are  uliially  in  the  a(Ermative,  fomeiimes 
in  the  negative,  but  they  always  advance  feme  new  fa£k  not 
mentioned  in  tl\^ declaration;  and  then  they  muft  be  averred 
fo  bte  true  in  tli*  common  form  >^«  and  this  he  is  ready  to 
u  verify." — This  is  not  neccflary  in  pleas  of  the  general 
iflue ;  thofe  always  containing  a  total  denial  of  the  facts 
'before  advanced  by  the  other  party,  and  therefore  putting, 
him  upon  the  proof  of  themv 

It  is  a'  rule  in  pleading,  that  no  man  fee  allowed  i6  pleatf 
fpeciaUy  fuch  a  plea  as  amounts  only  to  the  general  iflue,  or 
•  a  total  denial  of  the  charge ;  but  in  fiich  cafe  he  (hall  be 
driven  to  plead  the  general  iflue  in  terms,  whereby  the  whole 
queftion  is  referred  to  a  jury.  But  if  the  defendant,  in  an 
aflife  or  afltion  o£  trefpafs,  be  deCrous  to  refer  tlie  validity  of 

2-.    "  hisr 
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his  title  ta  the  court  rather  than  the  jury,  he  nwy  ftate  hi» 

title  fpccially,  and  at  the  fame  time  give  colour  to  the  plaintiff, 

or  finppofc  him  to  have  an  appc^rahcc  or  colour  of  title,  bad 

indeed  in  point  of  law,  but  of  which  the  jury  are  not  com- 

petent  judgef.     As  if  his  own  true  title  be,  that  he  claims 

by  feoffment  with  iivery  from  A,  by  force  of  which  he  en-- 

tcred  on  the  lands  in  queftion,  he  cannot  plead  this  by  itfeif,-  0 

as  it  amounts  to  no  more  than  the  general  iffue,  nul  tort^  nut 

dtffiifw^  in  affife,  or  not  guilty  in  an  aftion  of  trcfpafs.    But: 

he  may  allege  this  fpecially,  provided  he  goes  farther  and 

fays,  that  tl^e  plaintiff  claiming  by  colour  oi  a  prior  deed  of 

feoffment,  without  livery,  entered  5  upon  whom  he  entered  ; 

and  may  then  refer  himfelf  to  the  judgment  of  the  court 

which  of  thefe  two  titles  is  the  beft  in  point  of  law  ^« 

When  the  plea  of  the  defendant  is  thus  put  in,  if  it  does 
not  amount  to  an  iffue  or  total  contradiftion  of  the  declara- 
tion but  only  evades  it,  the  plaintiff  may  plead  again,  and- 
reply  to  the  defendant's  plea :  either  traverfing  it,  that  is, 
totally  denying-  it :  as  if  on  an  a(^ion  of  debt  upon  bond  the 
defendant  pleads7&/vi/  ad  diem,  thit  he  paid  the  money  when 
due,  here  the  plaintiff  in  his  replicqik^  may  totally  traverfe-  [  310  3 
this  plea,  by  denying  that  the  defendant  paid  it :  or  he  may 
.  allege  new  matter  in  contradidlion  to  the  defendant's  plea  ;. 
as  when  the  defendant  pleads  no  award  made,  the  plaintitf 
may  reply,  and  fet  forth  an  actual  awjj|dj>  and  affign  a 
breach  8  :  or  the  replication  may  confefs  andmvoid  th^  plea,  by 
fome  new  matter  or  diftinftion,  confident  with  the  plaintiff's 
former  declaration  5  as,  in  an  aftion  foV  trefpaffmg  upon  land 
whereof  the  plaintiff  is  feifed,  if  the  defendant  fhews  a  title. 
to  the  land  by  defcent,  and  that  therefore  he  had  a  right  to 
enter,  and  gives  colour  to  the  plaintiff,  the  plaintiff  may  cither 
traverfe  and  totally  deny  the  faft  of  the  defcent ;  or  he  may 
confefs  and  avoid  it,  by  replying,  that  truQ-  it  is  that  fuch 
defcent  happened,  but  that  fince  the  defcent  the  defendant 
himfelf  demifed  the  lands  to  the  plaintiff  for  term  of  life... 

r  Dr.  &  Stttd.  2.  c.  53.  .    .t  Append.  N*  III.  ^  «.    . 
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'To  the  tepifcatioh  tht  defendant  may  ri/9in,  or  put  in  an 
suifwer  called  a  njoinder.  The  plaintiff  may  anfwer  the  re«» 
joinder  by  a  fur-rijoinder ;  upon  which  the  defendant  may ' 
ritut ;  and  tl>e  plaintiff  anfwer  him  by  z/ur-rebutier.  Which 
pleas,  replicajttons,  rejoinders,  fur-rejoinders,  rebutters,  and 
fyur-rebutters  anfwer  to  the  epcapthy  npHcatiaf  duplication 
friplicatio,  and  qt4adrMplic(^iQ  of  tl>$  Upman  laws  ^. 

The  whole  of  this  proccfs  i?  denominated  the  pleading  j 
}n  the  feveral  ftages  qf  vhjch  it  muft  be  carefully  obferved, 
jfiot  to  depart  or  vary  froni  the  title  or  defence,  which  the 
party  his  once  infifted  on.  For  this  ([which  is  called  a  d^^ 
tarture  in  pleading)  might  occafion  endlcfs  altercation. 
Therefore  the  replication  muflb  fnpport  the  declaration,  an4 
the  rejoinder  muft  fupport  the  plea,  without  departing  out  of 
it.  As  in  the  cafe  of  pleading  no  award  n>ade,  in  confequencc 
of  a  bond  of  arbitration,  to  y/hich  the  plaintiff  replies,  fet-? 
ting  forth  an  a^ftjial  award  ;  now  the  defendant  cannot  rejoin 
that  he  hath  performed  this  award,  for  fuch  rejoinder  would 
be  an  entire  departurp  from  his  original  plea,  which  alleged 
tb^t  no  ftjch  award  was  made :  thejrefpre  he  has  now  no  other 
f  3n  ]  choice,  but  totraverfe  thef^tft  pf  the  Replication,  or  elfe  to 
demur  upon  the  law  of  it, 

Tet  in  m^ny  adjpns  the  plaintiff,  whp  has  alleged  in  hie» 
declaration^  general  wrong,  may  in  his  replication,  after  an 
evafive  plea  by  the  defendant,  reduce  that  general  wrong  to 
^  more  particular-  certainty,  by  affigning  the  injury  afrefh 
with  alj  if's  fpeclffc  circumftances  in  fuch  manijer  as  clearly 
p  afcertain  and  identify  it,  ponfiftently  with  bis  general 
pomplaipt^  which  is  called  a  rieiuoT  novel  c^tg^tne^U.  A^,  if 
the  plaintiff  in  trefpafs  declares  pn  a  breach  of  his  clofe  in  D; 
and  the  defendant  pleads  that  th^  placQ  where  the  injury  is 
faid  to  have  happened  is  a  certain'  clofe  of  paflure  in  D, 
^hich  defcended  to  him  from  B  .his  fatl^er,  and  fo  is  his  own 
freehold  ;  the  plaintiff  m^y  reply  and  affign  another  clofe  in 
cifying  the  abuttal^  and  boundaries,  as  the  real  plac^ 
injury  ^ 

\.  14,     BraQ.  /.  5.  tr,  5.  c.  I.  i  Bro.  ji^n  t.  trefpaft,  205.  284, 
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It  hath  prcvioufly  been  obfcrved  ^  that  duplicity  in  pleading 
mull  b^  Jivoided.  Every  plea  muft  be  fimple,  entire,  con* 
nefled,  s^nd  confined  to  one  fingle  point :  it  muft  never  be 
entangled  with  9  variety  of  diftfaid  independent  anfwers  to 
the  fame  matter;  which  muft  require  as  many  different 
replies,  and  introduce  a  multitude  of  ifiues  upon  one  and  the 
fame  difpute.  For  this  would  often  cmbarraf&thc  jury,  and 
fomctinaes  the  court  itfelf,  and  at  all  events  would  fceatly 
enhance  the  expenfe  of  the  parties.  Yet  it  frequaitly  is 
expedient  to  plead  in  fuch  a  manner,  as  to  avoid  any  implied 
admiflion  of  a  fa£t,  which  cannot  with  propriety  or  fafety  be 
pofitivcly  affirmed  or  denied.  And  this  may  be  done  by  what 
is  called  a  proUjlation  ;  whereby  the  party  interpofes  an  ob* 
lique  allegation  or  denial  of  fome  faft,  protefting  (by  the 
gerund,  prot^ando)  that  fuch  a  matter  does  or  does  not  exift; 
and  at  the  fame  time  avoiding  a  diredl  affirmation  or  denial. 
Sir  Edward  Coke  hath  defined*  a  proteftation  {in  the  pithy 
dialeft  of  that  age)  to  be  "  an  exclufion  of  a  conelufion.*' 
For  the  ufe  of  it  is,  to  fave  the  party  from  being  concluded  [  3^2  3 
with  refpeft  to  fome  faft  or  circumftance,  which  cannot  be 
direfkly  affirmed  or  denied  without  falling  into  duplicity  of 
pleading  \  and  which  yet,  if  he  did  not  thus  enter  his  prot^, 
be  might  be  deemed  to  have  tacitly  waived  or  adraitt«. 
Thus,  while  tenure  in  villenage  fubfifted,  if  a  villein  had 
brought  an  aftion  againft  his  lord,  and  the  lord  was  inclined 
to  try  the  merits  of  the  demand,  and  at  the  fame  time  Co 
prevent  any  cortclufion  againft  himfelf  that. fee  had  waived 
his  fignioty ;  he  could  not  in  this  cafe  b(^th  plejad  affirma- 
tively that  the  plaintiff  was. his  villein,  and  alio  take  iflue 
upon  the  demand ;  for  then  his  plea  would  have  been  double^ 
as  the'fortner  alone  would  have  been  a  good  bar  to  the  a£tion : 
but  he  might  have  alleged  the  villenage  of  [the  plaintiff^  by 
way  of  proteftation,  and  then  have  denied  the  demand.  By 
this  means  the  future  vaflalage  of  the  plaintiff  was  faved  to 
the  defendant,  in  cafe  the  iffue  was  found  in  his  (the  defend- 
ant's) favour  " :  for  the  proteftation  prevented  that  conclu* 

*  pag  308.  I  I  Inft.  124..  n  Co.  Litt.  126. 
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Con,  which  would  othcrwife  have  rcfultcd  from  the  reft  of 
his  defence,  that  he  had  cnfranchifcd  the  plaintiff";  fince  no 
villein  could  maintain  a  civil  adion  againft  his  lord.  So  alfo 
if  a  defendant,  by  way  of  inducement  to  the  point  of  his 
defence,  alleges  (among  other  matters)  a  particular  mode  of 
feifin  or  tenure,  which  the  plaintiff  is  unwilling  to  admit, 
and  yet  defires  to  take  iffue  on  the  principal  point  of  the  de- 
fence/he  muft  deny  the  feilin  or  tenure  by  way  of  protefta- 
tion,  and  then  traverfe  the  defenfive  matter.  So  laftly,  if 
an  award  be  fet  forth  by  the  plaintiff,  and  he  can  af&gn  a 
breach  in  one  part  of  it,  (viz.  die  non-payment  of  a  fum  of 
money)  and  yet  is  afraid  to  admit  the  performance  of  the  reft 
of  the  award,  or  to  aver  in  general  a  non-performance  of  any 
part  of  it,  Icfl  fomcthing  fhould!  appear  to  have  been  per- 
formed 5  he  may  favc  to  himfelf  any  advantage  he  might 
hereafter  make  of  the  general  non-performance,  by  alleging 
that  by  proteft»6oo  } .  and  plead  only  the  non-payment  of  the 
TOopey^ 

[  3  ^3  ]  ^^  ^"y  ^^8^  ^^  ^^  pleadings,  when  either  fide  advances  or 
affirms  any  new  matter,  he  ufually  (as  was  faid)  avers  it  to 
be  true  j  «  and  this  .he  is  re^dy  to  verify."  On  the  other 
hand,  when  either  fide  traverfeis  or  denies  the  fadts  pleaded  by 
his  antagonift,  he  ufually  tenders  an  iflue,  as  it  is  called ;  tbe 
language  of  which  is  different  according  to  the  party  by  whom 
•the  iffixe  is  tendered ;  for  if  the  traverfe  or  denial  comes  from 
the  defendant,  the  iffue  is  tendered  in  this  manner,  <<  and  of 
"  this  he  putshinjftlf  upon  the  country,"  thereby  fubmitting 
himfelf  to  the  judgment  of  his  peers  P :  but  if  the  traverfe  lies 
upon  the  plaintiff,  he  tenders  the  iffue  or  prays  the  judgment 
of  the  peers  agsiinft  the  defendant  in  another  foroji ;  thuSj 
««  and  this  he  prays  may  be  inquired  of  by  the  country." 

But  if  either  fide  (a^,  for  inftance,  the  defendant)  pleads 
a  fpecial  negative  plea,  not  trayerfing  or  denying  any  thing 
thaf  was  before  alleeed^  but  difcloling  foipe  new  negative 

A  See  book  11.  ch.  6.  pag.  94*  P  Append.  No.  II.  §  4* 
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matter :  as  where  the  fuit  is  on  a  bond^  conditioned  to  per. 
form  an  award,  and  the  defendant  pleads,  negatively,  that 
no  award  was  made,  he  tenders  no  ifTue  upon  this  plea  ;  be- 
caufe  it  does  not  yet  appear  whether  the  fa£l  will  be  difputcd, 
the  plaintiff  not  having  yet  aflerted  the  cxiftence  of  any 
award  5  but  when  the  plaintiff  replies,  and  fets  forth  an 
adual  fpecific  award,  if  then  the  defendant  traverfes  the  re- 
plication, and  denies  the  making  of  any  fuch  award,  he  then^ 
and  npt:  before,  tenders  an  iflue  to  the  pl^ntiff*  For  when  in 
the  pourfe  of  pleading  they  come  to  a  point  which  is  affirm-* 
ed  on  one  fide,  and  denied  on  the  other,  they  are  then  faid 
to  be  at  iflue ;  all  their  debates  being  at  laft  contracted  into 
a  fingle  point,  which  muft  now  be  determined  either  in  fa- 
vour of  the  plaintiff  or  of  the  defendant* 
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^    CHAPTER    THE    T  WBN  TY-^FIRST. 

OF  ISSUE   AND  DEMURRER. 


ISSUE,  exituSf  being  the  end  of  all  the  pleadings,  is  the 
fourth  part  or  ftage  of  an  aftion,  and  is  either  upon  mat- 
ter of  law,  or  matter  olfaEi, 

An  iflue  upon  matter  of  law  is  called  a  demurrer :  and  it 
confeffcs  the  faftsto  be  true,  as  dated  by  the  oppofite  party ; 
but  denies  that,  by  the  law  arifing  upon  thofc  fafts,  any  in- 
jury is  done  to  the  plaintiff,  or  that  the  defendant  has  made 
out  a  legitimate  excufe ;  according  to  the  party  which  firft 
demurs,  demoratur^  reds  or  abides  upon  the  point  in  queftion. 
As,  if  the  matter  of  the  plaintiff's  complaint  or  declaration 
be  infufficient  in  law,  as  by  notaffigning  any  fufficient  tref- 
pafs,  then  the  defendant  demurs  to  the  declaration ;  if,  on 
the  other  hand,  the  defendant's  excufe  or  plea  be  invalid,  as 
if  he  pleads  that  he  committed  the  trefpafs  by  authority  from 
a  ftr^nger,  without  making  but  the  ftranger's  right ;  here  the 
plaintiff  may  demur  in  law  to  the  plea :  and  fo  on  in  every 
other  part  of  the  proceedings,  where  either  fide  perceives  - 
any  material  objeition  in  point  of  law,  upon  which  \\t  may 
reft  his  cafe. 

The  form  of  fuch  demurrer  is  by  averring  the  declaration 
or  plea,  the  replication  or  rejoinder,  to  be  infufficient  in 
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law  to  maintain  the  a^lion  or  the  defence;  and  therefore 
praying  |udgment  for  want  of  fufficient  matter  alleged*. 
Sometimes  demurrers  are  merely  for  want  of  faflicientyinw 
in  the  writ  or  declaration.  But  in  c&fe  of  exceptions  to  the 
form,  or  manner  of  pleading,  the  party  demurring  mud  by. 
ftatute  27  Eliz.  c.  5.  and  4  &  5  Ann.  c.  16.  fet  forth  the 
caufes  of  hi$  demurrer,  or  wherein  he  apprehends  the  de- 
ficiency to  confift.  And  upon  either  a  general^  or  fuch  a 
fpecial  demurrer,  the  oppofite  party  muft  aver  it  to  be  fuffi- 
cient, which  is  called  a  joinder  in  demurrer^,  and  then  the 
parties  are  at  iflue  in  point  of  law.  Which  iffue  in  law,  or 
demurrer,  the  judges  of  the  court  before  which  the  adlion  is 
brpugh^  riiuft  determine. 

An  iflue  of  fa£l  is  where  the  fa£l  only,  and  not  the  law, 
is  difputcd.  And  when  he  that  denies  or  traverfes  the  £z8t 
pleaded  by  his  antagonift  has  tendered  the  iflue,  thus,  <^  and 
•f  this  he  prays  may  be  inquired  of  by  the  country,"  or, 
^*  and  of  this  he  puts  Jiimfelf  upon  the  country,"  it  may  im-, 
ipediately  be  fubjoined  by  the  other  piirty,  <^  and  the  faid 
f^  A.  B.^oth  the  like,"  Which  done,  the  iflue  is  faid  to  be 
joined,  boj:h  parties  having  agreed  to  reft  the  fate  of  the  caufe 
upon  the  tri^th  of  the  fa£t  in  quefl:ion  ^.  And  this  iflue,  of 
fa£l,  muft  generally  fpeaking  be  determined,  not  by  the  judges 
of  the  court;  but  by  fome  other  method ;  the  principal  o£ 
which  methods  is  that  by  the  country,  per  pais ^  (in  Latin, 
per  patrtam)  that  is,  by  jury.  Which  cftablifliment,  of  dif- 
ferent tribunals  for  determining  thefe  diflerent  ifliies,  is  in 
^ome  meafure  agreeable  to  the  courfe  of  juftice  in  the  Ro- 
man republic,  where  the  judices  ordinarii  determined  only 
queftions  of  faflt,  but  queftions  pf  law  were  referred  toj:he 
decifipns  pf  the  centumviri^. 

But  here  it  will  be  proper  to  obfervc,  that  during  the 
whole  of  thefe  proceedings,  from  the  time  of  the  defendant's, 
appearance  in  obedience  to  the  king's  writ,  it  is  neceflTary 

»  Appfsnf  N*'  III,  §  §•  c  Append.  No  I],  §  4. 
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that  both  the  parties  be  kept  or  continued  in  court  from  day  to 
day,  till  the  final  determination  of.  the  fuit.  For  the  court 
can  determine  nothing,  unlefs  in  the  prefcnce  of  both  the 
parties,  in  perfon  or  by  their  attorneys,  or  upon  default  of 
one  of  them,  after  his  original  appearance  and  a  time  pre- 
fixed for  his  appearance  in  court  ^gain.  Tlicrcfore  in  the 
courfc  of  pleading,  if  either  party  negleds  to  put  in  his  de- 
claration, plea,  replication,  rejoinder,  and  the  like,  within 
the  times  allotted  by  the  (landing  rules  of  the  court,  the 
plaintiff,  if  the  omiffion  be  his,  is  faid  to  be  nonfutt^  or  not 
to  follow  and  purfue  his  complaint,  and  Ihall  lofe  the  benefit 
of  his  writ :  or,  if  the  negligence  be  on  the  fide, of  the  de- 
fendant, judgment  may  be  had  againft  him,  for  fuch  his 
default.  And,  after  iflue  or  demurrer  joined,  as  well  as  in 
fome  of  the  previous  ftages  of  proceeding,  a  day  is  continually 
given  and  entered  upon  the  record,  for  the  parties  to  appear 
on  from  time  to  time,  as  the  exigence  of  the  cafe  may  re- 
quire* The  giving  of  this  dgy  is  called  the  continuance^ 
becaufe  thereby  the  proceedings  are  continued  without  in- 
terruption from  one  adjournment  to  another.  If  thefe  con- 
tinuances are  omitted,  thecaufe  is  thereby  difcontinued,  and  . 
the  defendant  is  difcharged  ftne  die^  without  a  day,  for  this 
•  turn  :  for  by  his  appearance  in  court  he  has  obeyed  the  com- 
mand of  the  king's  writ ;  and,  unlefs  he  be  adjourned  over 
to  a  day  certain,  he  is  no  longer  bound  to  attend  upon  that 
fummons^  but  he  mull  be  warned  afrefli,  and  the  whole 
muft  begin  de  nova. 

Now  it  may  fometimes  happen,  that  after  thc^  defendant 
has  pleaded,  nay,  even  after  iflue  or  demurrer  joined,  there 
may  have  arifen  fome  new  matter,  which  it  is  proper  for  the 
defendant  to  plead  ;  as,  that  the  plaintiff,  being  a  feme-fole,. 
is  fince  married,  or  that  (he  has  given  the  defendant  a  re- 
leafe,  and  the  like.:  here,  if  the  defendant  takes  advantage 
of  this  new  matter,  as  early  as  he  pofTibly  can,  viz.  at  the 
day  given  for  his  next  appearance,  he  is  permitted  (o, plead  it 
in  what  is  called  a  plea  puis  darrein  continuance^  or  fincc  the 
lafl  adjournment.     For  it  vv'ould  be  unjuft  \o  exclude  him 
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from  the  benefit  of  this  new  defence,  which  it  was  not  in  his 
power  to  make  when  he  pleaded  the  former.  But  it  is  dan- 
gerous to  rely  on  fuch  a  plea,  without  due  conGderation  5  for 
it  confefTes  the  matter  which  was  before  in  difpute  between 
the  parties*.  And  it  is  not  allowed  to  be  put  in,  if  any  con- 
tinuance has  intervened  between  the  arifiiig  of  this  frefli 
matter  and  the  pleading'of  it:  for  then  the  defendant  is  guilty 
of  negleft,  or  laches ^  and  is  fuppofed  to  rely  on  the  merits  of 
his  former  plea.  Alfo  it  is  not  allowed  after  a  demurrer  is 
determined,  or  verdi£l  given  5  becaufe  then  relief  may  be 
had  in  another  way,  namely  by  writ  of  audita  querela^  of 
which  hereafter.  And  thefe  pleas  puis  darrein  continuance^ 
when  brought  to  a  demurrer  in  law  or  iffue  of  fad,  fliall  be 
determined  in  like  manner  as  other  pleas. 

We  have  faid,  that  demurrers,  or  queftions  concerning  the 
fujiciency  of  the  matrers  alleged  in  the  pleadings,  are  to  be 
determined  by  the  judges  of  the  court,  up6n  folemn  argument 
by  counfel  on  both  fides ;  and  to  that  end  a  demurrer  book 
is  made  up,  containing  all  the  proceedings  at  length,  which 
are  afterwards  entered  on  record;  and  copies  thereof,  called 
paper-tooksf  are  delivered  to  the  judges  to  perufe.  The  r<- 
cord^  is.  a  hiftory  of  the  moft  material  proceedings  in  the 
caufe,  entered  on  a  parchment  roll,  and  continued  down  to 
the  prefent  time ;  in  which  muft  be  ftated  the  original  writ 
and  fummons,  all  the  pleadings,  the  declaration,  view  or 
oyer  prayed,  the  imparlances,  plea,  replication,  rejoinder, 
continuances,  and  whatever  farther  proceedings  have  been 
had ;  all  entered  verbatim  on  the  roll,  and  alfo  the  iiTue  or 
demurrer,  and  joinder  therein. 

These  were  formerly  all  written,  aa  indeed  all  public 
proceedings  were,  in  Norman  or  French  la^V,  and  even  the 
Arguments  of  the  counfel  and  dccifions  of  the  court  were  iii 
the  fame  barbarous  diale£t.  An  evident  and  (hameful  badge. 
It  mud  be  owned,  of  tyranny  and  foreign  fervitiide  j  being 
introduced  under  the  aufpices  of  William  the  Norman,'  and 
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hisfons:  wherebytheironicalobfenrationofthcRomanfatyrift 
came  to  be  literally  verified,  that  "  Gallia  caufidicos  docmtfia^ 
*«  ctmia  Britannos  g."  This  continued  till  the  reign  of  Edward 
III;  who,  having  employed  his  arms  fuccefsfuUy  in  fub- 
duing  the  croijjn  of  France,  thought  it  unbefccming  the  dignity 
of  the  vidlors  to  ufc  any  longer  the  language  of  a  vanquiihed 
country.  By  a  ftatute  therefore,  paffed  in  the  thirty-fixth 
year  of  his  reign  **,  it  was  enabled,  that  for  the  future  all 
pleas  (hould  be  pleaded,  fhewn,  defended,  anfwcred,  debated^ 
and  jud^d  in  the  Englifti  tongue ;  but  be  entered  and  en- 
rolled in  Latin.  In  like  manner  as  don  Alonfo  X,  king  of 
Caftiie  (the  great-grandfather  of  our  Edward  III)  obliged 
his  fubje£bs  to.  ufe  the  Caftilian  tongue  in  all  legal  proceed* 
ings':  and  as,  in  1286,  the  German  language  was  efta- 
bliihed  in  tlie  courts  of  the  empire  K  And  perhaps  if  our 
legiflature  had  then  direfted  that  the  writs  themfelves,  which 
are  mandates  from  the  king  to  his  fubje£ls  to  perform  certain 
a£ls  or  to  appear  at  certain  places,  fhould  have  been  framed 
in  the  Englifli  language,  according  to  the  rule  of  our  antient 
law^,  it  had  not  been  very  improper.  But  the  record  or  enroll- 
ment of  thofe  writs  and  the  proceedings  thereon,  which  was 
calculated  for  the  benefit  of  pofterity,  was  more  ferviccablij 
(becaufe  more  durable)  in  a  dead  and  immutable  lahgufige 
than  in  any  flux  or  living  one.  The  praflifers,  however,  being 
iifed  to  the  Norman  language,  and  therefore  imagining  they 
could  exprefs  their  thoughts  more  aptly  and  more  concifely 
in  th^t  than  in  any  other,  dill-  continued  to  take  their  notes 
in  law  French  :  and  of  courfe  when  tKofe  notes  came  to  be 
publiChed,  under  the  denomination  of  reports,  they 'were 
printed  in  that  barbarous  diaheft ;  which,  joined  to  the  addi- 
tional terrors  of  a  Gothic  black  letter,  has  occafioned  many 
a  ftudem  to  throw  away  his  Plowden  and  Littleton,  without 
venturing  to  attack  a  page  of  them.  And  yet  in  reality,  upon 
a  nearer  acquaintance,  they  would  have  found  nothing  very 
formidable  in  the  language ;  which  differs  in  it's  grammar 
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and  orthography  as -much  ffona^the  modern  French,  as  the 
diftion  of  Chaucer  and  Gower  does  from  that  of  Addifon 
and  Pope.  Befides,  as  the  Englifli  and  Norman  languages 
urcre  concurrently  ufed  by  our  anceftors  for  feveral  centuries 
together,  the  two  idioms  have  naturally  aflimilated,  apd  mu« 
tually  borrowed  from  each  other :  for  which  reafon  the  gram- 
matical conftrudion  of  each  is  fo  very  much  the  fame,  that 
I  apprehend  an  EngliQiman  (with  a  week's  preparation) 
would  underftand  the  laws  of  Normandy,  collected  in  their 
grand  couftumter^  as  well  if  not  better  than  a  Frenchman  bred 
within  the  walls  of  Paris. 

The  Latin,  which  fucceeded  the  French  for  the  entry 
and  Enrollment  of  pleas,  and  which  continued  in/ofe  for  four 
centuries,  .anfwers  fo  nearly  to  the  Engliih  (oftentimes  word 
for  word)  that  it  is  not  at  all  furprizing  it  fliould  generally 
be  imagined  to  be  totally  fabricated  at  home,  with  little  more 
art  or  trouble  than  by  adding  Roman  terminations  to  Englifli 
words.  Whereas  in  reality  it  is  a  very  univerfal  dialeft, 
fpread  throughout  all  Europe  at  the  irruption<of  the  northern 
nations,  and  particularly  acconimodated  and  moulded  to 
anfwer  all  the  purpofes  of  the  lawyers  with  a  peculiar  exaO:- 
nefs  and  preciGon.  This  is  principally  owing  to  the  fimpli- 
city,  or  (if  the  reader  plcafes)  the  poverty  and  baldnefs  of 
it's  texture,  calculated  to  exprefs  the  ideas  of  man]cind  juft 
as  they  arife  in  the  human  mind,  without  any  rhetorical 
flourilhes,  or  perplexed  ornaments  of  ftyle :  for  it  may  be 
obferved,  that  thofe  laws  and  ordinances,  of  public  as  well 
as  private  communities,  are  generally  the  moft  eafily  under* 
flood,  where  ftrength  aiid  perfpicuity,  not  harmony  or  ele* 
gance  of  expreffion,  h^ye  been  principally  confulted  in  com^ 
piling  them.  Thefe  northern  nations,  or  rather  their  legis- 
lators, though  they  refolved  to  make  ufe  of  the  Latin  tongue 
in  promulging  their  laws,  as  being  more  durable  and  more 
generally  known  to  their  conquered  fubjeifls  than  their  own 
Teutonic  diale£ls,  yet  (either  through  choice  or  neceffity) 
have  frequently  intermixed  therein  fome  words  of  a  Gothic 
original  i  which  is,  more  or  lefs,  the  cafe  in  every  country 
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0i  EvLfope,  ahd 'therefore  not  to  be  imputed  as  any  peculiar 
blemifl)  iil  our  £ngii(b  legal  lattnit^".     The  trath  is,  what 
is  generally  denominated  Uw*)atin  is  in  reality  a  mere  tecb- 
tiical  language)  cttleulated  for  ct^rtM  duration,  and  eafy  to 
be  apprehended  both  in  prefer^tand^ future  times;  and  on 
thofe  accovmts  beft'fuited  to  prsforvetKofe  nfiemorials  which 
are  intended  for  perpetosfl  ruie^trf^ aCKen.  'The  rude  pyra- 
mids of  £gypt  have  endured  from>idieearlieft  ages,  while  the 
more  modem  and  nsere  elegant  flflidwes*^  Attics,  Rome, 
and  Palmyra  haf^  fiink  beheaiiy^tbi  fttfcdse  of  tiMM/ 

•.      .'  .  ;•  ■    '.' 

As  to  the  ob]e6tion  i£  locking  lip  di^'Iaw^in  a  Arzrigt  and 
unknown*  tongue,  thb^is  of  IktleiMreight'Wxhb  regard  to  re- 
cords, which  few  have  .occa^oti  to.cead  baflixeh  as  do,  or 
ought  to,  underftand  the  rudimenta'of  Latin.-  And  befides 
it  may  be  obferved  of  the  law-latin,  as  the  very  ingenious 
fir  John  Davis"  obfcrves  of  the  law-french,  <*  that  it  is  fo 
*<  very  eafy  to  be  hameKi,>Aat.  the  n^eaneft  wi&  that  ever 
<<  came  to  the  ftudf  of  the  la^  dodi  oome  t^  underftand  it 
«<  almoft  peefeAljF  in  ten  days  widiovt  a  reader." 

It  is  true'indeed,^at  th^  many  t^rm&of  art,  with  which 
the  law  aboundr^  arc  ftrfEcicntly  harfli  when  latinized,  (yet 
not  more  fo  diandioie  ^of  other  fciences)  and  may,  as  Mr. 
Selden  obftnre^*','  give  offeace'  *'  to  fome  gramma^ans  of 
<<  fqueamifih  ftomachs,  who  wovdd  rather  chufe  to  live  in 
««  ignorance  of  things  the  moftroltfcfal  and  important,  than 
«'  to  have  their  delicate  ears  viiotinded  by  the  ufe  of  a  word, 
««  unknown  x6  Cicefo,  Salluft,  or  Ae  -other  writersr  of  the 
•«  Auguftan  age.''  Yet  this  is  no  mofe  than  mnft  unavoid- 
ably  happen  when  things  of  modem,  ufe, .  of  wb^  the  Ro^ 
mans  had  no  idca^  and  oonfequently  no  pte-afe^  to  exprefr 

m  The  following  fcntence,  "/^tt«  fame  ftamp,  in  the  lawi  of  the  Bdiw 
•«  adhattatt^  eurtifua  estient,  \tiA\  one  'gurfdians  on  the  continent,  before  the 
«*  goes  out  of  his  own  court  to  fi^ht,"  end  of  the  fifth  century,  (jfdd.  i.  c,  i^ 
&c.  may^rVife  a  fmifc  jq  the  Audent  as       §  2.)  .,    . 

a  Hamt«g  modciii  anglicifm  :  but  he  n  Pref.  Rep. 

•  ma^  mek  with  it,  anaong  others  of  th&^ .        ^  Pxef.  ad  Eadmr* 
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thcnij  come  to  be  delivered  iri  the  Latirf  tphgiie.  .  It  would 
puzzle  the  moft  claifical  fcholar  to  find  an  apgellation,  in  his 
pure  latinity^  for  a'conftable,  a  record,  or  a  deed  of  feofiinent : 
it  is  therefore  to  be  imputed  as  much  to  neccffity,  asignorance, 
that  thej  were  ftiled  in  our  forenfic  dialefk  ^onftabulariuSy  re- 
cordmrfy  2ii\Afeoffamentum*  Thus  again^  another  uncouth  word 
of  omant4^nt  laws  (for  I  defend  not  the  ridiculous  bjijrbarifms^ 
fometimes  introduced  by  the  ignotarifcc  of  modern  practifers) 
the  fubftantite  murdrum f  or  the  verb  murdrdre^  however  har(h 
and  linciaffical  it  may  feem,  was  neceflarily  framqd  to  cxprefs 
a  particular  offence ;  fince  no  other  word  in  being,  occidere^ 
interficer€i  necare^  or  the  like,  was  fufficicnt  to  exprefs  the  th- 
iention  of  the  criminal,  OTfUoanimo  the  iGt  was  perpetrated;' 
and  therefore  by  no  means  came  up  to  the  notion  of  murder 
at  prefcnt  entertained  by  our  law  y  viz,  a  killing,  with  malice' 
af0i:tthought. 

A  fimiiar  ncfceflity  to  this  produced  a'  fimltar  effeft  at 
Byz?intium,  when  the  Roman  laws  were  turned  into  Greek 
for  the  ufe  of  the  oriental  empire  j  for,  without  any  regard 
to  Attic  elegance,  the  lawyers  of  the  imperial  courts  made 
no  fcruple  to  tranflate  Jidei  conimiffariosi  ftSsacojAfjua-ffotfivg  ? ; 
cubiculum^  k^QzHUiov'^\  filium^familiaff  waiicc^fafAt^ias^i 
repudiumy  piTrahov^i  cGmpromtfutri^  fiofivf^urffov^ 'f .  re^erentiit 
et  obfequiiimi  peye^svTia  Hxi  oZawmw  '*  j  and  they  like;  They 
ftudied  more  the  exaft  and  precife  import  of  the  words,  than 
the  neatnefs  and  delicacy  of  their  cadence.  And  my  acade-^ 
mical  readers  will  excufe  me  for  fuggefting,  that  the  terms  of 
the  kw  are  not  more  numerous,  more  uncoAth,^  or  riiore  dif- 
ficult to  be  explained  by  a  teacher,  than  thofe  of  lo^c,vphyficsy 
and  the  whok  circle  of  Atiftotlc's  philofophy,  nay  even  of 
the  politer  araof  architeftttre  aftd  it's  kindred  ftodies,  or  the 
fcience  of  rhetoric  itfelf.  Sir  Thomas  More's  faiAous  fegal 
Queftion  ^  contains  irf  it  hOthingmoTC  di&eult,*  than  the  de- 

P  Nov.  I.  r.  t.  *  A*<w.  82.  c.  II. 
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finition  which  in  his  time  the  philofophers  currently  gave  of 
their  materia  prima,  the  groundwork  of  all  natural  tnowlege; 
that  it  is,  neque  quidy  neque  quantUrH,  neque  quale,  neque  aliquiJ 
•f  eorum  quihus  ens  determinatur  /'  or  it's  fubfequent  explana- 
tion by  Adrian  Hcereboord,  who  aiTures  us  ^  that  "  materia 
*'  prima  fton  eji  corpus,  neque^  per  forfnam  corpt>reitatis,  neque 
**  P^^  Jifffplicem  ejjentiam  f  ejl  tamen  enSy  et  quiiem  fuhjiantia, 
**  licet Aneompletas  habetque  aUum  ex  fe  entitativum,  et  Jimul 
**  e^  potentia  fuhjeBivar  The  law  therefore,  with  regard 
to  it's  technical  phrafes,  ftands  upon  the  fame  footing  with 
other  ftudies,  and  requefts  only  the  iamq  indulgence. 

This  technical  Latin  continued  in  ufe  from  the  time  of  it'^ 
firft  introduftion,  till  the  fubverGon  of  our  anti^nt  co^ftitu- 
tion  under  Cromwell;  when,  among  many  other  innovations^ 
in  the  law,  fome  for  the  better  and  fome  for  the  worfe,  the 
language  of  our  records  was  altered  and  turned  into  Engliih. 
But,  at  the  reftoration  of  king  Charles,  this  novelty  was  na 
longer  countenanced ;  the  praftifers  finding  it  very  difficult 
to  exprefs  themfelves  fb  concifely  or  fignificantly  in  any  other 
language  but  the  Latin.  And  thus  it  continued  without  any 
fenfible  inconvenience  till  about  the  year  1730,,  when  it  wa^ 
again  thought  proper  that  the  proceedings  at  law  ihould  be 
4one  into  Englifli,  and  it  was  accordingly  fo  ordered  by  fta-* 
tutc  4  GeOi  IL  c.  26.  Thisr  provifion  was  made,  according 
to  the  preamble  of  the  ftatute,  that  the  common  people  might 
liave  knowlege  and  underftanding  of  what  was  alleged  or  done 
fior  and  againft  them  in  the  procefs  and  pleadings,  the  judg- 
ment and  entries  in  a  caufe.  Which  purpoife  has,  I  fear,  not 
been  anfwered ;  being  apt  to  fufpefl  that  the  people  ate  now, 
aftet  many  years  experience,  altogether  as  ignorant  in  matters 
of.  law  as  before.  On  the  other  hand,  thefe  inconveniences 
have  already  arifen  from  the  alteration;-  that  liow  many 
clerks  and  attorneys  are  hardly  able  to  read,  much  lefs  tc 
underftand,  a  record  even  of  fo  modern  a  date  as  the  reign  of 
George  the  firft.  And  it  has  much  enhanced  the  expenfe  of 
all  legal  proceedings :  for  Gnce  the  praftifers  arc  confined  (for 
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the  fake  of  the  (lamp  duties,  which  are  thereby  confiderably 
increafed)  to  write  only  a  ftated  number  of  words  in  a  flieet ; 
and  as  the  EngliQi  language,  through  the  multitnde  of  it's 
particles,  is  much  more  verbofe  than  the  Latin ;  it  follows 
that"  the  number  of  flieets  muft  be  very  much  augmented  by 
the  change  K  The  tr^nflation  alfo  of  technical  phrafes,  and 
the  names  of  writs  and  other  procefs,  were  found  to  be  fo  very 
ridiculous  (a  writ  oi  nifi prius^  quaf e  impedit^Jieri facias ^  habeas 
corpus y  and  the  reft,  not  being  capabk  of  an  Englifti  drefs  with 
any  degree  of  ferioufnefs)  diat  in  tw5  years  time  it  was  found 
neceflary  to  make  a  new  aflt,  6  Geo.  IL  c.  14  ;  which  al- 
lows all  technical  words  to  continue  in  the  ufual  language, 
and  has  thereby  almoffi  defeated  every  beneficial  purpofe  pf 
the  former  ftatute. 

What  is  faid  of  the  alteration  of  language  by  the  fta- 
tute 4  Geo.  II.  c.  26.  will  hold  equally  ftrong  with  refpefl:  to 
the  prohibition  of  ufing  the  antient  immutable  r^r/r/  hand  in 
writing  the  records  or  other  legal  proceedings  ;  whereby  the 
heading  of  any  record  that  is  fifty  years  old  is  now  become 
the  objeft  of  fcience,  and  calls  for  the  help  of  an  antiquarian. 
But  that  branch  of  it,  which  forbids  the  ufe  of  abbreviations, 
feems  to  be  of  more  folid  advantage,  in  delivering  fuch  pro- 
ceedings from  obfcurity :  according  to  the  precept  of  Jufti- 
nian  *  \  "  ne  per  fcripturam  aliqua  fiat  in  pofterum  dubttatioy 
^^  jubemus  non  per  fighrum  capt tones  et  compendiofa  enigmata 
**  ejufdem  codicis  textum  confcrihi^  fed  per  liter  arum  canfequentiam 
«*  explanari  concedimus!^    But,  to  return  to  our  demurrer. 

When  the  fubftance  of  the  record  is  completed,  and  co- 
pies are  delivered  to  the  judges,  the  matter  of  law  upon  which 
the  demurrer  is  grounded  is  upon  folemn  argument  deter- 
mined by  the  court,  and  not  by  any  trial  by  jury ;  and  judg- 
ment is  thereupon  accordingly  given.  As,  in  an  a^ion  of 
trefpafs,  if  the  defendant  in  his  plea  confefTes  the  fa^,  but 

y  For  inftance,  thefe  three  words,       "  form  of  the  ftatate.** 
«<  feeundum  farmam  fiatutt^''  are  now  »  dt  concept,  digifi,  §  13, 

convetted  into  feven, «  according  to  the 
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juftifies  it  caufa  vendtioniSi  for  d^at  he  was  hunting ;  and  ta 
this  the  plaintiflT  demurs,  that  is,  lie  admits  the  truth  of  the 
pica,  but  denies  the  j(iftifi<;ation  to  be  legal:  now,  on  arguing 
this  demurrer,  if  the  court  be  of  opinion,  that  a  man  may  not 
juftify  trefpafs  in  hunting,  they  will  give  judgment  for  the 
plairitifF;  if  they  think  that  he  may,  then  judgment  is  given 
for  the  defendant.  Thus  is  An  iffiic  irf  law,  or  demurrer, 
diipojied  of* 

An  iiTue  of  fa6l  takes  up  .more  form  and  preparation  to 
fettle  it  J  for  here  the  tiruth  of  the'  matters  alleged  muft  be 
folemnly  examined  and  eftabliflied  by  proper  evidence  in  the 
channel  prefcribed  by  law.  To  which  examination,  of  fafts, 
thd'  name  of  trial  is  ufually  confined,  which  will  be  treated 
©f  at  large  in  the  t<v^o  fucceeding  chapters.'  '  '  | 
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CHAPTER     THE     TWENTY-SECOND. 
OF  .    THE  .  .SEVERAL       SPECIES       OF 

TRIAL; 


THE  uncertainty  of  legal  proceedings  is  a  notioh  fo 
generally  adopted,  and  has  fo  long  been  the  (landing 
theme  of  wit  and  good  humour,  that  he  who  (hould  attempt 
to  refute  it  would  be  looked  upon  as  a  man,  who  was  either 
incapable  of  difcernment  himfelf,  or  elfe  meant  to  impofe 
upon  others.  Yet  it  may  not  be  amifs,  before  we  enter 
upon  the  feveral  models  whereby  certainty  is  meant  to  be  ob- 
tained in  our  courts  of  juftice,  to  inquire  a  little  wherein 
this  uncertainty,  fo  frequently  complained  of,  confifts ;  and 
to  what  caufes  it  owes  it's  original. 

It  hath  fometimes  been  faid  to  owe  it's  original  to  the 
number  of  our  municipal  conftitutions,  and  the  multitude  of 
our  judicial  decifions  *;  which  occafion,  it  is  alleged,  abun- 
dance of  rules  that  niilitate  and  thwart  with  each  other,  as  the 
fentiments  or  caprice  of  fucceiEve  legiflatures  and  judges  have 
happened  to  vary.  The  fa£l,  of  multiplicity,  is  allowed ;  and 
that  thereby  the  refearches  of  the  ftudent  are  rendered  more 
difficult  and  laborious :  but  that,  with  proper  induftry,  the 
refult  of  thofe  inquiries  will  be  doubt  and  indecifion,  is  a 
confeijuence  that  cannot  be  admitted.  People  are  apt  to  be 
angry  at  the  want  of  fimplicity  in  our  laws:  they  miftake  va- 
riety for  confufion,  and  complicated  cafes  for  contradi£ldry. 

•  See  the  preface  to  fir  John  Davies^s  reports:  wbercia  many  gf  the  foUowing 
topics  are  difcuiTed  more  at  large. 

.      A  a  3  They 
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They  bring  us  the  examples  of  arbitrary  governments,  of 
Denmark,  Mufcovy,  and  Pruffia ;  of  wild  and  uncultivated 
nations,  the  favages  of  Africa  and  America  ;  or  of  narrow 
domeilic  republics,  in  antient  Greece  and  modern  Switzer* 
land ;  and  unreafonably  require  the  fame  paucity  of  laws,  the 
fame  concifenefs  of  pra£licc,  in  a  nation  of  freemen,  a  polite 
and  commercial  people,  and  a  populpua  extent  of  territory.    . 

In  an  arbitrary^  dcfpotic  govcrtimicnt,  where  the  lands  are 
at  the  difpofal  of  the  prince,  the  rules  of  fucceffion,  or  the 
mode  of  enjoyment,  muft  depend  upon  his  will  and  pleafure. 
Hence  thttt  can  bebiitfewlcgal  determinations  relating  to  the 
property,  the  dcfccnt,  or  the  conveyance  of  real  eftates ;  and 
the  fame  holds  in  a  ftrojiger  degree  with  regard  to  goods  and 
chattels,  and  the  cdAtra£ls  relating  thereto.  Under  a  tyran- 
nical fway  trade  muft  bfc  continually  in  jeopardy,  and  of  con- 
fcquence  can  never  be  extenfive :  this  therefore  puts  an  end 
to  the  neceflity  of  an  infinite  number  of  rules,  which  the 
Englifli  merchant  daily  recurs  to  for  adjuftnig  commercial  dif- 
ferences. Marriages  are  there  ufually  cofttrafted  with  flaves; 
or  at  leaft  women  are  treated  as  fuch :  no  laws  can  be  thercr 
fore  expe£led  to  regulate  the  rights  of  dower,  jointures,  and 
marriage  fettlements.  Ftw  alfo  are  the  perfons  who  can 
claim  the  privileges  of  any  laws ;  the  bulk  of  thofe  nations, 
v/z.  the  commonalty,  boors,  or  peafants,  being  merely  vil- 
leins and  bondmen.  Thofe  are  therefore  left  to  the  private 
coercion  of  their  lords,  are  efteemed  (in  the  contemplation  of 
thefe  boafted  legiflators)  incapable  of  either  right  or  injury, 
5md  of  confequence  ate  entitled  to  no  rfedrefs.  We  may  fec^i 
in  thefe  arbitrary  ftates,  how  large  a  field  of  legal  contefts  is 
already  rooted  up  and  deftroyed. 

Again  ;  ^vefe  we  a  poor  and  naked  people,  as;  the  favages  of 
America  arc,  ftrangers  to  fcience,  to  commerce,  apd  the  art$ 
as  well  of  convenience  as  of  luxury,  we  might  perhaps  be 
content,  as  fome  of  them  are  faid  to  be,  to  refer  all  difputcs. 
to  the  n^xt  rnan  we  meet  upon  the  road,  and  fo  put  a  Ihort  end 
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to  every  controverfy.  For  in  a  (late  of  nature  there  is  no 
room  for  municipal  laws  ;  apd  the  nearer  any  nation  ap- 
proaches to  that  ftate,  the  fewer  they  will  have  occafion  for. 
When  the  people  of  Rome  were  little  better  than  fturdy 
fliepherds  or  herdfmcn,  ail  their  law«  were  contained  in  ten 
or  twelve  tables :  but  as  luxury,  politenefs,  and  dominion 
increafed,  the  civil  law  increafed  i»  theftme  proportion; 
and  fwcUed  to  that  amazing  bulk  which  it  now  occupies, 
though  fucceflively  pruned  arid  re^rtmhcd  by  the  empcron 
Theodofius  and  Juftinian, 

In  like  manner  we  may  laftly  obferve,:that,  in  petty  ftatee 
and  ^larrow  terrifetaries,,niucl>  fpwer  law«  ^wiU  fuffice.  than,  ia 
larg«;ones,  becaufe  ther«  are  fewer  o^^j^i^s  upon  which  the 
laws  can  operate,  Thfj-  i:^gul^Hpns  of  a  private  family^^re 
fliort  and  wellrknownj  -thqfe  of  a,  px;^C^'^  houfliold  are 
pecciflarily  ijiore  various  and  difufe,   .  .  c  ^      .  .. 


The  caufes.  therejfore,  jof ,  the .  multipUjjitjr  pf ,  the  Englifii 
laws  are,  j:he.  extent ,Qf  thq  country  wj\ich  they  govern ;  the 
commerce  and  refinement  of  it's  inhabitants -^  but,  ahov^alj, 
the  liherty  and  property  of  the  fubje<a,  Thefe  will  naturally 
produce  an  infinite  fuind  of  difputes,. which  muft  be  termi^ 
iiatedin  a  judicial  way :  arid  it  iaefleptial  to  a  free  people, 
that  thefe  determinations  bepubHflied  and  adhered  to  ;  that 
their  property  may^be  aa  certain  and  fixed  as  the  y,ery  confti- 
tuuon  of  their  -ftate.  J?or  tliough  in  many  other  countries 
cvqry.thing-is  left  in  the  breaft  of  the  judge  to  determine,  yet 
with  us  he  is  only,  to  declare  2Lnd  prcnounce^  not  to  make  or 
new-model y  the  .law..  Hence  a  multitude  of  decifions,  or  cafes 
adjudged,  will  arife :  for  feldom  will  i(t  happen  that  any  one 
rule  will  exa[aiy  fuit  with  many  cafes.  And  in  proportion 
^sthe  decifions  of  courts  of  judicature  are  multiplied,  the  law 
will  be  loaded  with  decrees,  that  may  fometimes  (though 
Tarply) ipterfer,e,. with, each  other  :  either  becaufe  fucceeding 
judgies  may  not  be  apprized  of  the  prior  adjudication ;  or  be* 
caufe  they  may  think  differently  from  their  predeceffors ;  or 
bccawfc  ih^  fame  arguments  did  not  occur  formerly  as  at  pre* 
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fcnt ;  or,  in  fine,  bccaufc  of  the  natural  in^becility  and  inti* 
j^crfeftion  that  attends  all  human  proceedings.  But  where- 
'cTcr  this  happens  to  be  the  cafe  in  any  material  point,  the 
Icgiflature  is  ready,  and  from  tinve  to  time  both  may,  and 
frequently  docs,  intervene  to'jremovc  the  doubt;  and,  upon 
due  deliberation  had^  Jeterniines/by  a  declaratory  ftatute 
how^id  law  {hall  be  held  for  the  futurj. ,  V 

Whatever  inftances,  therefore  bf^^ontradi^ion  or  un- 
certainty may  have  been  gleaned  from  our. records,  or  reports, 
muft  be  imputed  to  the  defeats  of  human  laws  in  general, 
and  are  not  owin^  to  any  particular  ilf  conftruflion  of  the 
Englifli  fyftein.   Indeed  the  reverie  Is  moft'ftriajf  true.  The 
Englifh  law  is  lefe  ctnbarrafledvwith  inconfiftent  refolutions 
and  doubtful  qiicftions,  than  any  other  known  fyftem  of  the 
fame  extent  and  *the  fame  duration,    I  may  inft;ince  in  the 
civil  law :  the  text  whereof,  as  coUeSC^d  by  Juftinian  and  his 
agents,  is  extreinely  voluminous  and  diffufe ;  but  the  idle 
.   comments^  obfcure  gloffes,  and  jarring  interpretations  graft- 
kd  thereupon  by  the  learned  jiirifls,^  are  literally  without 
number.    And  thefe  gloffes,  which  are  mt\t  pirivate  opinions 
of  fdholaftic  doftors  (and  not  lil^e  our  books  of  reports,  judi- 
cial determinations  of  the  court)  are  all  of  authority  fumcient 
to  be  vouched  and  relied  on:  which  muft  needs  breed  great  dif- 
tra£lion  and  cpnfufton  in  their  tribunals.     The  fame  may  be 
faid  of  the  canort  law ;  though  the  text  thereof  is  iiot  of  half 
the  antiquity  with  the  common  law  of  England  \  and  though 
the  more  anticnt  any  fyftem  of  laws  is,  the  niore  it  is  liable 
to  be  perplexed  with  the  multitude  of  judicial  decrees.  When 
therefore  a  body  of  laws  of  fo  high  antiquity  as  the  Englifh, 
Js  in  general  fo  cle'a|*  apd  perfpicuous,  it  argues  deep  wif- 
dom  and  forefight  in  fuch   as  laid   the   foundations^    and 
^reat  care  and'  circumfpedliQn  in  fuch  as  hay^  built  the 
fuperftrufture. 

But  is  not  (it  will  be  aflced)  the  multitude  of  lawrfuits, 
Mrhich  we  daily  fee  and  experience,  an  argument  againft  the 
jClearnefs  and  certainty  of  the  law,  itfelf  ?/By  no  means :  for 
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among  the  various  difputes  and  coi^troverfies  which  are  daily 
^o  be  met  with  in  the  ^oiirfe  of  legaL proceedings,  it  is  ob- 
vious to  obferve  ho\(r  very  ^ew  arife  from  obfcurity  in  the 
rules  or  maxims  oflauP.^  X'n  afiioh  {hall^feldom  be  heard  of, 
to  determihe  i^quefliion  oFinheritan^e,  ^ui^lefe  the  faft  of  the 
idefceht  be  cohtroverted.  But  the  dubious, points,  which  arc 
^ifualiy  agitated  in  ouf'cotirtsi  arile  chiefly  from  the  difficulty 
there  is  of  afcertaining.the  intenti9nspljjtji4ivJ'd^2J^»  ^^  ^^ 
folemn  difpofitions  of  property  }_ir^,the.ir,|CpatKifts,  convey- 
ances, and  teftamen^s."  |*It  is^an  object  if^^Qcd  of  the  utmofl: 
importance  in'this  free  and  commercial  cpun^try,  to  lay  as  few 
leftraints  as  poflible  upon  t'hf  transffer.of  gjg^^  from  hand 

to  hand,  or  their  vanoujs  (^efignatj^pns  ^^jke^'Ourl^  the  pru- 
dence, convenience,'  neceflJtieS)  or  even^^  tJjie  caprice,  of 
their  owners :  yet  to  ihveftigate  the  ////f/?^pp/Z{of  the  owner  is 
frequently  matter  of  difficulty,  among  Jbq^s  of  entangled 
conveyances  or  wills  pf  a  various  obfcuritj^.  The  law  rarely 
hefitates  in  declaring  it's  own  meaning,;  but  the  judges  arc 
freouently  puzzled  to  find  out  the  ]oo,^nufg  c^^iothers.  Thus 
the  powers,  the  ihtereft,  the  privilege^ j^  ^d^pi^gperties  of  a 
tenant  for  life,  and  a  tenant  in  tail,  are  cle^iyodiftiijguiihed 
and  prjcifely  fettled  by  law:  but,  wh^t  ]VQj^'i|^.«  will  Ihall 
conftitute  this  or  that  cftate,  hfts  ocpaficf^ally Jbfe^^  difputcd 
for  more  than  two  centuriej  paft  ;  ^^pd^^ipjft  continue  to  be 
difputed  as  Ipng  as  the  careleferfs,  the  jggpr^e,  or  fingu- 
larity  pf  teftators  fliaJi  pontiiiue  tp  cloatjb^ihgjtviotentions  in 
dark  or  new-faiigled  expreifions.  ,,.,  ,  ^  ^..,,     .3 

But,  notwithftanding  fp  vaft  .au  acceffion  pf  legal  contro- 
*verfies,  arifing  fitomfo  fertfle  a  fund  as^the^  ignorance  and 
wilfulnefs  of  individuals,  thefe  will  bear  no  cpmparifon  in 
point  of  number  to  thole  which  are  founded  uppn  the  diflio- 
hefty,  and  difingenuity  6{  the  parties :  by  either  tjxeir  fiiggcft- 
Ing  complaints  that  are  falfe  in  faft,  and  thereupon  bringing 
groundlefs  a£tions  •,  or  bj  thpir  d^ii^ing  fuc^  %ft5i  ?«  are  true, 
in  fettihg  tip  unwarrantable  defences,  ^^k/qMo  oritur  jus  :  if 
therefore  the  Ia2t.be  pjerverted  or  jr^jf-repf^^  law 

wtu\:harircsf roth  thence  will  unavoidably  be  unjuft  or  partial. 

And^ 
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And,  in  order  to  prevent  this,  it  is  ncceffary  to  fet  right  the 
faftf  and  cftablifli  the  truth  contended  for,  by  appealing  to 
fomc  mode  of  probation  or  trial,  which  the  law  of  the  country 
has  ordained  for  a  criterion  of  truth  and  falfliood. 

These  modes  of  probation  or  trial  form  in  every  civilized 
country  the  great  objeft  of  judicial  decifions.  Arid  experi- 
ence will  abundantly  (hew,  that  above  a  hundred  of  our  law- 
fuits  arife  from  difputed  fafts,  for  one  where  the  law  is 
doubted  of.  About  twenty  days  in  the  year  are  fufBcient 
in  Weftminfter-hdll,  to  fettle  (upon  folemn  argument)  every 
demurrer  or  other  ff  ecial  point  of  law  that  arifes  throughout 
the  nation :  but  tfwo  months  are  annually  fpent  in  deciding 
the  truth  of  fafts,  before  fix  diftinft  tribunals,  in  the  feveral 
circuits  of  England ;' exclufive  of  Middlcfex  and  London, 
which  afford  a  fupply  ofxaufes  much  more  than  equivalent 
to  any  two  of  the  largeft  circuits. 

Trial  then  is  the 'examination  of  the  matter  of  faft  in 
ifluc;  of  which  there  are  many  different  fpecies,  according 
to  the  difference  of  the  fubjeft,  or  thing  to  be  tried:  of  all 
iffrhich  we  will  take  a  curfory  view  in  this  and  the  fubfequent 
chapter.  For  the  law  of  England  fo  induftrioufly  endea- 
vours to  inveftigate  truth  at  any  rate,  that  it  will  not  confine 
itfclf  to  one,  ox  to  a  few,  manners  of  trial }  but  varies  it's 
examination  of  fa£is  according  to  the  nature  of  the  fads 
themfelves ;  this  being  the  one  invariable  principle  purfued, 
that  as  well  the  bed  method  of  trial,  a^  the  bell  evidence 
upon  that  trial,  which  the  nature  of  the  cafe  affords,  and  no 
other,  ftiall  be  admitted  in  the  Engjifli  courtf  of  juftice. 

The  fpecies  of  txhU  in  civil  cafes,  are  feveh.  By  record  f 
hy  in/peBiorty  ox  emmination  ^  hj  certificate  :  hy  witfiejisi  by 
wager  of  battel  \  by  w^^r  (f-lawj  and  hyjury,     . 

I.  First  then  of  the  trial  by  record.  This  is  only  ufed  in 
one  particular  inftancc :  and  that  is  where  a  matter  of  record 
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is  pleaded  in  any  a£tion,  as  a  fiiie/a  judgment,  or  the  like; 
and  the  oppofite  party  pleads,  *^  nul  tie!  record/'  that  there  is 
no  fuch  matter  of  record  exifting :  upon  this,  iffue  is  tender- 
ed and  joined  in  the  following  form,  "and  this  he  prays  may 
*'^  be  inquired  of  by  the  record^  and  the  other  doth  the  like  j** 
and  hereupon  the  party  pleading  the  record  has  a  day  given 
him  to  bring  it  in,  and  proclamation  is  made  in  court  iFor  hum 
to  *'  bring  forth  the  record  by  him  in  pleading  alleged,  or 
**  elfe  he  fhall  be  condemed  ;*'  and,  on  his  failure,  his  an- 
'  tagonift  (hall  have  judgment  to  jrecover.  The  trial  therefore 
of  this  ifliie  is  merely  by  the  record  ;  for,  as  fir  Edward  Coke  ^ 
obferves,  a  record  or  enrollment  is  a  monument  of  fo  high  a 
nature,  and  importeth  in  itfelf  fuch  abfolute  verity,  that  if  it 
be  pleaded  that  there  is  no  fuch  record,  it  (hall  not  receive  any 
trial  by  witnefs,  jury,  or  otherwife,  but  only  by  itfelf.  Thus 
titles  of  nobility,  as  whether  earl  or  no  earl,  baron  or  no  ba- 
ron, (hall  be  tried  by  the  king's  writ  or  patent  only,  which  is 
matter  of  record  ^.  Alfo  in  cafe  of  an  alien,  whether  alien 
friend  or  enemy,  (hall  be  tried  by  the  league  or  treaty  be- 
tween his  fovereign  and  ours  ;  for  every  league  or  treaty  is  of 
record  •*.  And  alfo,  whether  a  manor  be  to  be  held  in  antient 
demefne,  or  not,  (hall  be  tried  by  the  record  of  dome/day  ia 
the  king's  exchequer. 

II.  Trial  by  wfpeHion^  or  examination^  is  when  for  the 
greater  expedition  of  a  caufe,  in  fome  point  or  i(rue  being 
either  the  principal  queftion,  or  arifing  collaterally  out  of  it, 
but  being  evidently  the  objeft  of  fenfe,  the  judges  of  the  court, 
upon  the  teftimdny  of  their  own  fenfes,  (hall  decide  the  point 
in  difpute.  For,  where  the  aflfirmative  or  negative  of  a 
quedion  is  matter  of  fuch  obvious  determination,  it  Is  not 
thought  neceflfary  to  fummon  a  jury  to  decide  it ;  who  are 
properly  called  in  to  inform  the  confcience  of  the  tourt  in 
refpeft  of  dubious  fadis :  and  therefore  when  the  faft,  from  it's 
nature,  muft  be  evident  to  the  court  either  from  ocular  dtf* 
monftration  or  other  irrefragable  proof,  there  the  law  departs 

b  1  Init.  J 17.  460.  d  9  Rep.  31, 
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from  it*6  ufual  report,  the  verdidl  of  twelve  men,  and  relies 
on  the  judgment  of  the  court  alone.  As  in  cafe  of  a  fuit  to 
reverfe  a  fine  for  non-age  of  tlic  cognizor,  of  to  fet  afide  a 
ftatute  or  recognizance  entered  into  by  an  infant;  here,  and 
in  other  cafes  of  the  like  fort,  a  writ  fliall  iflue  to  the  flie- 
rifF® ;  commanding  him  that  he  conftrain  the  faid  party  to 
appear,  that  it  may  be  ^fcertained  by  the  view  of  his  body 
by  the  king's  juftices,  whether  he  be  of  full  age  or  not ;  "  ut 
**  /^r  ajpe^um  corporis  /ui  conjlare  potertt  jttfliciarus  no/Iris ^Ji 
**  praediBus  Aftt  plenae  aetatis  necne^**  If  however  the  court 
haS)  upon  infpeftion,  any  doubt  of  ihe  age  of  the.  party, 
(as  may  frequently  be  the  cafe)  it  may  proceed  to  taike  proofs 
of  the  faft  \  and,  particularly,  may  examine  the  infant  him- 
felf  upoA  an  oath  of  voir  dire^  veritatem  dicerei  thkt  "is,  to 
make  true  anfwcr  to  fuch  queftions-as  the  court  (hairc(emand 
t)f  him-^  or  the  Court  may  examine  his  mdther,  his  god- 
father, or  the  like«.  •• 

In  like  manner  if  a  ^fendarit  pleads  in  abatemeht  of  the 
(u\t  that  the  plaintiff  is^^fa J,  and  one  appears,  and  calls  hlin- 
felf  the  plaintiff,  wjiich  the  defendant  denies  5  itt  tlvis  cafe 
the  judges  fhall  determine  by  infpeftion  and  examination, 
whether  he  be  the  plaintiff  or  not  K  '  Alfb  if  a  mdri  be  found 
by  a  jury  ah  idiet  a  nativitaUj  he  liiay.  come  in  pierTott  into 
the  chancery  before  the  chancellor,  or  be  brought  thSere  by 
bis  friends,  .to-be  infpefbed  and- examined,  whether  idiot  or 
not :  and>  if  upon  fuch  view -and  inquiry,  it  appears  he  is 
isotfO)  the  verdift  of  the  ju#y>  and  all  the  proceedings 
thereon,  are  uttcHy  void  and  inftantly  of  no  cffe£l  ^ 

ANO'tHfiR  inftance  in  which  the  trial  by  infpeftion  may 
be  ufcd,  is  when,  upon  an  appeal  of  maihem,  the  iflue  joined 
is  whether  it  be  maihem  or  no  maihem,  this  fliall  be  decided 
by  th^  court  upon  infpedion,  for  which  purpofe  they  may 

«  9  Rep.  31.  though  now  it  is  fried  by  inr|>cdIoo. 

f  This cjueilion  cf  non-age  wasfor-  g  2  Roll.  Abr.  573, 

meily,  accoKlingtoGlanvil,  ^/.  13,  f,  *  9  Rep.  30.              /" 

J  5.)  tried  by  a  jury  of  eight  men;  i  Uid.^i, 
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call  in  thfe  amftance  of  furgeonsJ-  And,  by  afialogy  to  this, 
in  aii  action  of  trefpafs  for  maihem,  the  coutt  (upon  view 
of  fuch  maihem  as  the  pljiwMfFhas  laid  in  his  declaration,  or 
which  is  certi6cd  by  thggjid^sVho  tried  the  caufe  to  be  the 
fame  as  w^s  given  in/€fvi(^eiii(}e  to  the  jury)  may  incresife  the 
damages  ^t  their  o'wn  difcretipn  ^  j  as  may  alfo  be  the  cafe 
upon  view,  of  .an  atrpcipu^  b^t^ety  ^  Byt  then  tjie  battery 
muft  lijce^ifc,be  ali€g«d>fQi€ierit:ainly  in  the  declaration,,  that 
it  may  appear  to  be  thie  faiji^rwith,  the.  ba.tteiry  infgeiSted. 

AlsOj  t^  afcertai?!  afny.circumitances  relative  to  a  particu- 
lar day,paft,  it  hatbibe^p  tfi^drby  ap  iafpeftipn  of  the  alma- 
nac by  ,the  court, .  Th^^ii  Mpop  a  writ  ef^  [error  from  an  in- 
ferior court,  that  of  XyA%  ^^^iCrrpr  ji^igned  was  that  the 
judgme^nt  was  given  on  a  fun'day,  it  appearing  to  be  on 
26  Fctfniary,  26  JJliz.  and  upeti^  infpeftion  of  the- almanacs 
of  that  y^ar  it  was  found  tJiarf:  ,the  26.  of  February  in  that 
year  actually  fell  upon  a  funday :  this  was  held  jto  be  a  fuffi- 
cient  trial,  and  that  a  trial  by  a  jiiry  was  not  neceflary,  al- 
though, it  xwas  an  error- in  h^y  ^nd  fo  the  judgment. was  re- 
verfed"*  But,  in  alHhefc  caf?s,  the  judges^  if  ^they  conceive 
a  doubt,  may  order  it  to  be  tried  by  jury*  ,  •_    .  r. 

III.  The  trial  hy  certificate  is  allowed  in  fuch  cafes,  where 
the  evidence  of  the  perfon.  certifying  is  the.only  proper  crite- 
rion of  the  point  in  diipute.  .  For,  when,  the. (^(3^  in  queftion 
lies  out  of  the  cognizance  pf  the  court,  the  judges  miiftrely 
on  the.folemn  averment  or  information  of  .^^fon$  in  fuch  a 
ftation,  as  affords  ^hem,  the  moft.  clear  a|id  coitipetent  know- 
lege  of  the  ttuth.  •  As 'therefore  fuch  evidence  (if  given  to 
a  jury)  miift  h^ve  beeft  conclufive,  the  law,  to  fave  trouble 
and  €ii:<Juity, .  permits  thd-  f^:ci:  tp  be  4et«rtnined  11  jjon  fuch 
certificate; merely.  T.hvs,.  i.  If  the.  iflui^ibe  whether  A  was, 
abfent  with  ;$he  king  in  Jlis.  ar^x^y  ovtt  c^f^jtbei  f^^tlrp  ip  ttmie  of 
war,  thi^fliaU,UcTtici^d'',.bx.J:h^,fte^itific^te  o(,tl>e  p^jirefcball  of 

J  a  Roll,  ^f.,  5jjt8ii      ,,  ,  ,.  J., -f,         ift  Cro.  Eliz.  227. 
k  1  Sid.  108.      ..  ^    ■^\  -  \  f^.'-LU^i  *0?^.V.- 
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the  king's  hoft  in  ivriting  under  his  feal,  which  (hall  be  fent 
to  the  juftices.  2.  If,  in  order  to  avoid  an  outlawry  or  the 
like,  it  was  alleged  that  the  defendant  was  in  prifon,  ultrd 
^tare,  at  Bourdeaux,  or  in  the  fervice  of  the  mayor  of  Bour- 
deaux,  this  (hould  have  been  tried  by  the  certificate  of  the 
mayor }  and  the  like  of  the  captain  of  Calais  *"•  But  when 
this  was  law  p,  thofe  towns  were  under  the  dominion  of  the 
drown  of  England.  And  therefore,  by  a  parity  of  reafon,  it 
Ihould  now  hold  that  in  fimilar  cafes^  arifing  at  Jamaica  or 
Minorca,  the  trialfliouldbe  by  certificate  from  the  governor  of 
thofe  iflatids.  We  alfo  find  'i  that  the  certificate  of  the  queen's 
meflenger,  fent  to  fummon  home  a  peerefs  of  the  realm,  was 
formerly  held  a  fufficient  trial  of  the  contempt  in  refufing  to 
obey  fuch  fummons*  3.  For  matters  within  the  realm^  the 
cuftoms  of  the  city  of  London  fliall  be  tried  by  the  certificate 
of  the  mayor  and  aldermen,  certified  by  the  mouth  of  their 
recorder' ;  upon  a  furmife  from  the  party  alleging  it,  that  the 
cuftom  ought  to  be  thus  tried :  elfe  it  muft  be  tried  by  the 
country  •.  As,  the  cuftom  of  diftributiilg  the  cffedls  of  free- 
men deceafed ;  of  enrolling  apprentices  |  or  that  he  who  is 
free  of  oi^e  trade  may  ufe  another ;  if  any  of  thefe  or  other 
fimilar  points  come  in  iflue.  But  this  rule  admits  of  an  ex* 
ception,  where  the  corporation  of  London  is  party,  or  inte- 
refted,  in  the  fuit ;  as  in  an  a£lion  brought  for  a  penalty  in- 
fli£ted  by  the  cuftom :  for  there  the  reafon  of  the  law  will  not 
endure  fo  partial  a  trial ;  but  this  cuftom  (hall  be  determined 
by  a  jury,  and  not  by  the  mayor  and  aldetmen,  certifying  by 
the  mouth  of  their  recorder*.  4.  In  fome  cafes,  the  (heriff 
of  London's  certificate  (hall  be  the  final  trial :  as  if  the  iffue 
be,  whether  the  defendant  be  a  citizen  of  London  or  a  fo- 
reigner^, in  cafe  of  privilege  pleaded  to  be  fued  only  in  the 
city  courts.  Of  a  nature  fomewhat  fimilar  to  which  is  the 
trial  of  the  privilege  of  the  univerfity,  when  the  chancellor 
claims  cognizance  of  the  caufc,  becaufe  one  of  the  parties  is  a 

■  •  y  Rep.  31.  ,       •  Bro.  Mr.  t.  trial,  ^/.  96. 
9  2  Roll.  Abr.  583.  t  Hob.  8^'^ 

^  Dyer.  176,  177.  V  Co.  Litt.  74.    • 

r  Cq.  LitL  74*    4  Burr.  24$. 
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[Privileged  perfon.  In  this  cafe,  the  charters,- confirmed  bjr 
act  of  parliament,  direft  the  trial  of  the  queftion,  whether  a 
privileged  perfon  or  no,  to  be  determined  by  the  certificate 
and  notification  of  the  chancellor  under  feal ;  to  which  it 
hath  alfo  been  ufual  to  add  an  (^davit  of  the  iz€i :  but  if  the 
parties  be  at  iffue  between  themfelyes,  whether  A  is  a  membef 
of  the  univerfity  or  no,  on  a  plea  of  privilege,  the  trial  (hall 
be  then  by  jury,  and  riot  by  tlie  chancellor's  certificate " :  be*  , 
caufe  the  charters  dire£l  only  that  the  privilege  be  al|owed  on 
the  chancellor's  certificate,  when  the  claim  gf  cognizance  ^i8 
made  by  him,  and  not  where  the  defendant  himfelf  pleads  his 
privilege :  fo  that  this  muft  be  left  to  the  ordinary  courfe  o£ 
determination*  5.  In  matters  of  ecclefiaftical  jurifdiftion,  ad 
marriage,  and  of.  courfe  general  ha/lar^yy  and  alfo  excommum^ 
cation  J  anditriierSf  thefe,  and  other  like  matters,  &alibe  tried 
by  the  bifliop's  certificate  w.  As  if  it  be  pleaded  in  abate- 
ment, that  the  plaintiiF  is  excommunicated,  and  ifiue  is  joint- 
ed thereon ;  or  if  a  man-  claims  an  eftate  by  defcent,  and  the 
tenant  alleges  the  demandant  to  be  a  baftard ;  or  if  on  a  writ 
of  dower  the  heir  pleads  no  marriage ;  or  if  the  iflue  in  a 
i^u/jre  impedit  be,  whether  or  no  the  church  be  full  by  infti- 
tution  5  all  thefc,  being  matters  of  mere  ecclefiafticai  cogal* 
zance,  {hall  be  tried  by  certificate  from  the  ordinary.  But 
in  an  a£):ion  on  the  cafe  for  calling  a  man  bafiiard,  the  de-* 
fendant  having  pleaded  in  juftification  that  the  plaintifi'was 
really  fo,  this  was  direfted  to  be  tried  by  a  jury* :  becaufe,. 
whether  the  plaintiff  be  found  either  a  general  or  fpecial  baf- 
tard, the  juftification  will  be  good ;  and  no  queftion  of  fpe- 
cial baftardy  (hall  be  tried  by  the  bifliop's  certificate,  but  by 
a  jury  y.  For  a  fpecial  baftardy  is  one  born  before  marriage,  of 
parents  who  afterwards  intermarry :  which  is  baftardy  by  our 
law,  though  not  by  the  ecclefiaftical.  It  would  therefore  be 
improper  to  r^fer  the  trial  of  that  queftion  to  the  bifliopj  who, 
whether  the  child  be  born  before  or  after  marriage,  will  be 
fure  to  return  or  certify  him  legitimate  \     Ability  of  a  clerk  [  jjtj  J 

»»  2  Roll.  Abr.  5S3.  y  Dyer.  79. 

^  Co.  Litt  74.     2  Lev.  250.  *   See  introd.  to  the  great  charter. 

X  Hub.  179.  fd'it.  Oxifi.fuh,  anno  1^33. 

prefented 


Digitized  by 


Google 


^^^  .P  R  I  V  A  t  t  BpOfe  III. 

prcfcrited*,  ddmiffiony  injlitutionj  and  deprivation  of  a  clert^ 
ttvaXX  alfo  be  tried  by  certificate  from  the  ordinary  or  metropo- 
,  litan,  becaufc  of  thefe  he  is  the  mod  competent  judge^:  buf 
induBlon  (hall  be  tried  by  a  jury,  becaufe  it  is  a  matter  of 
public  notoriety  S  and  is  like  wife  the  corporal  inveftiture  ^f* 
the  temporal  profits.  Reftgnatibn  of  a  benefice  may  be  tried 
in  either  way**;  but  it  feems  moft  properly  to  fall  within  the 
bifliop^s  cognizance.  6.  The  trial  of  all  cuftonis  arid  prac- 
tice of  the  courts  fliall  b^  by  certificate  from  the  proper  offi- 
<iers  of  thofe  courts  refpeftively;  and,  what  return  was  made 
on  a  writ  by  the  flieriflTor  undcr-lheriff,  fliall  be  only  tried  by 
his  own  certificate*.  And  thus  much  for  thofe  fevefal  iffues^ 
<5f  liiatters  of  fa<a,  vvhich  are  proper  ro  be  tried  by  certificate. 

nr.  A  FOukTH  fpecies  of'  trial  is  that  by  ivitnejjesj  per 
Ujlesy  without  the  intervention  of  a  jury.  This  is  the  only 
method  of  trial  known  to  the  civil  law  ;  in  which  the  judge 
is  left  to  form  in  his  own  breaft  his  fentenc?  upon  the  credit 
of  the  whnefles  examined :  but  it  is  very  rarely  ufed  in  our 
law,  which  prefers  the  trial  byjury  befote  it  in  almoft  every 
*  Inftaftce^  Save  only,  that  when  a  widow  brings  a  writ  of 
dower,  and  the  tenant  pleads  that  the  hufband  is  not  dead  j 
diis,  being  looked  upon  as  a  dflatofry  plea,  is,  in  favour  of  the 
widow  and  for  greater  expedition,  allowed  to  be  tried  by  wit- 
xiefies  examined  before  the  judges :  and  fo,  faith  Finch  ^,  {hall 
no  other  cafe  in  our  law.  But  fir  Edward  Coke  «  mentions 
feme  others :  as  to  try  whether  the  tenant  in  a  real  aSion 
was  duly  fummoned,  or  the  validity  of  a  challenge  to  a  juror : 
i^i  that  Finch's  obfervation  muft  be  confined  to  the  trial  of 
direft,  and  not  coHateral,  iffucs.  And  in  every  cafe  fir  Ed- 
ward Coke  lays  It  down,  that  the  affirmative  muft  be  proved 
l^y  two  witnefies  at  the  leiaft.  • 

r  ^^«  1      V.  The  next  fpecies  of  trial  is  of  gfeat  antiquity,  but^ 
much  drfufed^  though  (till  in  force  if  the  parties  chufe  to- 

»  See  Bobk  I.  ch.  ii.  «I  2  Roll.  Abr.  583. 

b  a  Inlh  632.     Show.  Parfk  C*^  %%,  •  9  Rep.  31,  * 

i,  Itoll.  Abr,  58 j^  ©■>.  ^  L.  423. 

al»de 


Digitized  by 


Google 


Ch.  22.  W  R  o  N  o  s.  *         337 

abide  by  it  j  I  mean  the  trial  by  wag^r  of  battel.  This  fccftoft 
to  have  owed  it's  original  to  the  military  fpirit  of  our  ah-* 
ceftors,  joined  to  a  fuperftitious  frame  of  mind:  it  being  ia 
the  nature  of  an  appeal  to  providence,  under  an  appreheniion 
and  hope  (however  prefumptuous  and  unwarrantable)  that 
heaven  would  give  the  viftory  to  him  who  had  the  right* 
The  decifion  of  fuits,  by  this  appeal  to  the  God  of  battels,  is 
by  fome  faid  to  have  been  invented  by  the  Burgundi,  one  o( 
the  northern  or  German  clans  that  planted  themfelves  ift 
GauK  And  it  is  true,  that  the  firft  written. injunftion  of 
judiciary  combats  that  we  meet  with,  is  in  the  laWs  of  Gun* 
debald,  ^.  D.  501,  which  are  preferved  in  the  Burgundiaii 
code.  Yet  it  does  not  fcem  to  have  been  merely  a  local  cuf* 
lom  of  this  or  that  particular  tribe,  but  to  have  been  the 
common  ufage  of  all  thofe  warlike  people  from  the  earlieft 
times  K  And  it  may  alfo  feem  from  a  paflage  in  Velleius 
PaterculusJ,  that  the  Germans,  when  firft  they  became  known 
to  the  Romans,,  vi'ere  wont  to  decide  all  contefts  of  right  by 
the  fword:  for  when  Quintilius  Varus  endeavoured  to  intrcv 
duce  among  them  the  Roman  laws  and  method  of  trial,  it 
was  looked  upon  (fays  the  hiftorian)  as  a  **  tiovkas  incogm" 
'*  tae  difciplinafy  ut  /otita  armis  decerni  jure  termindrenturJ* 
And  among  the  antient  Goths  in  Sweden  we  find  the  prac- 
tice of  judiciary  duels  eftabliflicd  upon  much  the  fame  foot- 
ing as  they  formerly  were  in  our  own  country  *. 

This  trial  was  introduced  into  England  among  other  Nor- 
man cuftoms  by  William  the  Conqueror ;  but  was  only  ufed 
in  three  cafes,  one  military,  one  criminal,  and  the  third  civil. 
The  firft  in  the  court-martial,  or  court  of  chivalry  and  ho- 
nour ^^  :  the  fccond  in  appeals  of  felony ',  of  which  We  (hall 
fpeak  in  the  next  book;  ^nd  the  third  upon  ifiue  joined  in  a 
writ  of  right,  the  laft  and  moft  folemn  decifion  of  real  pro-  [  338  ] 
perty.  For  in  writs  of  right  the  jus  pr9prieiatis,  which  is 
frequently  a  matter  of  difficulty,  is  in  qucftion ;  but  other 

h  Seld.  of  duclft.  C.5*     .  k  Co.  litL  261. 

i  ».  C'  X18.  *  a  Hawk.  ?•  C.  45* 

*  Stiernh.  Jtjurt  Suem*  /.  1.  r.  7. 
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real '  a£li6t)'s  being  merely  qucftions  of  the  ////  poffejjioms^ 
which  are  ufually  more  plain  and  obvious,  our  anceftors  did 
not  in  them  ?^ppeal  to  the  decifron  of  providence*  Another 
pretext  for  allowing  it,  upon  thtfe  final  writs  of  rights  was 
»lfo  for  the  fake  of  fuch  claimants  as  might-  hare  the  true 
right,  but  yet  by  the  death  of  wxtfieflesj  or  other  dcfe6k  of 
evidence,  be  unable  to  prove  it  to  a  jury.  But  the  moft  curious 
teafon  of  all  is  given  in  die  mirror"*,  that  it  is  allowable  upon 
warrant  of  the  combat  between  David  for  the  people  of  Ifrael 
of  the  one  party,  and  Goliali  for  the  Philiftines  of  the  other 
party  :  a  reafon,  which  pope  Nicholas  I.  very  fcfioufly  decides 
to  be  inconclufive  ".  Of  battel  therefore  on  a  writ  of  right  % 
wc  are  now  to  fpeak;  and  although  the  writ  of  right  itfclf, 
and  of  courfe  this  trial  thereof,  be  at  prefent  much  difufed  ^ 
yet,  as  it  is  law  at  this  day,  it  may  be  matter  of  curiofityy  at 
leaft,  to  inquire  into  the  forms  of  this  proceeding,  as  >vc  may 
gather  them  from  antient  authors  ^ 

The  laft  trial  by  battel  that  was  waged  in  the  court  of 
common  pleas  at  Weftrainfter  (though  there  wa5  afterwards  i 
one  in  the  court  of  chivalry  in  1631  ;  and  anotlief  in  the 
county  palatine  oi Durham^  in  1638)'  was  in  the  thirteenth 
year  of  queen  Eli2abeth,  A.D,  1571,  as  reported  by  fir  James 
Dyer  '^  5  and  was  held  in  Tothill-fields,  Weftminfter,  "  mn 
^^ftne  magna  juris  confultorum  perturbation^^  faith  fir  Henry 
Srpclman  %  who  was  himfelf  a  witncfs  of  the  ceremony.  The 
^  form,  as  appears  from  the  authors  before  cited,  is  as  follows  $ 

When  the  tenant  in  a  wijlt  of  right  pleads  the  general 

ilTue,  viz.  that  he  hath  more  right  to  hold,  than  the  demand* 

£  339  3   ^"^  bath  to  recover ;  and  offers  to  prove  it  by  the  body  of  his 

champion,  which  tender  is  accepted  by  the  demandant  5  the 

tenant  in  the  firft  place  muli:  produce  his  champion,  who,  by 

m  c.  3.  §  2.?.  IH.  12.   Fmoh.L.  4»i.  Dyer,  301. 

Ti  Decrct.part.  2.  cauj.  2.  qu.  5.  c.  2z,  %  Jnft.  247, 

•  Append.  N^  I.  §  5.  H  Ruihw.  coll.  vol.  %,  pvtz.  fol, 

pGianviU   /.  2    t.  3,  K^r.  rat,  brcv.  112.     ly  Rym.  3X2« 

fol.  2.     N:v*  Nar*   tit.  Droit  patent,  fol,  »  Cro.  Car.  512. 

sii.  (edit,  1534.)  Vcar-boek.  35  Edw.  '  ^ Dyef.  301,         »  Clalf.  103, 
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ihtowing  down  h&  glove  as  a  gage  or  pledge,  thus  iVdges  or 
ftipulates  battejl  with  the  champion  of  the  demandant  5  who^ 
by  taking  up  thi$^g#  Or  gjlo^vej  Hipulated  on  his  part  to  ac- 
€ep;t  the  ch^enge>  iTffee.reafon  why  it  is  waged  by  cham- 
pioDS,  aadnDttbyilhef|^ai:tte$themfelves>  in  civil  afliions,  i& 
becftufe,  if  any  partjriCr  cfae  Cuil  dfes>  the  tu.it  muft  abate  and 
be  at  an  c^  iot  tbe  prrfeitt  $  and  therefore  no  judgment  could 
begivenfor  thelaiKteiftqueftian,  if  ciiherof  the  parties  were 
Jia4n<iiv battel ' :  and  alfo  that  no  perfon  might  claim  an.ex- 
emiptioj^i  from  this  ttlal)  as  was  allowed  in  criminal  cafes^ 
where  tbn  •  /battfel  was  waged  in .  perfon. 

A  PIECE  pf  ground  is.  thin  in  due  time  fet  out,  of  fixty 
feet  fqi^are,  enclofqd^^ith  lifts>  and  on  one  fid<:  a  court  erect- 
ed for  the  judges  of  the  court  of  common  pleas,  who  attend 
there  in  their  fcarlet  robes;  and  alfp  a  bar  is  prepared  for  the, 
learned  ferjeants  at  law.  When  the  court  fits,  which  ought 
to  be  by  funrifing,  proclamation  is  made  for  the  parties,  and 
ihekchaixipionsi  whp  ?re  introduced  by  two  knights,  and 
are  dre flj^d  in  a  coat  ofarmour,  with  red  fandals,  barelegged 
fron[^  the  kj^iep  dpwnwa^ds,  bareheaded,  an4  wiith  bare  arms 
pQ  the  elbows*  The  weapons  allowed  them  aye  or^ly  batons,  or 
ftaves  of  ^n  ell  long,r  a?id  a  four-cornered  leather  target;  fo 
that  dpath  very  feldom  enfued  this  civil  combat.  In  the  court 
ffiUj^y  indeed  they  fought  with  fword  and  lance,  according 
to  Spe^lroan  ^and  Rufli worth ;  as  Hkewife  in  France  only  vil* 
^ins  fought  with  the  buckler  and  baton,  gentlemen  armed  at 
all  points.  And  upon  this  and  other  circiimftances,  the  pre- 
sident Monteftjuieu  "hath  with  great  ingenuity  not  only  de* 
duced  the  impious  cuftom  of  private  duels  upon  imaginary 
f)omts  of  honour,  but  hath  alfo  traced  the  heroic  madnefs  of 
Jcnight-errantry,  from  the  fame  original  of  judicial  combats* 
Butto  proceed. 

When  the  champions,  thus  armed  with  batons,  arrive  r  0^0  ] 
within  the  lifts  or  place  of  combat,  the  champion  of  the  te- 
isarit'  then  takes  his  adverfary  by  the  hand,  and  makes  oath 

t  Co.  Litt.  194.     Dyvcrjlte  des  courts,  204.         «  Sp.  L»  k»  a8.  c.  ao.  22. 
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that  the  tenements  in  difpute  are  not  the  right  of  the  de# 
mandant  ^  and  the  champion  of  the  demandant,  then  taking 
the  other  by  the  hand,  fwears  in  the  fame  manner  that  they 
are ;  fo  that  each  champion  is,  or  ought  to  be,  thoroughly 
perfqaded  of  the  truth  of  the  caufe  he  fights  for.  !Kext  an 
oath  againil  forcery  and  enchantment  is  to  be  taken  bjfboth 
the  champions,  in  this  or  a  fimilar  form  5  **  hear  thb,  yc 
♦*  juftices,  that  I  have  this  day-  neither  eat,  drank,  nor  have 
•*  upon  me,  neither  bone,  (lone,  ne  grafs  j  nor  any  enchant- 
<*  ment,  forcery,  or  witchcraft,  whereby  the  law  of  Go^  may 
"  be  abafed,  or  the  law  of  the  devil  exalted.  SoTicJp  me 
«  God  and  his  faints."  "   _'    .    _  ,  !• 

The  battel  is  thus  begun,  and  fixt,  <;omba|k^if^  a^i^  botind 
to  Bght  till  the  (tars  appear  in  the  e^efiing.:  91^)  i|^|h^,^m'* 
pion  of  the  tenant  can  defend  Wmfelf  tijl  thy^  fl^j;^pffcar^,thc 
tenant  (hall  prevail  in  his  caufe;  fo^it is,fuiSKci<K|tfor-  him 
to  maintain  his  ground,  and  .make  Jt  a  dj^wn  b^ttpU  ^A,be« 
ing  already  in  poffeffion  j  but|  if .  vii^tory  declares  i5(cl£. for 
either  party>  for  him  is  judgment  Jiually  givefi. ,  Ti^.Yibc- 
tory  may  arife,  from  >  the  de^th  -of  either  ,of,  the  champjioyas: 
which  indeed  hatb;rarely  hapgenedf  the  wiwle cer^napny^  to 
fay  the  truth,  bewaring  a  near  rcfem,blaiice  to  certaii\  ufxsi 
athletic  diyerfujns^  which  are  pjsobably  derived  frQi(^  t^^^pri* 
ginah  .  Or  viQory  is  obtained,  ii  either  champioii.jproYCS 
recreant  J  that  i&,  yields,  and  {^onouuces  the  horrible  wor^  of 
craven :  a  word  of  difgrace  and  obloquy,  rather  than  of  any 
determinate  meanings  But  a  horrible  word  it  indeed  is  to 
the  vanqui&ed  champions  £nce  as  a  punifliment  %0  hify^lfor 
forfeiting  the  land  of  bis  principal  by  pronouncing  ihat  ihlMne^ 
ful  word,  he  is  condemned,  as  a  recreant,  amitiere  liberam 
Atg^4j/^,.that  is,  to  beconae  infamous,  and  not  be  accouijtgd 
liheret  legalis  home;  being  fuppofed  by  the  event  to  be  :prai^ 
forfworn,  and  therefore  never  to  be  put  upoii  a  juiy^or  ad* 
mitted  as  a  witnefsm  any  cj^ufe, 

m  ^      This  15  the  form  of  a  trial  by  battel  j  a  trial  which  the 

tenant,  or  defendant  in  a  writ  of  rigiiV/ has  it  in  hweUaibn 

14    .  ■•.'..  ^  - ^^ 
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at  this  day  to  demand ;  and  which  was  the  otily  decifion  of 
fuch  writ  of  right  after  the  conqueft,  till  Henry  the  fecond 
by  cohfent  of  parliament  introduced  the  grand  ajftfe"^^  a  pe- 
culiar Ipecies  of  trial  Tby  Jury,  in  concurrence,  therewith ; 
giving  .the  tenant  his  choice  of  either  the  one  or  the  other. 
WhicH  example,  of  difcountenancing  thefe  judicial  combats^ 
wasTmitated  about  a  century  afterwards  in  France,  by  an 
edi(El  of  Louis  the  pipus,  A.  D.  i26e,,and  foon  after  hy  the 
reft  of  Europe.  The  eftablilhment  of  this  alternative,  Glan- 
vil,  chief  juftiee  to  Henry  the  fecorid,  and  probably  his  ad* 
vifer  herein,  confiders  as  a  moft  noble  imprpvement,  as  in 
fadl  it  was,  of  the  law  *. 

VL  A  sfX¥A:  fpecies  ^f  trial  is  by  wager  of  law^  'vadia^ 
^w/«^*/i'a^'tli<fcr  foregoing  is  called  ivager  of  battel,  vadiatio 
due/Jtf'%^;iiLV&\  as  in  the  former  cafe  the  defendant  gare  a 
pledg^^gagd,  or  t;tfA*^i;^,  to  try  the  caufe  by  battel ;  fo  here 
heV^S  ti^iiut'ih  fiketies  or  vadios,  that  at  fuch  a  day  he  will 
make  lira  law^  that  i^i  take  the  benefit  which  the  law  has 
alldvj^id^imTi  Tot  oxitknteftiJts  confidered,  <hat  there  were 
iriat^^^fts  where  an  innocent  man,  of  good  credit,  might 
beoVeftfernebyamultitiKiedf  felfewitncfles;  and  therefore 
ettlHliffi^d'  this  fpcclfe'<if -tr&l,  by  the  oath  of  the  defendant 
Krttfelf,  fbr  if  he  will  abfoliftcly  fbvear  hiitifelf  not  charge- 
able,'ind' appears  to  be  ^i  pcrfon  of  refutation,  he  fliall 
go  fiidzM  for  ever  acquHted  of  the  dcbt>.oi'  other  caufe  of 
aafoh.  ■'•   =     ■ 

Thm  fliethod  of  trial  is  not  cmly  to  be  focKid  in  the  codes  C  342  J 
of  Idliidfr  all  the  liortbenv  nations,  that  'br€4te-  iti  upon  the 

^  Append*  No  I.  ^  tf,  temperennh  wfam'iae  opprobrium tlllus  in* 

*'ifi  aatem  magna  affifa  regak  fuod-  fefti  it  ihverecitndi  wefhl,  quod  in  orevUii 

iifm'^b^^»mr''€tmauia  princi^isjde  tul-pitfi'foMtfttnifmitivMm,    ExaefMU 

€9^19-  ftrof^itm,  pf^fi*.  indidtum  ^  qu9  tau  item  tnasfkna  prodita  tfi  legalis  ifia  in^ 

^itat  bominumt  et  flaiiti  tntegritati  tarn  filtutio.     Jus  ifiim,  quod  poji  muitas  et 

falubriter  cen/ttlitur^utfretinendo quod, quit  '  tongas  diiaiionei  wx  ewindturper  duellumy 

poffidettnliberotinemintojolifduellicafum  per  benefictum  Ifiius  confiltutionis  comrnO" 

deHptdrf,fi!ffim  bminet  amb^pn^i    Ac  ^  ikns  et  acftltrp^ws  exptditur,  (I.  2, «.  7. ) 

perb9e.c<fMtfngilt  imfperatat  et prfmotura^  Y  Co.  Li^.  195. 
mtrtUult'mumtvadtreJupprmum^'dtlJal' 
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Roman  empire,    and  cftabliflied  petty  kingdoms  upon  lA 
ruins  * ;  but  its  original  may  alfo  be  traced  as  far  back  as 
the  Mofaical  law.     "  If  a  man  deliver  unto  his'  neighbotn:  an 
**  afs,  or  an  ox,  or  ia  ftieep,  or  any  bead,  to  keep  5  and  it  die^ 
**  or  be  hurt,  or  driven  away,  no  man  feeing  it  5  then  fhall 
«  an  oath  of  the  Lord  be  between  them  both,  that  he  hath 
^«  not  put  his  hand  unto  his  neighbour's  goods;    and  the 
•«  owner  of  it  fliall  accept  thereof,  and  he  fliall  not  'make  it 
**  good*."     We  Ihall  likewife  be  able  to  clifcefn'a'manifeft 
refemblance,  between  this  fpecies  of  trial,"  and  the  canonical 
purgation  of  the  popifli  clergy,  when  acciifed  of  any  capital 
crime.     The  defendant  or  pcrfon  accufed  was  in  both  cafes 
to  make  oath  of  his  own  innocence,  aiid  to  produce  a  certain 
number  of  compurgators,  who  fwbre  they  believed 'hig  oath. 
Somewhat  fimilar  alfo  to  this  \s  xkQ  facramentum Sectjiinlsy^OT 
the  voluntary  and  decifive  oath  of  the  civil  law  ^;  where  one 
of  the  parties  to  the  fuit,  not  being  able  to  prove  his  charge, 
offers  to  refer  the  decifion  of  the  caufe  to  the  oath  of  his^ad- 
verfary  :  which  the  adverfary  v/as  bburid  to  accept,  ortcnder 
the  fame  propofall)ack  ajgain  ;  otherwife  the -whol^'wa^  taken 
as  confeffed  by  him.     But,  though  a  cuftbm  for^iiirhat'lUmi* 
lar  to  this  prevailed  formerly  in  the  city  of  London  %•  yet  in 
general  the  Englifli  law  does  not  thus,  like  the  civil,' ^^ducc 
the  deferidant,  in  cafe  he  is  in  the  wrottg,  to  thedJletnnla  of 
either  confelTion  of  perjury  :*but  is-indted To  tender 'fif 'per- 
mitting the  oath  to  be  taken,  even  upon  thedefcrid^nt'a^wn 
jTequeft,  that  it  allows  it  only  in  a  very  few  cafes*,  a^dki 
thofe  it  hath  alfo  devifed  other  collateral  remedies  for  the 
party  injured,  in  which  the  defendant  is  excluded  from  "his 
wager  of  law.  '         • 

[  343  ]  The  manner  of  waging  and  makiag  iaw  is  dkts.  -He 
that  has  wtiged,  or  given  fecurity,  to  make  his  law, 'brings 
with  him  into  court  eleven  of  his  ndghbours :  a  ciiftom, 
which  we  find  particularly  defcribed  fo  early  as  in  tte  league 

»  Sp.  L.  b*  18.,  c.  13. ..  Sticrohooky  «  Bxod.  xxn.  lo.  ,      . 

dejure  Sueonum,  U  i.  c..  9.     F<ud»  7.  I.  ^  Cod»  4.  i.  iz. 
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between  Alfred  and  Guthrun  the  Dane ''5  for  by  the  old 
3a^pn  cooftitution  every  man's  credit  in  courts  of  law  de- 
pended upon  the  opinion  which  his  neighbours  had  of  hi$ 
veracity.  The  defendant  then  ftanding  at  the  end  of  the 
bar,  is  admoniflied  by  the  judges  of  the  nature  and  danger  of 
a  falfe  oath  *•  And  if  he  fliill  perfifts,  he  is  to  repeat  this  of 
the  like  oath :  "  hear  this,  ye  j indices,  that  I  do  not  owe 
*^  unto  JRichard  Jones  the  fum  of  ten  pounds,  nor  any  penny 
^<  thereof,  in  manner  and  form  as  the  faid  Richard  hath  dc- 
f*  clared  againft  me.  So  help  me  God."  And  jthereupon  his 
eleven  neighbours  or  compurgators  fliall  avow  upon  their 
oaths,  that  they  believe  in  their  confciences  that,  he  faith  the 
truth ;  fo  that  himfelf  muft  be  fwom  defidelitatey  an^i  the  ele- 
ven de  credulltate  ^ .  It  is  held  indeed  by  later  authorities  ^ 
Jth^t  fewer  tljan  eleven  compurgators  will  ^o  \  but  fir  Edward 
Col^e  is  pofitive  that  there  muft  be  this  number  \  and  his  opi- 
jiipn  not  only  feems  founded  upon  better  authority,  but  alfp 
vpon  b^tt^r  reafon  :  Jor,  as  wager  of  law  is  equivalent  to  9 
ycydift  in  the  defendant's  favour,  it  ought  to  be  eftablifhed 
by  the  fame  or  equal  tejflinipny,  namely,  by  the  oath  of  tvfelvf 
men.  And  fo  indeed  Glanvil  exprcfles  it^,  ^^  jurabit  duode^ 
<«  cirna  manu ;"  and  in  9  Henry  III.  when  a  defendant  in  an 
action  of  debt  waged  his  law,  it  was  adjudged  by  the  court 
"  quod  defetidat  fe  duodecima  manu  *."  Thus  too,  in  an  author 
of  the  age  of  Edward  the  firft^  we  read,  **  adjudiaabitur  reus 
"  <id  legem  fuam  duodeciina  manuP  And  the  antient  treatife, 
entitled,  Dyverftte  des  cQurtSy  exprefsly  confirms  fir  Edward 
Cojce's  opinion  ^. 

It  muft  be  however  obferved,  that  fo  long  as  the  cuftom  [  344 
continued  of  producing  xhc/efffii  the/uit,  or  witnefles  to  give 
probiAility  to  the  plaintiiPs; demand,  (of  which,  we  fpoke  in 
a  former  chapter)  the  defendant  was  not  put  ,to  wjage  his  law 

^i  cap.  ^, 'WWk,  LL»  AngL  S41X,  ^  flengham  magna,  c.  $, 

J  Co.  Litt.  29  5*  "  jurtr  cue.  hyyjc,  que  ilsa  enttndre  en  /cajr 

Z  a  Ventr.  17?.  cenfciens  \ue  U  Mjoyt  •vi/Ur.  (fol»'^ob» 

hy.  i.tf.9.  '  .  edit,  ly^/^.)  -'■    -^    t  ..  -^ 
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uplisfs  the  fi9a  ynUk  fir0;  pvodnccd^iand  dieir  teftimoay  vas 

{%h?i%hi  wagers  o^  bdt^}>  .^^.tae^md^tmsnifyami^^  (tliM->by  Wager 

iFle^ ^hus  explMas"P(r  fhfipitem'feSkAk p^iitikxif^i'^k^ahi^iks 

iMamJ'     It  18  ftrue 'indeed!,  thdtFtettt  eaept^ 

number  of  compurgatof  6  to  be  lofely  d^iAlb^f^^tlta;^  i6J^^&e^/Kl& 

"  tf/><?f/^/  quod  defmjio^ fiat  per  <[Xi2i!tt^^^ 

«<  ^«>  j««/i^#i?  /^^  ^/fi^w  produetit'juPdidr^i  itf^l^^M  rftiffiSecJhi^f * 
§3  that  accordimg  td  this  doarJHe  the-iilevferi'febtttfiultptirs 
woTfi  only  to  be  frw//;«?>i,  bu*  n^j^'^lf^of^^thdmy^t^^/i^ 
theyis^irocMi&ftediofj/fA^.  liutv  th^ugh^tMs  thigU'pbflCJta^^e 
the  rule  till  the  produftion  of  thc/e^a  was  generally  difufed| 
fineethat  timeth&duddethnu  w^fl^j-feiAri^  tb^h!i<re?been 

i?iJni  theoM'Swe^fli'or  G<;ytM(5^cottrfifTi^dni  tiri^^r^bf  1i^ 
wafawoeibnly  perwitt^d,  is  it^ftifl  t^  iti  criminafl  cifes,  \i{\\i^ 
Ae  lad^  ibe?  dsitii^lnly'  ckar . 'oJg^ft  the  '{^fifoner  '^ i ~  biit  wjis 
^Ko^ciblq|ltiitely>f a^iii^ed%  iii'  miiiny  bivil  cfafes :  Mrhich  ^^/aii- 
ttoT/dfcti«iii  0Wfl  p  ve^  jirftlyxhstrgcs  as  being  the  fduic'toi 
^ei^Hdm  ^^l^nvy*^ ' ^his,  he  tells'tis;  was  owing  to  the  poplffi 
ccclcfiaftics,  who  introduced  this  'Hicthod  of  pnrgatlort  from 
(.  their  canon  law  j  and,  having  fowi}  a  plentiful  crog^pf  oafhs 
[  34^  }  iii'iilff^A)^i^lpt6detiings,  reaped  afterwards  an  ample  har-. 
rfflf^iiFjfefrjuritri :  for'perjaries  were  puniftied  in  part  by  pc^ 
<fdtii2fy''^ttesv  payable  to  the  coflfefs'  of  the  churclv.  But 
iitlt&^yii  m^tighni  wager  of  law  is  never  required ji  and  is 
thfi^  iSnff  ddfri^edi  where  an  'a£lipn  is  brought,  upon JTuch 
matffere^intiy^'fbppofcd  to  be  privately  tranfafted  between 

»  /.  %.  tf.  63.  '  ^  o  Mod.  Un.  Hift.  wiiii,  x|t,  > 
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^he  parties*  and  ^ea^mn^tboidefeqdant  may  beprefumed  to 
haye^jn^«i%rii^>aw»^1tS^  to  f>rove  it.  There* 

fpr<8.im^fW3ly\iij^xifliott»,^6£  debi^^itpcni  6mple  ccmtraft,  or 
fori3fl3^c»fl|j^t|vmaaaomi9tvdcriila<Ji:^ndic)i 
thf  diebfcin^iqr  it«wr(be|ai  paid^  tt»xg©i«te*elbe*9dv  or  the  ac* 
i;QiWWbajtwitfid).^wiitfebtttL^y.><&yiilfei*^te  j^  is  toly 

in  tlk^(^2tSt\^^^  I\%^ I  ih^lL^e  def^danf  i&adipitted  to  wage 
W$\i^>Jf  \^  i  fq^^tetvWfger  .qfiJaiwv  JiftJ^  nctfs^^when  there,  is  any 
%^?fe5iC=*^  ?i^bqndv^O?  .d€€d^)i  to  charge' Ahe^  defendant^  for 
^a,t  ^W9^14^»<5N^?iiW5Attedi*£^f Ati^d;  hustowhen  the  xkbt  grow* 
eth  hy.  'jvio^d  oniy/:,  npn-doihlit  lie-in  an ^asSkioai  of  debt^  for 
arr^ai;$.  ofaijf  s^scpjui^fefetJfttJcbyjawditoifi  jn;aionnCT  aaion^ 
And  by  (ucb  Yr^*^?^i<^£.vUwXwh^a  admitted)  the  pUintifFis 
pcrpet,ually  bai^rtfd^  foi^,tbje  Jla,w,.,ia4;lie  fimpUcity  of  «he  an- 
tiq^t-t^x^c^ivp,r^f]WJ?ed«that  ^o  piie  wouki  forfweai-  himfelf 
for  any.>»^^Jldly  ^WPg*?i.  -W^g^^  of  law  however  Heth  in  a 
real;afftipi;\,^?vl>ei^|h?r  t^r^aat  F^Ueges  he  was  not  legally  ftnn* 
ipo9p4  itP-jagf ie^T^  M ! wejl  Jjft  in-  mere  .pexfonal  contra^s  ^ 

A^  MAK.Qutl^^yed^rfjj^^  jEal(ip.y<?r4ift,  w  for-eon* 

fpiracy  or  perjury,  or  other  wife  become  infamous,:  arby  pro** 
jouncing  the  horrible  word  in  a  trial  by  battel^  fhall  not  be 
perpittcdto  ^ag^  Jfe,l|a]*%^N«idiic?  (ball  am,iiifeiitnndei^Ac 
age , of  t\y^Dtx-pn,e>, foTr be  jtpannot  bei^adrnki^d  ^athis.twidt^ 
ap.dtberefore>,  on  tbe  other  h^j^id,  thp.  q/c^ttr|i$i«£  j«kfti£iKElhfttt 
.flow  f^qi^ally,,and  the  defend^t^^tr  Vi[hei!^>^nr^fa^fei&j4am^# 
Khali  npt  wage  his  law. ,  But  a  feme-coy^ft ^  liFboniJQiH^wbdb 
li^er  hufbandj  may  be  admitted  to  Mragi^^ber  lawi  i^^  m^atkA 
ftafl  do  it  in  his  own  language  ".  .       -.'  t  .j  .  -.  j>     >  *» .  n.  ::^ ? 

It  is  moreover  a  rule,  that  where  a  ^?pA^.  .^WP^UfW^'^r:  f  34^  1 
Jaw  to  do  any  thing,  whereby  he  bec9me.s^(^redi|A][.fC^f^(Mthe^^ 
the. defendant  in  that  cafcihall  m)t^^e.aijm^tcd,^ 
law  :  for  then  it  would  be  in  the  power  pf  ^ny  b^  ipac^.to^ 
run  in  debt  ^rft,  againft  thp  ihclinatiO|is o^^J^Jif^^  and. 

aifterwards  tp  fwear  it  away!^ ,  Bu^  wUcrj^^ ^VgQiipff  t^atb-, 

4  Co.  Li tt.  295.     ^  tFinch.  L.  4t^  ^   >    x      *: 
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given  vcduntary  credit  to  the  defendant^  there  he  may  wage 
his  law  5  for,  by  giving  him  fwch  credit,  the  plaintiff  has  hinj- 
felf  borne  teftimony  that  he  is  one  whofe  charadler  may  be 
trailed.  Upon  this  priociple  it  is,  that  in  an  a£tion  of  debt 
egainft  aprifoner  by  a  gaoler  for  his  viauals,nhe  defendant 
4bail  not  wage  his  law :  for  the  gaoler  cailnot  refufe  the  pri- 
foner,  and  ought  not  to  fuffcr  him  to  pcrilh  for  want  of  futte- 
aancc.  But  otherwife  it  is  for  the  board  or  diet  of  a  raaii  at 
iibeity.  In  an  afilion  of  debt  brought  by  an  attorney  for  his 
fees,  the  defendant  cannot  wage  his  law,  becaufe  the  plain- 
tiff j6  compellable  to  be  his  attorney*  And  fo,  if  a  fervant 
be  retained  according  to  the  ftatute  of  labourers,  5  Eliz^  c.  4. 
which  obliges  all  fingle  perfons  of  a  pertain  age,  and*  not 
having  other  vifible  means  of  livelihood,  to  go  out  to  fervice ; 
in  an  adion  of  debt  for  the  wages  of  fuch  a  fervant,  the  maf- 
ter  (hall  not  wage  his  law,  becaufe  the  plaintiff  was  compel- 
lable  to  ferve.  But  it  had  been  otherwife,  had  the  hiring 
been  by  fpecial  contr^ft,  and  not  according  to  the  ftatute  *. 

In  no  cafe  where  a  contempt,  trefpafs,  deceit,  or  any  in* 
jury  with  force  is  alleged  againft  the  defendant,  isJie  permit- 
ted to  wage  his  law  *  :  for  it  is  impofTible  to  prefume  he  has 
fatisfied  the  plaintiff  his  demand  in  fuch  cafes,  where  damages 
are  uncertain  and  left  to  be  affeffed  by  a  jury.  Nor  will  the 
law  truft  the  defendant  with  an  oath  to  difcharge  himfclf, 
yvheie  the  private  injury  is  coupled  as  it  were  with  a  pub- 
lic crime,  that  of  force  and  violence ;  which  would  be  equi- 
valent to  the  purgation  path  of  the  civil  law,  which  ours  has 
fo  juffly  rejeded. 

r  ^dT  T  'ExBOtJToiis  and  admimftratorsi  when  charged  for  the  debt 
of  thedeceafed,  flrttlFnot  be  admitted  to  wage  their  lawJ^:  for 
no^man  ca(h  With  a  fafe  confcience  wage  law  of  another  man's 
tontrlffi:;  that  is,  fwear  that  he  never  entered  into  it,  or  at 
Icdft  'that  he  privately  difcharged  it.  Tlie  king  alfo  has  his 
prcroganve  ;-for,  as  all  wager  of  law  imports  a  refleftibn  on 
the  plaintiff  for  dilhonefty,  therefore  there  (hall  be  no  fuch 

w  Co.  Lilt.  295.  X  Jh'td*  Rzym*  286*  f  Finch*  L.  424* 
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wager  oti  aftions  brought  by  him  *.  Aiid  ftw  prerogative 
extends  inA  h  comfnunkated  to  his  debtor  and  aQcomptafntj 
■for,  oh  a  writ  of  ^o  mitius  in  the  cxoheqaet^or  a  debt  cm  fin>- 
ple  contraft,  the  defendant  is  not  aiidwed  to  wage  his  law";.* 

Thus  the  wager  of  la%^«7^s  never  ^permitted,  but  where 
the  defendant  bore  a  fair  and  unreproarhslble  eharaftcr;  and  , 
it  alfo  was  confined  to  fuch  cafes  where  a  debt  might  be  fup- 
^ofed  to  be  dlfchargcd,  or  fatisfaSion  ftiade  in  private,  with- 
out any  witneflcs  to'atteft 'itf:  and  many  otfher  prudential  re»- 
ftirrQions  accompanied  this  itidulgetice.  But  at  length  it  was 
confrdercd,  that  (eveh  under  all  itVreHrifl;ions)  it  threw  too 
great  a  temptation  in  the  way  of  indigent  or  profligate  men: 
and  therefore  by  degrees  new  remedies  were  devifed,  znA  new 
forms  of  aflion  were  introduced,  wherein  no  defendant  is  at 
liberty  to  wage  his  law.  So  that  now  no  plaintiff  need  at  all 
apprehend  any  danger  from  the  hardinefs  of  his  debtor's  con- 
fcience,  unlefshe  voluntarily  chufes  to  rely  on  his  adverfary's 
veracity,  by  bringing  an  obfolete,  inftead  of  a  modern,  ac- 
tion. Therefore  one  (hall  hardly  hear  at  prefent  of  an  aftion 
of  debt  brought  upon  a  fimple  contraft  :  that  being  fupplied 
by  an  aftion  of  trsfpafs  on  the  cafe  for  the  breach  of  a  promifc 
or  ajjum^tt ;  wherein,  though  the  fpecific  debt  cannot  be  re- 
covered, yet  damages  may,  equivalent  to  the  fpecific  debt, 
^hd,^  this  being  an  aftion  of  trefpafs,  no  law  can  be  waged 
therein.  So,  inftead  of  an  aftion  of  detinue  to  recover  the 
very  thing  detained^  an  aftion  of  trefpafs  on  the  cafe  in  trover 
and  converfion  is  ufually  brought ;  wherein,  though  the  horfe 
or  other  fpecific  chattel  cannot  be  had,  yet  the  defendant  {hall  [  348  J 
pay  damages  for  the  converfion,  equal  to  the  value  of  the. 
chattel ;  and  for  this  trefpafs  alfo  no  wager  of  law  is  allowed. 
In  th«  room  of  a£lions  of  account,  a  bill  in  equity  is  ufually 
filed :  wherein,  though  the  defendant  aofwers  upon  his  oath, 
yet  fuch  oath  is  not  conclufive  to  the  plaintiff  5  .but  he  may 
prove  every  article  by  other  evidence,  in  con  tradition  to  what 
the  defendant  has  fworn.     So  that  wager  of  law  is  q^uite  out 

*  Finch.  L.  415.  •Co.  Litt.  295..  .^ 
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of  ufe^  being  avoided  by  the  mode  of  bringing  the  aAion ; 
but  ftiir  it  is  not  out  of  force.  And  therefore^  when  a  new 
ftatute  infli£^8  a  penalty,  and  gives  an  a£lion  of  debt  for  re* 
covering  it,  it  is  ufual  to  add,  in  which  no  wager  of  law  (hall 
be  allowed  *  'oflicr#ilcaif  Ki^y  8iIiSqu8rk  nfight^efcape  any 
penalty  of  the  law,  by  fwearing  he  had  never  incurred,  or 
clfe  h^  difcihfii|;ed  it^,       y  /^  [  V  ^     y  -    - 

These  fix  fpecies  of  trials,  that  we  have  conGdered  in  the 
prefent  chapter,  are  only  had  in  certain  fpecial  and  eccentrical 
cafes;  where  the  trial  bj  the  conntrj^^  fee  pah  y  oi^lpyiury^ 
would  not  be  fo  proper  or  cffeaual.  ;^  fri  the  next  cnaptferVe 
(hall  confiderat  large  the  qature  of  that  prihcipiiY  cHti^rion'of 
truth  in  the  law  of  England.      '     ^  ^     '  -  ^^  /  lo  a  .  ^ 
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THE  futjefJr.of^Wncn  inquiries  will  be  tlie  liature 
and  method^  of  the  trial  by  jury.:  called  alfo  the  trial 
per  pais,  or  ^^ //Sf  country :  a  trial  that  hath  been  ufed  time 
out  of  mind  in  this  nation,  and  feems  to  have  been  co-eval 
with  the  firft  civil  government  thereof.  Some  authors  have 
endeavoured  to  trace  the  original  of  juries  up  as  high  as  the 
Britons  themfelves,  the  firft  inhabitants  of  our  ifland ;  but 
certain  it  is,  that  they  were  in  ufe  among  the  earlieft  Saxon 
colonies,  their  inftitution  being  afcribed  by  bifliop  Nicholfon^ 
to  Woden  himfelf,  their  great  legiflator  and  captain.  Hencd 
it  is,  that  we  may  find  traces  of  juries  in  the  laws  of  all  tho{6 
nations  which  adopted  the  feodal  fyftem,  as  in  Germany^ 
France,  and  Italy ;  who  had  all  of  them  a  tribunal  compofed 
of  twelve  good  men  and  true,  **  boni  homines j^  ufually  the 
vafals  or  tenants  of  the  lord,  being  the  equals  or  peers  of  the 
parties  litigant  \  and,  as  the  lord's  vafals  judged  each  other 
in  the  lord's  courts,  fo  the  king's  vafals,  or  the  lords  thcm- 
fclvcs,  judged  each  other  in  the  king's  court  ^  In  England 
We  find  aftual  mention  of  them  fo  early  as  the  laws  of  king 
Ethelred,^  and  that  not  as  a  new  invention  ^.  Stiemhook  * 
afcribes  the  invention  of  the  jury,  which  in  the  Teutonic 
language  is  denominated  nembda,  to  Regner,  king  of  Sweden 
and  Denmark,  who  was  co-temporary  with  our  king  Egbert. 
Juft  as  we  are  apt  to  impute  the  invention  of  this,  and  feme 

a  Jejurt  Saxonufttj  p,  I2«  c  Wilk.  ZX*  Angl.  Sax,  ti/« 

k  Sp.  L.  b.  30.  €,  tS.     Ca^ituL  Lud.  ^  dcjuvt  Suemnum.  i.i^c,/^. 

/ii.  ^.  i>.  Si9.  tf.  s. 
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Other  pieces  of  juridical  ptlity,  to  the  fupetior  genius  of  Al- 
fred the  great ;  to  whom,  on  account  of  his  having  done 
much,  it  is  ufual  to  attribute  every  thing  t-  and  as  the  tradi^ 
tion  of  antient  Greece  placed  to  tlie  account  of  their  own 
Hercules  whatever  atchievcment  was  performed  foperior  to 
the  ordinary  prowefs  of  mankirid.  Whereas  the  truth  feems 
to  be,  that  this  tribunal  was  univerfally'eitabliflied  among  all 
the  northern  nations,  and  {o  mikv^ovtn  in  their  vdry  con- 
ftitution,  that  the  earlieft  accounts  of  the  one  give  us  alfo 
fome  traces  of  the  other.  It*s  eftablifhment  however  and  ufe, 
in  this  ifland,  of  what  date  foever  it  be,  though  for  a  time 
greatly  impaired  and  Ifiaken  by  the  intrbda&ionof  the'Nor- 
Hian  trial  by  battel,  was  always  fo  highly  cfteemed  and  valued 
by  the  people,  that  no  conqueft,  no  change  of  gdvernment, 
totxlA  ever  prevail  to  aboiiOi  it.  Ih  tnagm  carta  it  is  ihorc 
iStaoBL  once  infifted  on  as  Ac  principal  bulwark  of  our  liber- 
ties ;  btit  efpecially  by  chap.  29.  that  no  freeman  fliall  be 
hurt  in  cidier  his  perfon  or  property ;  "  nifiper  legale  jtiSaum 
«*  parium  fiiorum  vel  per  iegem  terrae^  A  privilege  which  is 
couched  in  almoft  the  fame  words  with  that  of  the  emperor 
Conrad,  two  hutidred  years. before  * :  "  tfetm  hemjictum  fuum 
^  petdat^  ift/i  fecundum  confuetudinem  antecejjorum  noftrorum  et 
^^  per  judicium  parium  fuorumJ^  And  it  was  ever  efttemed, 
in  all  countries,  a  privilege  of  the  higheft  and  mod  beneGciai 
tiature. 

But  I  will  not  mifpend  the  reader*s  time  in  fruitjefs  en-^ 
comiums  on  this  method  of  trial ;  but  fliall  proceed  to  the 
dflTeHioii  and  examination  of  it  in  all  it's  parts,  from  wbe^ice 
indeed  it's  higheft  encomium  will  arife  t  fince,  the  more  it  is 
fearched  into  and  underfleod,  the  more  it  is  fure  to  be  valued. 
And  this  is  a  fpecies  of  knowlege  moft  abfolutely  neceflary 
for  every  gentleman  in  the  kingdom  :  as  well  becaufe  he  may 
be  frequently  called  upon  to  determine  in  this  capacity  the 
rights  of  othersi  his  feUow-fubjefis  \  as  becaufe  his  own  pro* 
perty,  his  liberty,  and  his  life,  depend  upon  maintaining,  in 
It's  legal  force,  the  conftitutional  trial  by  jury. 

Triais 
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Trials  by. jufy  in  civil  caufes  are  of  two  kinds  ;*  .extna-^ 
ordiaar^i  and  ordinary..  The  extraotdinary  I  Ihgll  only  briefly 
hint  at»  .and  confine  .the  main  of  my  obfervations  to  that 
which  is  more  ulualan^  ordinary* 

.  TiiE  firft  fpecies  pf  extraordinary  trial  by  jury  is  that  of 
the  grand  ajftje^  which  was  inftituted  by  king  Henry  the  fe-* 
cond  in  parliament,  as  was  mentioned  in  the  preceding  chap- 
ter, by  way  of  alternative  offered  to,  the  choice  of  the  tenant 
or  defendant  in  a  v/rit  of  right,  inftead  of  the  barbarous  and 
unchriftian  cuftom  of  duelling.  For  this  purpofe^  writ  ^< 
magiia  ajftfa  eligenda  is  direfted  to  the  Iheriff  ^,  to  return  four 
knights,  who  are  to  eleft  and  chuCe  twelve  others  to  be  joined 
^ith  them,  in  the  manner  mentioned  by  Glanvil  s ;  who, 
having  probably  advifed  the  npieafure  itfelf,  is  mote  than 
ufually  copious  indefcribing  it :  andthefe^,  aU.together,,forni 
the  grand  affife,  or  great  jury,  which  is  to  try  the  matter  o£ 
right,  and  mud  now  confift  of  fixteen  jurors  ^  (i)- 

'  ANOTHER  fpecies  of  extraordinary  juries.  Is  the  jury  to  "try 
an  aiiaint ;  which  is  a  procefs  commenced  ^gainft  a  formef 
jury,  for  bringing  in  a  falfe  verdi£J: ;  of  which  we  ftiall  fpeak' 
more  largely  in  a  filbfeqtient  chaptcV.  At  prefetit  I  {hall  only 
obferve,  that  this  jury  is  to  confift  of  twenty-four  of  tlie  b6'ft 
men  in  the  county^  who  are  called  the  grand  jury  in  the  at- 
taint, io  diftinguifli  them  from  the  firft  or ^^//r  jury  5  and  thef^ 
are  to  hear  and  try  the  goodnefs  of  the  former  verdift.      * 

With  regard  to  the  ordinary  triail  by  jury  in  civil  cafel^i 
I  ftall  purfue  the  fame  method  in  confidering  it,  that  I  fet. 

f  r.  N.  B.  4.  J»  Finch.  JL.^ii,     1  Leon.  3O3.  ^> 

%  I.  %.  C.  II— 2I«  \ 


(i)  It  feems  not  to  be  afcertained  that  aity  fpdciSc  number 
above  twelve  is  abfolutety  necfeflary  to  eofiilkute  the  grand  affizei 
but  )t  is  the  wfoal  courfe  ta  Avear  upon  it  the  four  knights  anct. 
twelve  others.     Finer,  Triah-Xe,  .  .  •_^.   .  '  ;'. 

See  the  proceedings  upon  a  writ  of  right  before  the  fixteen  re- 
cogr^tors  of  the  grand  aiEze,  in  2  Wil/.  ^\\, 
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out  withViti  explaining  the  nature  of  profecutitig  actions  in 
general^  viz.  by  folio  wring  the  order  and  courfe  of  the  pro- 
ceedings themfelves,  as  the  moft  clear  and  perfpicuous  way 
of  treating  it. 

[  35^  3  When  therefore  an  iffue  is  joined,  by  thefc  woxi»,  **  and 
•*  this  the  faid  A  prays  may  be  inquired  of  by  the  country ,'* 
or,  **  and  of  this  he  puts  himfelf  upon  the  country, — and'the 
•*  faid  B  does  the  like,"  the  court  awards  a  Writ  of  'tsenlrefa- 
€ias  upon  the  roll  or  record,  commanding  the  (hcriff  **  that 
•*  he  caufe  to  come  here  on  fuch  a  day,  twelve  free  and  law- 
**  ful  men,  liher^s  et  legales  homines^  of  the  body  of  his  coun- 
**  ty,  by  whom  the  truth  of  the  matter  may  be  better  known, 
*^  and  who  are  neither  of  kin  to  the  aforefaid  A,  nor  the 
*•  aforefaid  B,  to  recognize  the  truth  of  the  iffue  between  the 
^^  faid  parties  ^"  And  fuch  writ  is  accordingly  iffued  to  the 
iheriff. 

Thus  the  caufe  ftands  ready  for  a  trial  at  the  hsr  of  the  court 
kfelf :  for  all  trials  were  there  antiently  had,  in  z&\on%  which 
-were  there  firft  commenced ;  which  then  never  happened  but 

.  in  matters  of  weight  and  confequence,  all  trifling  fuits  being 
en^ed  in  the  court^baron,  hundred,  or  county  courts:  and  in- 
deed all  caufesof  great  importance  or  difficulty  are  ftiU  ufually 
retained  upon  motion,  to  be  tried  at  the  bar  in  the  fuperior 
courts.     But  when  the  ufage  began  to  bring  anions  of  any 

*  trifling  value  in  the  courts  of  Weftminfter-hall,  it  was  found 
to  be  an  intolerable  burthen  to  compel  the  parties,  witnefles, 
and  jurors,  to  come  from  Weftmoreland  perhaps  or  Cornwall, 
to  try  an  aftion  bf  affault  at  Weftminfter.  A  praftic^  there- 
fore very  early  obtained,  of  continuing  the  caufe  from  term  to 
term,  in  the  court  above,  provided  the  juftices' in  eyre  did 
«Wt  previoufly  conie  into  the  county  where  the  caufe  of  aAk>n 
arofe'*:  and  if  it' happened  that  they  arrived  there  withni 
that  Interval,  then  the  caufe  was  removed  from  the  jurifdic* 

t  Append.  K°  H*  §  4*  ''  mjtjuftlciarn  iHiwtntet  frius  ^MurUrt 

k  StH^tr  dabliur  Hts partlhui  M  }uf'  "  ad  partts  iiUh,^^  Bt%(k»  /•  3.  $e,  I. 
^mik  it  kMco,  Juh  tali  cwdititiie,      r.  xx.  §S.} 

lion 


Digiti 


zed  by  Google 


Ch.  23.  Wr  0  no  s.  352 

tlon  of  the  juftkes  at.  Weftminfter  to  that  of  the  juftices  in 
eyre.  Afterwards. wbeji  tbejuftices  in  eyre  were  fupe^eded 
by  the  modern  juftices.  of  affife  (who  came  twice  or  thrice  ijk 
the  year  into'  the  feveral  counties,  ad  captendas  ajftfas^  to  take 
ox  try  writs  of  affife^  of  mort  d*ancefior^  novel  dijjejfin^  nufance^ 

an4  khe^iik^)  a^Dwer.'was  fu]perad(l^4jl^y  ftatute  Weftna^*  2.  t  353  3 
r3  JEdw,  I.  <;.;3^-.  to  thefe. juftices  of  affife.to  try  comnaoa 
iflu^  in  trefpafS)  and  other  le&  important  fuit«^  with  direc* 
tion^  to  return. them,  (.when  tri^d)  into  the,  court  above  j 
where  alone  the.  judgiqent  ftiould  be  givep.  And  as  only 
the  trial,  and  not  thadcterminationof  th^jcaufe,  wasnpw 
intended  to  be  ha4  in  the. court  bdpw,,  t^^yefpr;e  the  claufc 
of  nlfiprms  was  kit  ?*V*J^,  ^"^  cpnditional  continuances  be- 
fose^oti^ntioned,  ar^d  was  diijefted  by  the  ftatute  to  be  inferted 
ml^^i^oi venire facia^j..xk^  "  fhat theAerifffliould 
•f^aufe  the  jurors,  tp..  come  to  Weftminfter  (or  wherever  the 
<*  king*s  court  fliould  be  held)  on  fuch  a  day  in  eafter  and 
«  michaelmas  terras^  ni/t  prius^  unlefs  before  that  day,  the 
^jtiftic6$Uffignek)«.tci^l;ak«^^ife$  ihalliOOnnci  ipkot,  his  faid 
<<  edWYt^.''*  ^yi  ylxt^^l  'oSy  Afvhi^i  ,^  flieriff  returned ,  his 
jurbts^tD^hecouriofc  the  juftice^  o(  ^iSJS?*.  which  'was,  fureto 
beheld  inlth^s  tacaifion^b^fore  tafter  ax^4  ni^ct^a^lmas'terjai^^i 
and'^re^lbett^aliWaSihadr      ,    \  ;      .     ,  ^  *.  ;  > 

^  ^^^incpsnvqnifnpe  attended  this  prOvifipn  :^  pfmcipajly^be?* 
^a^fq^*  a^.tbe  iherifF  tn^c  Ho  return  of  the  jury  ta  the  cpurt 
it  >^eft.minftei:,  the  partiea  were  ignoVant  Wj^b  they  were  till  ^ 
tbpy.cmMe  upo;i  the  frial,  and  therefore  .^er^.npt'readj , with 
th^ijc  dchailcnges  o3r  exceptions.  For  this^r^^jTon^by  the  ftatju^jt 
4;^  E4w.  Hlit  c,  I  !•  the  method,  of  trials ^ by.  nt/t  prius  ,was 
altered :  .and  It  was  enabled  that  no  iniiueft  (cxcej^t  of  affif^ 
and  gadl-dcllvety)  fliould  be  tajkcn  by  wtit.pf  ^j/ljftus^  tiU 
after:,the  flieriffhad.  ret^rnedthe  n^i?3i^?|0f^  .the  j^r<;^i:s^,tV  tJ^ 
opi«rt.,ahove*  So  th^pqwink\w^f^^^ntj[^Q^^^^ 
c^wfe  vipifipt¥if  i*  ief t  pi^j  of  ^he  wtit'  qi^vfmrefacm^  ^  Jf  b|dh' 
is  the  flieriff's  warrant  to  warn  the  jury  j  and  is  inCerted  io 
another  part  (if 'the  pVocd'i^aiflijgs,,  as  wc  ih^tf  fie  ptcfenffy.' 

'  Vol,  III.  -     ''        C^  ^'^'<  -  '  •  '  ^^  ••  *-F« 
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For  now  the  coujrfe  is,  to  make  the  IherfflT's  venire  rcturn- 
.  able  on  the  laft  return  of  the  fame  term  wherein  iflue  i$  joined, 
viz.  hilary  or  trinity  terms }  which,  from  the  making  up  oJF 
the  iflues  therein,  are  ufually  called  iffuable  terms.     And  he 
returns  the  names  of  the  jurors  in  z  panel  (a  little  pane,  or 
oblong  piece  of  parchment)  annexed  to  the  writ.     This  jury 
r  354  ]  is  not  fumnioned,  and  therefore,  not  appearing  at  the  day, 
muft  unavoidably  make  default.    For  which  reafon  a  compul- 
five  procefs  is  now  awarded  a^ainft  the  jurors,  called  in  the 
common  pleas  a  writ  of  habeas  corpora  juratorum^  and  in  the 
king*s  bench  a  diflringasy  commanding  the  flierifF  to  have 
their  bodies,  or  to  diftrein  them  by  their  landsf  and  goods,  tha^ 
they  may  appear  upon  the  day  appoipted.  The  entry  therefore 
on  the  foil  or  record  is  ^  "  that  the  jury  isrefpitcd,  through 
"  dcfe£t  of  the  jurors,  till  the  firft  day  of  the  next  term,  then 
«  to  appear  at  Wcftminffer ;  unlefs  before  that  time,  v/z.  on 
i^  wednefday  the  fourth  of  March,  the  jufticc,^  of  our  lord 
^^  the  king,  appointed  to  take  affifes  in  that  county,  fli^ll  hav^ 
^*  come  to  Oxford,  that  is,  to  the  place  affigned  for  holding 
"  the  affifes.*^  And  thereupon  the  writ  commands  the  (hcriff 
to  have  their  bodies  at  Weftminfter  on  the  faid  firft  day  of 
next  term,'  or  before  ^e  faid  juftices  9f  aflife,  if  before  that 
time  they  co'me  to  Oxford}  viz.  on  the  fourth  of  March 
aforefaid.     And,  as  the  judges  are  fure  to  come  and  open 
the  circuit  commiffions  on  the  day^,n>cntioned  in  the  yrrit,  the 
flieriff  return$  iand  fummons  this  jury  to  appear  at  th^  ^ffifc?, 
and  ther6  the  trial  is  had  before  the  jufticea.of  qBjfe.zsidL,ni[i 


itp  i 

may  obfetve  Ihat.Uie  trial  of  conimpn  iflues,  ztnifiprius,  which 
Wisih  itfsorigiri^lonlya  colUteralincjdent  to  the  original  b^£i^ 
heifs  bf  th^/ juftices  pf  aflife,  is  now,  by  the  various. revoIutipii$ 
of  mftice,  becbhfie  theif  principal  cij/il  em]jloyme,At :  h^{d^ 
=iny  dxing  remaining  in  afe  of  the  real  qZ/f/^s^]  but  the  iianwi. 

....-:  ...•-•      --If 
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,     If  the  iheriff  be  not  an  indifferent  pcrfon ;  as  If  he  be  i 

party  in  the  fuit^  or  be  related  by  either  blood  or. affinity  t<i 

either  of  the  parties,  he  is  not  then  trufted  to  return  the  jury  | 

but  the  vtnire  fliall  be  direfted  to  the  coroners,  whio  in  this, 

zi  in  many  other  inftances,  are  the  fubftitutes  of  the  flieriffj 

to  execute  procefs  whbn  he  is  deemed  ^n  improper  perfoii.  If 

any  exception  lies  to  the  coroners,  the  vehine  fhall  be  directed 

to  two  cjerlcs  of  the  court  or  two  perfons  of  the  coUnty 

named  by  the  court,  and  fworn".     And  thefe  two,  who  arc  [  355  ] 

called  eiifors^  or  eleftors,  fliall  indifferently  name  the  juty, 

and  their  return  is  final  j  no  challenge  being  allowed  to  their 

array. 

Let  lis  now  paufe  a  while,  and  obferve  (v^ith  fir  Matthew 
Hale  ^)  hi  thefe  firft  preparatory  ftages  of  the  trials  how  admi- 
rably this  canftitution  is  adapted  and  framed  for  the  inveftL' 
gation  of  truth,  beyond  any  other  method  of  trial  in  the  world. 
For,  firft,  the  per/on  returning  the  jurors  is  a  man  of  fome 
fortune  sind  cohfequence  j  that  fo  he  maiy  be  not  only  the  lefs 
tempted  to  commit  wilful  errors,  but  iikewife  be  refponfible 
for  thfe  faults  of  either  himfelf  or  his  officets :  and  he  is  alfo 
bound  by  the  obligation  of  an  oath  fjiithfuUy  to  execute  his 
'duty.  Next,  as  to  the  time  of  their  return :  tlie  pannel  is  re-* 
turned  to.  the  qourt  upon  the  original  venirey  and  the  jurors 
afre  to  be  fummoned  and  brought  in  many  we^ks  afterguards 
to  the  trial,  whereby  the  parties  may  have  notice; of  the  jurors,- 
and  of  their  fufficiency  or  infufficiency,  charaaers,  connec- 
ti6ns,  anti  jelacions-,  that  fo  they  may  fee  chajfenged  uponjuft 
caufe  i  while  at  the  fam^s  time  by  means,  of^  thp,^f:or^ulfpry 
procefs  {o^  dfftritjgasy  or  habeas  corpord^  .tl>^  g^^fc^J^  iK?t*H^^  ^ 
Ip  be  retarded  .through  defcft  of  jurorSj.,;  g;^Wr^^^^ 
place  of  their  appearance :  which  ii^  cj|utes  of  vjr^igh.t  ajR4 
confequence  is  at  the  bar  of  the  courtji^but  In  pt4ijn^ry  Mft^ 
kt*  the  affifes,:  held  in  the  CQUi)ty  wliere  tlh:9Ti:9Jufe.Qf  a^pji 
*rifesj  and  th<5  witneffes  and  jurors  live  :  a'  provilion'moft 
excellently  calculated  for  the  faving  of  expenfc  to  the  parties. 

•  Fortefc.  detaud.  LL,  c,  25.     Co.  LUt.  158;  ©  Hift.  C,  L,  c.  i*. 
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For  though  the  preparation  of  the  caufcs  in  point  of  plead- 
ing is  tranfaftcd  at  Weftminfter,  whereby  the  order  and 
uniformity  of  proceeding  is  preferved  throughout  the  king- 
.    dom,  and  multiplicity  of  forms  is  prevented ;  yet  this  is  no 
great  charge  or  trouble,  one  attorney  being  able  to  tranfa£fc 
the  bufinefs  of  forty  clients.     But  the  troublefome  and  moft 
expenfive  attendance  is  that  of  jurors  and  witneiSes  at  the 
trial  J  which  therefore  is  brought  home  to  them,  in  the  coun- 
try where  moft  of  them  inhabit.  Fourthly,  the  perfins  before 
[  3S5  ]  whtm  they  are  to  appear,  and  before  whom  the  trial  is  to 
be  held,  are  the  judges  of  the  fuperior  court,  if  it  be  a  trial 
at  bar ;  or  the  judges  of  affife,  delegated  from  the  courts  at 
Weftminfter  by  the  king,  if  the  trial  be  held  in  the  country: 
perfons,  whofe  learning  and  dignity  fecure  their  jurifdi£tion 
from  contempt,  and  the  novelty  and  very  parade  of  whofe 
appearance,  have  no  fmall  injBuence  upon  the  multitude.  The 
.  very  point  of  their  being  ftrangers  in  the  county  is  of  infinite 
fervice,  in  preventing  thofe  faftions  and  parties,  which  would 
intrude  in  every  caufe  of  moment,  were  it  tried  only  before . 
perfons  refident  on  the  fpot,  as  juftices  of  the  peace,  and  the 
like.     And,  the  better  to  remove  all  fufpicion  of  partiality, 
it  was  wifely  provided  by  the  ftatutes  4  Edw.  III.  c,  a. 
8  Ric.  II.  c.  a.  and  33  He;i.  VIII.  c.  24.  that  no  judge  of 
affife  fliould  hold  pleas  in  any  county  wherein  he  was  bom 
or  inhabits  (2).  And,  as  this  conftitution  prevents  party  and 
faftion  from  intermingling  in  the  trial  of  right,  fo  it  keeps 
both  the 'rule  and  the  adminift'ratipn  of  the  laws  uniform. 
Thcfc  juftices,  tho«gh  thus  varied  an^  (hifted  at  every  affifes, 
are  all  fworn  to  the  fame  laws,  have  had  the  fame  education, 
have  pui-fued  the  fame  ftudies,  converfe  and  confult  together, 
comrhunicate  their  deciCons  and  refolutions,  and  prefide  in 
thofe -courts  which  are  mutually  connected  and  their  judg- 
Aients  blended  together,  as  they  are  interchangeably  courts 
df  appeal  or  advice  to  each  other.     And  hence  their  admini«« 
ftration  of  juftice,  and  condudi  of  trials^  are  confonant  and 


(2)  Sc^  page  6,  note  8,  ant'e4 

'   "  -  .    Uniform ; 
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uniforin ;  whereby  that  confufion  and  contrariety  are  avoided, 
which  would  naturally  arife  from  a  variety  of  uncommuni- 
cating  judges^  or  from  any  provincial  eftabliftiment..  But 
kt  us  now  return  to  theaflifes. . .  • 

When  the  general  day  of  trials  is  fixed>  the..|)laintifFor 
"his  attorney  muft  bring  down  the  record  to  the.aflifes,  and" 
enter  it  with  the  proper  officer, :  in  order  to  it's  being  called, 
eh  in  courfe.  If  it  be  not  fo  entered,  it  cannot  be  tried ;; 
therefore  it  is  in  the  plaintifPsbreaft  to  delay  any  tirialby  not: 
carryingsdown-the  record':  unlefs  the  defendant,  being  fear- 
ful of  fuch  negleft  in  the  plaintiff,  and  willing  to  difchaxge  ~- 
himfelf  from  the  a£tion^  will  himfelf  undertake  to  bring  on* 
the  trial,  giving  proper  notice  to  the  plaintiff.  Which  pro-  [  357  3 
ceeding  is  called  the  trial  by  provi/o  ;  *by  reafon  of  the  claufe; 
then  inferted  in  the  fheriff's  venire^  viz.  ^*  provi/o^  provided 
**  that  if  two  writs  come  to  your  hands,  (that  is,  one  fronv 
«  the  plaintiflF  and  another  from  the  defendant)  you  Ihall 
^  execute  only  one  of  them."  But  this  praftice  hath  begun  to 
be  difufed,  fince  the  flatute  14  Geo.  II.  c.  17.  which  epafts, 
that  if,  after  ifTue  joined,"  the  caufe  is  not  carried  down  to  be 
tried  according  to  the  courfe  of  the  court,  the  plaintiff  fhall 
be  efleemed  to  be  nonfuited,  and  judgment  fhall  be  given  for 
the  defendant  as  in  cafe  of  a.  nonfuit.  In  cafe  the  plaintiff 
intends  to  try  the  caufe,  he  is  bound  to  give  tjhe  defendant 
(if  he  lives  within  forty  miles  of  London). eight  days  notice, 
of  t^ial ;  and,  if  he  lives  at  a  greater  diftanpe^  then  fourteien 
days  notice,  in  o^rder  to  prevent  furprize :  and  if  the.  plain  tip:' 
then  changes  his  mind,,  a^d  dqes  not  couiyerrp^ud  the  npticc 
fix  days  before  the  trial,  he  fhall  be  liable  to  pay  c6fl^,^Q  the. 
defendant  for  not  proceeding  to  trial,  by  the  famp  laft  rjaen-  ' 
tipned  fiatute  (3).  The  defendant  however,x)r  plaintiff,  may, ' 

(3)  The  flatute  only  requires  ten  days  notice ;  but  at  the  fit- 
tings in  London  and  Weflmintter,  the  former  praftice 'of  fourteen 
d^ys  notice  was  flill  continued.  But  in  all  cdumi^y.^aiifes  ten  days 
notice  is  fufficient ;  as  where  the  commiffion  day  is  upon  the  fif- 
teenth of  any  month,  notice  of  trial  mull  be  given  on  or  before 
the  fifth.  Impey's  Prac.  305.  If  the  defendant  refides  within, 
forty  miles  of  London,  and  if  the  caufe  is  to  be  tried  at  the  fittings 
Cc  3  in 
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.  upon  good  caufe  (hewn  to  the  court  abbvci  as  upon  abfence 
or  dcknefs  of  a  material  witnefs,  obuin  leave  upon  motion 
to  defer  the  trial  of  the  caufc  till  the  next  affifes  (4). 

But  we  will  now  fuppofe  all  previous  fteps  to  be  regu* 
htly  fettled,  and  the  caufe  to  be  called  on  in  court.  The 
record  is  then  banded  to  the  judge,  to  peni(e  and  obfenre  the 
pleadings,  and  what  iflties  the  parties  are  to  maintain  and 
prove,  while  the  jurj  is  called  and  fwom«  To  this  end  the 
flierilF  returns  his  compulfive  proceis,  the  writ  of  baieas  coT'* 
fora^  or  dijiringas^  witK  the  panel  or  jurors  annexed,  to  the 
judge's  officer  in  court.  The  jurors  contained  in  t£^  panel 
are  txCt^x  Jpecial  or  common  jurors.  Specwlymt,^  were  orig- 
nallf  introduced  in  trials  at  bar,  when  the  caufes  were  of  too 
great  nicety  for  the  difcuilion  of  ordinary  freeholders.;  or 
where  the  iheriff  was  fufpp£i;ed  of  partiality,  thoUgli  not  upoa 
fuch  apparent  caufe  as  to  warrant  an  exception  to  hisi.  He 
is  in  fuch  cafes,  upon  motion  in  court  .and  a  rule  granted 
thereupon,  to  attend  the  protbonotacy  or  othcrproper  officer 
Q  35?  ]  with  his  freehoIdej:*3  book ;  and  the  officer  is  to  take  indiffin-- 
enjtly  forty-eight  of  the  principal  freeholders  in  the  prefence 
of  the  attornies  on  both  fides;  Mibo  are  each  of  them  to  (Irike 
oflF  twelve,  and  the  remaining  twcnty-rfour  are  returned  upon 
the  panel.  By  the  ftatute  3  Geo.  II.  c,  25.  either  party  is 
entitled  upon  motion  to  have  a  fpecial  jury  ftruck  upon  the 


in  London  or  Weftminfler,  then  two  dayi  notice  of  countermand^ 
before  it  is  to  be  tried,  is  fufficient.     i  Cremp.  Prac»  220. 

(4.)  Where  there  have  been  no  proceedings  within  four  terms, 
a  full  term's  notice  of  trial  muft  be  given  j»rcvio«s  to  the  afSfesor 
fittings,  ( I  Cromf,  Prac,  217.) ;  unlefn  thie  caufe  has  been  delay^  hy 
the  defendant  himfelf  by  an  injunflfion  or  other  means,  z  Bl  Rep» 
784.  3  ST.  R,  530,  If  the  defendant  proceeds  to  trial^  by  prcm/o, 
he  muft  give  the*  fame  notice  as  would  have  been  required  from 
the  plaintiff'.  1  Cromp.  Prac.  219*  Sometimes  the  courts  im- 
pofe  it  as  a  condition  upon  the  defendant^  that  he  (ball  accept,/^/ 
miice  of  trial,  wliicb  in  oountry  caufes  ftall  be  given  at  the  leaf!  four 
days  before  the^commiiioii  day»  on^  day  being  exclufivc  and  the 
other  inclufive.,  3  T-  Rk  660.  But  in  cown  caufes,  two  days 
notice  feems  to  be  fufficient  in  fuch  a  cafe.     TiViV,  250.. 
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trial  of  any  iffue  (5)  as  well  at  the  aflifcs  as  at  bar ;  he  paying 
the  extraordinary  cxpcnfe,  unlcfs  the  judge  wiQ  certify  jpn 
purfuance  of  the  ftatute  24  Geo.  U.  c.  18.)  that  the  caufe 
required  fuch  fpecial  jury, . 

A  COMMON  jury  is  one  returned  By  the  Iheriff  according 
to  the  direflions  of  theftatiite  3  Geo.  ttc.  a^.  wliich  ap- 
points, that  die  ftjeriff  or  officer  fliall  notreturn  a  fcparat^ 
pantl  for  every  feparate  caufe,  as  formerly  j  tut  phe  and  the 
fatae  panel  for  every  cauft  to  be  tried  at  thfe  fame  alfifes,  coh^. 
taining  not  left  than  forty-eight,  nor  more  thah  feventy-two, 
jurors:  and  that  their  names  being  written  on  tiekets,  fhill 
ht  put  in t6  a  box  or  glafs  5  and  when  each  caufe  is  called, 
twelve  of  thefe  perfons,  whofe  namc^fhall  be  firft  drawn  out 
of  the  box,  (hall  be  fworh  upon  the  jury,  unlcfs  abfent,  chal- 
'  lenged,  or  excufed  ;  or  unlefs  a  previous  view  of  the  mef- 
fuages,  lands,  or  place  in  queftion,  fhall  have  been  thought 
ncceflary  by  the  court  ? :  in  which  cafe  fix  or  more  of  the 
jurors,  returned,  to  be  agreed  on  by  the  parties,  or  named  by 
a  judge  or  other  proper  officer  of  the  court,  (hall  be  appointed 
by  fpecial  writ  of  habeas  corpora  or  tRftringas^  to  have  the  mat* 
ters  in  queftion  fliewn  to  them  by  two  ptrfons  named  in  the 
writ  5  and  then  fiich  of  the  jury  as  have  had  the  view,  or  fp 
many  of  theni  as  appear,  fhall  be  fwom  on  the  inqUeft  previous 
to  any  other  jurors.  TKefe  afts  arc  well  calculated  to  r«- 
ftrain  any  fufpicion  of  partiality  in  the  (herifF,  or  any  tam- 
peiing  with  the  jurors  when  returnecj. 

As  the  jurors  appear,  when  called^  they  fliall  be  fwom, 
unlefs  challenged  by  either  party*  Challenges  are  of  two  forts^ 
challenges  to  the  arrays  and  challenges  to  the  poUs\, 

P  Stsit.  4  Ann.  c.  16. 

(5)  As  well  in  indidments  and  informations  for  mifdemefnorSy 
as  in  civil  actions.  But  thcfre  cannot  be  a  fpedal  jury  in  cafes  of 
treafon  or  felony,  for  the  party  moft  have  the  advantage  df  mak- 
ing twenty  peremptory  eh^illenges  in  a  profecation  (pv  felony ,  and 
thirty-five  in  the  cafe  of  high  treafoh.     ax  Viner*  301, 

C  c  4  Challenges 
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Cmhl^^G^  to  the  array  are  at  6nee  an  exception 
tcuthc' whole  panel,  in  which  the  jury  are  arrayed  or  fet  in^ 
oraer  by  the  (herifT  in  his  return  •,  and  they  may  be  made 
upon  account  of  partiality  or  fomc  default  in  the  fheriff, 
or  his  under-officer  who  arrayed  the  panel.  And,  generally 
fpeaking,  the  fame  jeafons  that  before  the  awarding  the  t;^* 
nire  were  fufficient  to  have  direfied  it  to  the  coroners  or 
clifors,  ^ill  be  alfp  fu^cient  to  qaafh  the  array,  when  made 
by  a  perfon  or  ofiicer  of  whofe  partiality  there  is  any  tolerable 
ground  of  fufpicion.  Alfo,  though  there  be  no  perfonal  ob- 
jedion  againfl  the  fherifF,  yet  if  he  arrays  the  panel  at  the 
nomination,  or  under  the  direflion  of  either  party,  this  is 
good  caufe  of  challenge  to  the  array.  Formerly,  if  a  lord 
of  parliament  had  a  caufe  to  be  tried,  and  no  knight  was 
returned  upon  the  jury,  it  was  a  caufe  of  challenge  to 
the  array  "I:  but  an  unexpefled  ufe  having  been  made  of  this 
dormant  privilege  by  a  fpiritual  lord  %  it  was  abolifiied  by 
ftatute  24  Geo.  II.  c.  i8.  But  ftill,  in. an  attaint,  a  knight 
muft  be  returned  on  the  jury  C  Alfo,  by  the  policy  of  the 
antient  law,  the  jury  was  to  come  de  vicineto,  from  the  neighs* 
bourhood  of  the  vill  or  place  where  the  caufe  of  a£kion  was 
laid  in  the, declaration :  and  therefore  fome  of  the  jury  were 
obliged  to  be  returned  from  the  hundred  in  which  fuch  viil 
lay;  and,  if  nope  were  returned,  the  array  might  be  chal- 
lenged for  defedl  of  hundredors.  Thus  the  Gothic  jury,  or 
ttembda,  was  alfo  colleftjed  out  of  every  quarter  of  the  coun- 
try: *'  binoSi  trinoSf  vel  etiam  ferns y  ex  Jingulis  territQrii  qua'- 
•*  drantibus  *."  For,  living  in  the  neighbourhood,  they  were 
properly  the  very  country,  ox  pais^  to  which  both  parties  had 
appealed  ;  arid  were  fuppofed  to  know  beforehand  the  cha- 
ra£lers  of  the  parties  and  witneiTes,  and  therefore  the  better 
knew  what  credit  to  ^ive  to  the  fa£ts  alleged  in  evidence. 
But  this  convenience  was  overbalanced  by  another  very  na- 
tural and  almoft  unavoidable  inconvenience  \  that  jurors, 
coming  but  of  the  immediate  neighbourhood,  would  be  apt 

%  Co.  Vitt.  1 56.  Seldeo  baronage.  11.       23  Gto.  II.  B.  R. 
'  Ji.  fCo.  titt.  156. 

r  K.  V.  Biihop  of  Worcefter.  M.  •  Stiembook  dejurt  Goth,  L  T.  r.  4.^ 
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to  interrnlx  their  prejudices  and  partialities  in  the  trial  of 
right.     And  this  our  law  was  fo  fenfible  of,  that  it  for  a  long ' 
time  has  been  gradually  relinquilhing  this  pracElice ;  the  num- 
ber of  neceflary  hundredors  in  the  whole  panel,  which  in.  the 
reign  of  Edward  III.  were  conftantly/Ar  %  being  in  the  time 
of  Fortefcue "  reduced  to  four.  Afterwards  indeed  the  ftatutc 
35  Hen.  VIIL  c.  6.  reftored  the  antient  number  of /^,  but 
that  claufe  was  foon  virtually  repealed  by  ftatute  27  Eliz. 
c.  6.  which  required  only  two.     And  fir  Edward  Coke  alfo  ''., 
gives  us  fuch  a  variety  of  circumftances,  whereby  the  courts 
permitted  this  neceflary  number  to  be  evaded,  that  it  appears 
they  were  heartily  tired  of  it.     At  length,  by  ftatute  4  &  5 
Ann.  c.  1 6,  it  was  entirely  aboliflie'd  upon  all  civil  aftions, 
except  upon  penal  ftatutes  t  ^^^  tipon  thofe  alfo  by  the  24 
Geo.  1\,  c*  18.  the  jury  being  now  only  to  come  de  corpore 
eomitaluSi  from  the  body  of  the  county  at  large,  and  not  de 
vicineio^  or  from  the  particular  neighbourhood.    The  array 
by  the  antient  law  may  alfo  be  challenged,  if  an  alien  be  party 
to  the  fuit,  and,  upon  a  rule  obtained  by  his  motion  to  the 
c^urt  for  a  jury  de  medietate  linguae ^  fuch  a  one  be  not  return- 
ed by  the  fcerifF,  purfuant  to  the  ftatute  28  Edward  III.  c.  13. 
enforced  by  8  Hen.  VL  c.  29.  which  enaft,  that  where  either 
party  is  an  alien  born,  the  jury  fliall  be  one  half  "denizens, 
and  the  other  aliens  (if  fo  many  be  forthcoming  in  the  place) 
for  the  more  impartial  trial.  A  privilege  indulged  to  ftrangers 
in  no  other  country  in  the  world  5  but  which  is  as  antient 
)vith  us  as  the  time  of  king  Ethelred,  in  whofe  ftatute  de 
monticolis  Wallie    (then  aliens  to  the  crown  of  England) 
cap.  3.  it  is  ordained,  that  ^*  duod^tn  lega/es  homines^  quorum 
^^  fex  WaJli  et  fex  Angli  erunty  Anglis  et  Wallis  jus  dicunto^* 
But  where  both  parties  are  aliens,  no  partiality  is  to  be  pre- 
fumed  to  one  more  than  another ;  and  therefore  it  was  rc- 
folved  foon  after  the  ftatute  8  Hen.  VI.  ^  that  where  the 
ifliie  is  joined  between  two  aliens  (unlefa  the  plea  be  had  be- 
fore the  mayor  of  the  ftaple,  and  thereby  fubjefl:  to  the  reftric- 
tions  of  ftatute  27  Edw.III,  ft.  a.  c.  8.)  the  juty  fhall  all, 
h»e  denizens.     AnA  it  no^y  m^ight  be  a  queftion,  how  far  the 

t  Gilb.  Hlft.  C.  p.  c.  S.  vi  inft.  r57. 

•  dt  Laud.  LL.  c.  25.  ^  w  YcatX  2|  Hen.  VI,  4. 
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itatute  3  Geo.  II.  c.  25.  (before  referred  to)  haith  in  eivH 
caufes  undcfignedijr  abridged  thife  pritrlege  of  foreigner*,  by* 
the  pofitiY^  direAions. therein  gi^en:  concerhiiig  the  manner 
of  impanelling  jisrorsj  and  the  perfbss  to  be  returned  in  fuch 
pstoeL  So  that  {^unlefethis ftatuteiitabe  conftrued  by  thef 
feme  equity,  which-'thb  ftatutc  8^Hcai*HVl.  c.  29.  declared 
to  be  die  rule  of'  interpreting  the* Sratate  2  Hen.  V.  ft.  2. 
c.  J.  eoiicerning  ihe  landed  qtiaiification  of  jnrors  in  fuits 
fa  which  aliens  were*  pmrtrcs)  acouttmight  perhaps  helitate, 
whether  it  baa  now  a  pcrwer  to  direft  a  panel  to  be  returned 
Je  fnedtetdii  Unguaty  znA  thereby  altfer  the  method  pfefcribed 
fof  ftriking  a  fpecial  jury,  Or  baflof ingfor  cbnimon  juror«. 

Challbn&bs  to  the  polls-,  in  c^ipHa^  are  exceptions  to 
particular  jurors  \  and  feen*  to  anCwf  r  the  recufath  judtcis  in 
the  civil  and  canon  laws :  by  the  conflitutions  of  which  a 
judge  might  be  refufed  upon  any  fufpicion  of  partiality  *.  . 
By  the  laws  of  England  alfo,  in  the  ^imes  of  Braft'on  ^  and 
Fleta  ',  a  judge  might  be  refufed, for  good  caufe  \  but  now 
the  law  is  other  wife,,  and  it  is  held  that  judges  and  juftices 
cannot  be  challeiiged*.  iFor  the  Jaw.  will  not  fuppofe  a  pof- 
ilbtlity  of  bias  or  favour  in  a  judge,,  who  is  already  fworn  to 
adminifter  impartial  juftice,  and  whofe  authority  greatly  dc- 
pends.upon  that.prefumption  and  idea.  And  Ihould  the  Jaft 
at  any  time  prove  flagrantly  fuch,  as  the  delicacy\pf  the  law 
will  not  prefuijae  beforehand,  there  is  no  doubt  but  that  foch 
mifbehaviour  would  draw  down  a  heavy  cenfurc  from  thofe, 
to  whom  the  judge  is.  accountable  for  his  conduft. 

But  challenges  to  the  polls  of  the  jury  (who  are  judges 
of  faft)  are  reduced  to  four  heads  by  fir  Edward  Coke**: 
propter  honoris  refpeBunt ;  propter  defeBum  :  propter  affeBum  ; 
and  propter  deliBum, 

I .  Propter  honoris  refpeBum ;  as  if  a  lord  of  parliament  be 
impanelled  on  a  jury,  he  may  be  challenged  by  either  party, 
or  be  may  challenge  himfelf. 

X  C«/.  3.  X.  x6.  Decretal.  /. ».  m8.  «  /.  6.  c,  37. 

^.  36.  ''  •  Co.  Litr.  294.    • 
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2.  Proper  defeBum  $  as  if  a  jurfman  be  an  alien  born,  diis 
Is  defe£b  of  birth ;  if  he  be  a  ikve  or  bondman^  this  is  defed 
of  libertVf  and  he  cannot  be  liber  et  Ugalis  hom$.    Under  the 
word  homa  alfo,  though  a  name  common  to  both  fexet^.  the 
female  is  however  excluded,  propter  defe^um  fexus :  except 
when  a  widow  feigns  herfclf  with  child,  in  order, to  exclude 
the  next  heir,  and  a  fuppofititious  birth  is  fufpefted  to  be  in- 
tended; then  upon  the -vtiix.  de  ventre  i/i/pidendo^  a  jury  of 
women  is  to  be  impanelled  to  try  the  queftipn,  whether  with 
child  or  not  ^»     But  the  principal  deficiency  is  defcft  of 
cftate,  fufficient  to  qualify  him  to  be  a  juron     This  depend* 
upon  a  variety  of  ftatutes.  And,  firft,  by  the  (latute  Weftm*  2. 
13  Edw.  I.  c.  38.  none  {hall  pafs  on  juries  in  affifes  within 
the  county,  but  fuch  as  may  difpend  20/  by  the  year  at  the 
leaft  ;  which  is  incrcafed  to  40/  by  the  ftatute  2 1  Ed w.  I." 
ft.  I.  and  2  Hert.  V.  ft.  2.  c.  3.     This  was  doubled  by  the 
ftatute  27  Eliz.  c.  6.  which  requires  in  every  fuch  cafe  the 
jurors  to  have  eftate  of  freehold  to  the  yearly  value  of  4/  at 
the  leaft.     But,  the  value  of  money  at  that  time  decrcafing 
very  confidcrably,  this  qualification  was  raifed  by  the  ftafUte 
16  &  17  Car.  II.  c.  3.  to  20 J  per  annum y  which  being  only 
a  temporary  aft,  for  three  years,  was  fufiered  to  expire  with- 
out renewal,  to  the  great  debafement  of  Juries.  However  bf 
the  ftatute  4  and  j  W.  &  M.   c.  24.  it  was  again  raifed' to 
lol per  annum  in  England  and  61  in  Wales,  of  freehold  lands 
or  copyhold ;  which  is  the  firft  time  that  copyholders  (as  fuch) 
were  admitted  to  ferve  upon  juries  in  any  of  the  king's  courts, 
though  they  had  before  been  admitted  to  ferve  in  fome  of  the 
flieriff*s  courts,  by  ftatutes  i  Ric.  III.  c,  4.  and  9  Hen.  VH. 
*c.  13.     And,  laftly,  by  ftati^tc  3  Ge;o.  II.  c.  25.  any  leafc-  , 
holder  for  the  term  of  five  hundred  years  abfolute,  or  for  any 
term  determinable  upon  life  or  lives,  of  the  clear  yearly  value 
of-  20I per  ^innum  Gvet  and  above  the  rent  referved,  is  quali- 
fied to  ferve  upon  juries  {6).    When  the  jury  is  de  medietate 

c  Cro.  Eliz.  566. 

(6)  Upon  account  of  the  fmall  number  of  freeliolders  in  the 
county  of  Middlefsx,  and  the  frequent  occafion  for  juries  at  Weft- 
minder  in  that  county,  tt  was  enadted  by  4  Geo,  IL  c.  7.  that  a 
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linguae^  that  is,  one  moiety  of  the  EngKfli  tongnc  or  nation, 
9nd  the  other  of  any  foifeign  dne,-  ho  want  of  lands  (hall  be 
I  3^3  Tcanfc  of  xhall^ge  t&^the^alicit;' fof,'as  he  is  inQapable  ta 
hddany,  this  would  totally  defeat  the"privilege  **, 

3»  Jurors  may  be  challenged  propter  affectum^  for  fuC- 
picion.of  bias  or  partiality.  This  may  be  either  a  principal 
challenge,  or.  to  the  favmr.  A  principal  cliallcnge  is  fuch, 
where  the  caufe  afligned  carries  with  it />ri/;wya^iV  evident 
marks  of  fufpicion,  cither  of  malice  or  favour :  as,  that  a 
juror  Is  of  kin  to  cither  party  within  the  ninth  degree  "^ ;  that 
be  has  been  arbitrator  on  either  fide ;  that  he  has  an  intereft 
in  tlie  caufe  \  that  there  is  anaftion  depending  between  him 
and  the  party ;  that  he  has  taken  money  for  his  verdi6t  •,  that 
he  has  formerly  been  a  juror  in  the  fame  caufe ;  that  he  is  the 
party's  matter,  fervant,  counfelior,  fteward  or  attorney,  or  of 
the  fame  fociety  or  corporation  with  him :  all  thefe  are  pruif 
cipal  caufes  of  challenge  j  which,  if  true,  cannot  be  over- 
ruled, for  jurors  muft  be  omni  exceptipne  majorei.  Challenges 
tQ  the  favour  y  are  where  the  party  hath  no  principal  challenge; 
but  objects  only  fome  probable  circumftances  of  fufpicion,  as 
acquaintance  and  the  like  ^ ;  the  validity .  of  which  muft  be. 
left  to  the  determination  of  triurs^  whofc  office  it  is  to  decide 
whether  the  juror  be  favourable  or  unfavouraW^.  The  triors^ 
in  cafe  the  firft  man  called  he  challenged,  arc  two  ladifferen^ 
pferfons  named  by  the  court;  .and,  if  they,  try  one  man  and 
find  him  indifferent,  he  fhali  be  fworn  \  and  then  he  and  the 

'JSeeStat   a  Hen.  V.  ft.  a.   c,  3»  chalfenges  were  indefinite,   «*  JttfrfW 

8  Hen.  VI.  c.  29.  ■  ^  pai^m  excipn't,  et  ftmper  lexfrdfobiTi 

•  Finch.  L,  401.  **  caufa  tret  repudiari  j   etiam  fiifrei-iX 

*  In  the  nembday  Of  jury  of  the  an-  **  ca^fapraeg»antietmaniftJfay^{S\^eisi^ 
tient  Goths,  three  challenges  only  were  hook:  /;  i.  c.  4.) 


\  • 


allowed  to  the  favour^  bjat  the  principal 


I 

-i— ; ; ■ 


leafcholder  fof»atiy  nuAiber  of  year's;  if  thfe  improved  annual  yalue 
of  his  Icafo  :be  50I.  abov^-  adi  ^rofifnd -refits  and'  otjjer  refer- 
vations,  fiiall  be  liable  to  ferve  upon  juries  for  that  county;  "By 
the  3^  Geo  IL  c,  15.  perfons  impanelled  upon  any  jury-within  the 
dty  of  LondoiT  fhall  be  Houreholders,  and  poffefTcd  of  fcmi?  eftate 
^ither  leal  or  perfonal^f  the  value  of  lool. 

two 
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two  triQts.flwIl  try  tlie  next ;  aftd^  when  another  is  found  in- 
different and  fworn,  the  twotriors  fliallrbe  fap£rieded,'.a]id 
the  two  firfl:  fworn'on  the  jurf.  {ball  toy  iheircft^.  V. 

4*  Chai,lenoej  propter  deljBum  arc  for  fomc  crime  or 
mifdemefnor,.  tlxatj^edls  the  jucor'ft  credit  and  render  hini 
infamoits.  As  fpt  axpiwlclion  pf  tre^fgn,  felony,  perjury,  at. 
confpiracy  \  or  if  for  fome  infamous  offence;  he  hath  rcceiyed. 
judgment  of  the  pillory,  ti^m.biff  U  or  .the  lik^  \  or  tp  be  brand- 
ed, whipt,  or  ftigmatizedj;  or  if  Jht?  \^  putbwed  pr^excprnmu-  C  3*4  J 
nicated,  or  hath  been  attainted  of  falfe  s^xi^Q.yprmfimmrey  or 
forgery ;  or  laftly,  if  he,  hath  prpved  recreant  when  cham- 
pionin  the  trial  by  battel,  and  thereby  Jiath  loft  hhUhratn 
legem.  A  juror  may  himfelf  be  ea^amined  on  oath  of  voir  dire, 
veritatem  dicere^  with  regard  to  fuch  caufes^of  challenge,  aj 
are  not  to  his  difhonour  or  difcredit ;  but  not  with  regard. 
to  any  crime,  or  any  thing  which  tends  to  his  difgrace  or 
difadvantagc  **. 

Besides  thefe  challenges,  which  are  exceptions  agaiinft 
the  fitnefs  of  jurors,  and  whereby  they  may  be  excluded  (torn. 
ferving,  there  are  alfo  other  caufes  to  be-made  ufe  of  by  the 
jurors  themfelves,  which  are  matter  of  exemption  5  whereby 
their  fervice  is  excufedy  and  not  excluded*  As  by  ftatute  Weft,  2. 
13  £dw.  L  c.  38.  fick  and  decrepit  perfbns,  perfoji^not  cpm-  . 
morant  in  the  cotinty,  and  men  above  fevetity  years  old  5  and 
by  the  ftatute  of  7  &  8  W.  III.- c' 3  2.  infants  under  twenty- 
one.  This  exemption  is  aMb  tfxtenAed  by  divets  ftatutes^ 
cuftoms,  and  charters,  to  phyficians  and  other  medi^ral  ^er- 
fons,  counfel,  attorneys,  officers  of  the  courts,  and  the  like  5 
Jill  of  whom.  If  impanelled,  muft  ihew  their  fpecial  exemp- 
tion. Clergymen  are  alfo  ufually  excufed,  out  of  favour  and 
tefpe^  to  their  funflion :  but,  if  they  are  feifed  of  lands  and 
tenements,  they  are;. in  ftridlnefs  liable  to  be  impaneUc4cin  ' 
i;efpe£]t  of  their  lay  fees,  unlefs. th«»y  bq^ia  tJbe  f<$ryicciof  the 
king  or  of  fomc  bifliop :  ".  in  obfepfio.d9fmm  regh^.vehahcufuf 
«  i^fcopi'^r  ■'     '     '  ■     .' 

t Co.  Lite.  15I  '  .    "*F.fj,  B.  166.  irg,  5w»l79*     * 
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If  by  meand  of  chaltengesj  or  other  cavScf  a  fiiffictent 
ilmabcr  of  tinexceptionable  jurors  doth  not  appear  at  the  trial, 
either  party  may  pray  a  tale^.  A  ta/ei  it  a  fupply  ot/uch  oien, 
as  are  fummoned  upon  the  firft  panel,  iu  order  to  make  up 
titc  deficiency.  For  this  purpofe  a  writ  of  decern  taUty  oSo 
tales  J  and  the  like,  was  uftd  to  be  ifliied  to  the  (heriiF  at  com- 
mon law,  and  mud  be  ftill  fo  done  at  a  trial  at  bar,  if  the 
jurors  make  default.  But  at  the  aflifes  or  mji ptiut^  by  vir- 
tue of  the  ftatute  35  Hen.  VIII.  c.  (5.  and  other' fttbfequcnt 
C  3^5  ]  ftatutcs,  the  judge  is  empowered  at  the  prayer  of  either  party 
to  award  a  tales  de  drcumjtantibusiy  of  perfons  prefent  iu 
court,  to  be  joined  to  the  other  jurors  to  try  the  caufe  \  who 
are  fiable  however  to  the  fame  challenges  as  the  principal 
jurors(d).  This  is  ufually  done,  tilt  the  legal  number  of  twelve 
be  completed ;  in  which  patriarchal  and  apodolical  number 
fir  Edward  Coke*^  hath  difcovered  abundance  of  myftery  *. 

j  Append.  No  II.  §  4.  tvtelve  pagan  deities.  And  Dr.  Hickeff, 

k  I  Inft.  155.  who  atcribuies  the  introduftton  af  this 

I  Paufanias  leJates,  that  at  the  trial  '  number  t»  the  Normaas,  tellt  ur  that 

of  Mars,  for  murder,  in  the  court  deno-  among  the  inhabitanci  of  Norwajr,  ^ra 

mjiiated  are^pagitt  from  that  incident,  whom  the  Normans  as  well  as  the  Danes 

be  was  acqjittted  by  a  jury  CMnpoTtd  of  were  defcendedy  t  great  veneration  was 

paid 

(9)  Before  the  flatute  3  Geo.  11.  c.  25.  twenty-four  difTerent 
Jnrors  were  returned  for  the  trial  of  each  feparate  caafe,  in  the 
maimer  of  twenty^fpur  fpecial  jurymen  at  prrfent  9  hence  the  ne* 
ceffity  of  praying  a  taks  from  the  non'^attendanee  of  twelve  ancx- 
ceptionabie  perfons  in  each  panel  would  frequently  occur*  And 
by  the  7  &  8  W.  III.  c.  32.  it  was  ena6led,  that  the  talefmen  fhould 
be  fele6led  from  thofe  wbo  had  been  fummoned  in  other  panels. 
But  (ince  the  pra6lice  was  introduced  by  3  Geoi  II.  c.  25*  of  im- 
panelling not  lefs  than  forty-eight,  nor  more  than  fevettt)r;'two, 
for  the  tri^l  of  all  common  caufes,  the  provifions  of  the  ftatiites 
rdpeffing  sl  tales,  are  now  confined  in  a  great  meaibre  to  Ipectal 
juries.  If  a  tales^  m  default  of  (pectai  jurjrmen,  is  prayed,  it  is  fiip- 
plied  agreeably  to  the  7  &  S  W.  III.  c*  %2^  froitt  the  panel  of 
common  jurymen.  No  tales  can  be  prayed  where  all  .the  fpedaf ' 
jurymen  are  abfent.  A  tales  may  be  prayed  asin  civil  actions  in 
caflff  of  mifdetneaAor  tried  by  writ  ofnififrius.    3  St',  Tr.  57*. 
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Whw  ^..fit^iem  mimber  of  perfoas  impaneUedi  or 
takS'OM^^  appeajCf  tbef^are  f^cj2  ieparately  fworn,  well  and 
truly  to  tif  tbe  iflQe,bet^(Kiy.the  partieSf  an4  a  true  verdifk 
to  give  accorduig  to  tive  ^yi^mce  ^  and  l^nce  they  ^are  deno^ 
nvnatedtbcjiiry,j/«r^,.aadjiwwa>>fc..>^  - 

■  c 

Wk  ^^f  here;  9g^iii  pbfen^,  aod  obienring  we  cannot 
but  adtnUe,  how  ^^upHl^fly«d^Ucal^,  an^  bow  impactiallf 
juft  t|i^  l?iw  of  Euglapd  ^pp^qves  itfelf,  io,  the  copftitaitioA 
and  JF^me  o^  a  tribup^U  tbu^s^  pT^c^i^niiy  opntm^d  for  the 
tf  ft  ^  5ifi(cftigatip9  of  tK^Jih  3^  wJ^H^  appe^^  moft  rrmark- 
^blyt  I'  In  die  avoiding. a;f  fravd^an^ iocrct  pian^cmeiit,' 
by  spaing  thfi  tMfelve J/uror^  Qut  of  the  whole  panel  by  lot* 
^.  In  ic>  cautioa  ^g^^it\j^  ajil  p^^tig^ily.^Qd  bias,  by  qualhing 
the  whole  panel  or  arrays  if  thevQfficer  retuming  is  fufpeVEled 
to  be  other  than  1^4^.7^)^^^  >  ^^^  repelling  p^rticubir  jarors^ 
if  probable  caufe  be  (hewn  of  malice  or  favour  to  either  pavty* 
The  prodigious  multitude  of  exceptions  or  challenges  allow- 
e4  po  jurors,  \^ho  are  tlieiju4ges.  of  f a<Slj  amounts  nearly  to  the 
fame  thing  as  was  praflifed  in  the  Roman  republic,  before 
(be  loft  her  liberty  :  that^the/fel^£^  jud|^6S  (hquld  be  appoint- 
ed by  the  pnetor  with  the  mutual  con^nt  of  the  parties. 
Or,  as  Tullynj  cx^cMA'^X-J^nrnkliff?.  ^knmt^majora.mf'.  [  366  ] 
•*  trif  mn  rmd^  de  ep<(lJllmatlot^Mljufq^at^^  fei  ne p>emtiaria  qui^^. 
«<  d^m  de  re  minima^  ejjejudi^fk  ,•  nili  (^ui  inter  adixirfarios  can^ 

«<  wm/fetr  ; ;..  '  \  *  ,     . 


Indeed  xYitk  ftlefU  ju^yies,  bqx:Q;,W.  n?^ny  refpe£l$.  *, re- 
markable refemblange  to.t^Mrt.  juries:  for  thay  were  firft  re- 
turoe4  by.the.pr«tor  ;  iif\dnvr'ii9rftrmi9r'micmfcriimntur :  then 
tbw  nsyncs  were  draisrn'  by  loljuifUa  certain  number- wa«k 
cornplet.ed.;  in,  u^'nam^Jwtito.mittuntiif'j  Ut  di  pluriius  mcfjpin 
rius  Humerus  confitipbffit  >  fhen  the  parties  were  alio  Wed  ^heir 
cbalienges;  p(^irt^h'hi'pti'tnhlh'tif(tctu^^^  ac^reoy  ut  ?x  illo 
numero  rejjtiani'qUo/'puia*6er)>h^^  inip^cos  aui  ex  tdiqua  n 

paid  tD  the  number  pvntimk:  M't^biif'    i*  ^r^'rftel"  (D}fVi.  t^ijkiar,  49.) 
**faft0'm»p  nihil  ant'i^u^fJitit'f,ftrhJi  ^-'Sfelpi.  ^/j^.  jzpf^   \.      \ 

13  incotH'^ 
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incommodos  fore  :  tiext  they  ftruck  what  we  call  a  tales  i  re^ 
JEBione  celebrata^  in  eorum  locuni  qui  rejedii  fuerunt  fubfortieba'^ 
tur  praetor  alios,  quibus  ille  judicum  legitimus  numeriu  complete-^ 
tur  :  laftljr,  the  judges,  like  our  jury,  were  fworn  5  hisper* 
feBisyjurabant  in  leges  judicesj  utobftri^ii  religicnejudicarent\ 

The  jury  arc  now  ready  to  hear  the  merits ;  and,  to  fix 
dicir  attention  the  clofer  to  the  fafts  which  th^y  are  impa-« 
nelled  and  fworn  to  try,  the  pleadings  are  opened  to  them 
by  counfel  on  that  fide  which  holds  the  affirmative  of  the 
queftion  in  iflue.  For  the  ifTue  b  faid  to  lie,  and  proof  is 
always  firft  required,  upon  that  fide  which  affirms  the  mat- 
ter in  qucftion  j  in  which  our  law  agrees  with  the  civil® 5 
•«  ei  incunibit  probatio,  qui  dicit^  non  qui  negat  :  cum  per  rerum 
••  naturamfa&um'-negantisprobatio  nulla  Jit  J*  The  opening 
counfel  briefly  informs  them  what  has  been  tranfa£l:ed  in  the 
court  above  5  the  parties,  the  nature  of  the  a£lion,  the  de- 
claration, the  plea,  replication,  and  other  proceedings,  and 
hftly,  upon  what  point  the  iiTue  is  joined,  which  is  there 
fcnt  down*  to  be  determined.  Inftead  of  which  formerly  p 
the  whole  record  and  procefs  of  the  pleadings  was  read  to 
r  ^g*  "I  them  in  Englilh  by  the  court,  arid  the  matter  in  iffiic  clearly 
explained  to  their  capacities.  The  nature  of  the  cafe,  and 
the  evidence  intended  to  be  produced,  are  next  laid  before 
them  by  counfel  alfo  on  the  fame  fide :  and,  when  their  evi- 
dence is  gone  through,  the  advocate  on  the  other  fide  opens* 
the  advcrfe  cafcf  and  fupports  it  by  evidence ;  and  then  the 
party  which  begah  is  heard  by  way  of  reply. 

The  nature  of  my  prcfent  defign  will  not  permit  me  to 
enter  into  the  numberlefs  niceties  arid  diftinftions  of  what  iS| 
or  is  not,  legal  evidence  to  a  jury  *»♦   I  fhall  only  therefore  fe- 

A  AfcQQ.  ih  Cic,  Verr.  i.  6.  A  learn*  tempted  to  conelude  that  the  latter  arc 

ed  writer  of  our  own,  Dr.   Pettingal^  derived  from  the  former. 

h»th  flicwn  in  an  elaborate  work  (pub-  **  iy.  22.  3.  2.  Cod,  4.  19.  i^* 

Uflied  A,  D»  1769.)  fo  many  refem-  P  Fortcfc.  c,  26. 

^       blanccs,  between  the   Jixafat  of  the  i  This  is  admirably  well  per/ormed 

Greeks,the;W«V«y(f/^f?i  of  the  Romans,  in  lord  chief  baron  Gilbert's  excelled 

and  the  juries  of  the  EngUihj  that  h&  is  treat) fe  of  evidence  j  a  work^  whiclf  it 
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left  a  few  o{  the  general  heads  and  leading  maxims,  telatWe 
to  this  point,  together  with  fome  obfervations  on  the  man- 
lier of  giving  evidence. 

AnDj  firft,  evidence  fignifies  that  which  demonftrates,. 
ittakes  clear,  or  afcertains  the  truth  of  the  very  fa£i:  or  point  in 
iffue,  either  on  the  one  fide  or  on  the  other ;  and  no  evidence 
ought  to  be  admitted  to  any  other  point.  Therefore  upon 
an  aftion  of  debt,  when  the  defendant  denies  his  bond  by 
the  plea  of  non  ejifa^um^  and  the  iflue  is,  whether  it  be  th« 
defendant's  deed  or  no ;  he  cannot  give  a  releafe  of  this  bond 
in  evidence ;  for  that  does  not  deftroy  the  bond,  and  there^ 
fore  does  not  prove  the  iflue  which  he  has  chofen  to  rely 
npon,  v/z.  that  the  bond  has  no  exiftence. 

Again;  evidence  in  the  trial  by  jury  is -of  two  kinds, 
cither  that  which  is  given  in  proof,  or  that  which  the  jury 
iiiay  receive  by  their  own  private  knowlege.  The  former, 
or  proofs  i  (to  which  in  common  fpeech  the  name  of  evidence 
Is  ufually  confined)  are  either  written,  or  parole  that  is,  by 
•wGtA  of  mouth.  Written  proofs,  or  evidence^  are,  i .  Re- 
cords, and  2.  Antient  deeds  of  thirty  years  ftanding,  which 
prove  themfelves (9) ;  but  3.  Modem  4eeds,  and  4.  Other* 

is  ifnpoiBl»te td  abftraA  or alnridge,  with-      lately  been  en^afted  into .  a  very  ufeful 
QuC  lofing  fome  beauty  and  deftroying      work,  the  intr§dtiffhn  to  the  law  ofniji 
(  the  chain  of  the  whole ;  and  which  hath      frhUi  4(o>  1767. 


(9)  This  rule  i«  laid  down  in  books  of  evid«nce  without  any  ex* 
plaiiadoD  of  it's  princif^e  or  the  extent  of  it's  application.  It 
feems  aWurd  to  pennit  a  deed  to  be  read  merely  becanfc  it  bears 
dale  above  tl^irty  ytars  before  it's  produ6lion ;  ajid  to  re^mre  no 
evidence  where  a  forgery -may  be  committed  with  the  leafl  proba- 
bility of.  dfcteaiott.  If  a  fufafcribing  witncfs  be  Itill  living,  he  mull 
bd  produced  to  prove  his  hand-writings  and  the  execution  of  th« 
deed,  as  in  other  cafes.  1  Bh  Rtp.  532.  If  no  fufafcribing  wlb- 
nefs  be  living,  the  courts,  I  conceive,  would  require  the  fame  evi* 
4eiice  with  regard  to  the  hand-writing  of  the  witneffcs  and  party^  a« 
m  cafes  of  deeds  of  mott  recent  date  5  udeft  perhaps  fetisfaAory 
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writings,  muft  be  attcftcd  and  verified  by  ^r»/ evidence  of  wit- 
neiTes.  And  the  one  general  rule  that  runs  through  all  the 
dofbrine  o(  trials  is  this,  that  the  bed  evidence  the  nature  of 
the  cafe  will  admit  of  fliall  always  be  required,  if  pofiible  to 
be  had;  but,  if  not  poffible,  then  the  beft  evidence  diat  can  be 
had  {hall  be  allowed  (lo).  For  if  it  be  found  that  there  is  any 
better  evidence  exifting  than  is  produced,  the  very  not  pro- 
ducing it  is  a  prefumption  that  it  would  have  detected  fome 
falfehood  that  at  prefent  is  concealed.  Thus,  in  order  to  prove 
a  leafe  for  years,  nothing  elfe  fliall  be  admitted  but  the  very 
deed  of  leafe  itfelf,  if  in  being ;  but  if  that  be  poGtively  proved 
to  be  burnt  or  dcftroyed  (not  relying  on  any  loofc  negative^ 
as  that  it  cannot  be  found,  or  the  like)  then  an  att^fted  copy 
may  be  produced  j  or /^ir^/ evidence  be  given  of  it's  contents* 
So,  no  evidence  of  a  difcourfe  with  another  will  be  admitted, 
but  the  man  himfelf  muft  be  produced  5  yet  in  fome  cafes 
(as  in  proof  of  any  general  cuftoms,  or  matters  of  common 
tradition  or  repute)  the  courts  admit  of  hear/ay  evidence,  or 
an  account  of  what  perfons  deceafed  have  declared  in  their 
life-time:  but  fuch  evidence  will  not  be  received  of  any  par- 
ticular fa£ts(ii).  So  too,  books  of  account,  or  (hop-books. 


>^^<.i-.^%^  evidence  was  produced,*  that  the  deed  had  adluaijy  been  in  exift- 

?^^;^^      w^  ^    (10)  No  rule  of  law  is  more  frequently  cited,  and  more  gene« 

^V^/    .    rally  mifconceived,  than  this.   It  is  certainly  true  when  rightly  un- 

\     ^^^jT-     ^^""^^^  »  but  it  is  very  limited  in  it*s  extent  and  application.    It 

/i#'^j^Ug^^    fignifies  nothing  more  than  that,  if  the  beft  legal  evidence  cannot 

*y^  4  ^^  '    poflibly  be  produced,  the  next  beft  legal  evidence  ftiall  be  ad- 

^^tt  mitted.    Evidence  may  be  divided  into  primary  and  fecondary ; 

^  /^  -^^l^  ^^^  jj^e  fecondary  evidence  is  as  accurately  defined  by  the  law  as 

irue^4^^^^£'£^  jjjg  primary.     But  in  general  the  want  of  better  evidence  can  nc- 

^^^^i-f**^  ver  juftify  the  admiffion  of  hearfay,  intcrefted  witneffes,  or  the 

.^^  7<4A/4yui6<^  copies  of  copies,  &c.     Where  there  are  exceptions  to  general 

U/£y^^  04, /Hi  "rules,  thcfe  exceptions  are  as  much  recogaized  by  the  law  as  the 

Loc^p^%A  « general  rule ;  and  where  boundaries  and  limits  are  eftabliihed  by 

-^UC  ^uiJ  O/f    the  law  for  every  cafe  that  can  polTiMy  'occtfir,  it  is  immaterial 

A       -V  z^^^y  #*^hat  we  call  the  rule,  and  what  the  exception. 

/y  .  ^yy^  '  ( 1 1 )  In  cafes  di  cuftoms  and  prefcriptivc  rights,  hear(ay  or  tradi* 
A/f^T^/a  •'^S^  tional  evidence  is  not  admitted  until  fame  inftanccs  of  the  cuftom 
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are  not  allowed  of  themfelves  to  be  given  In  evidence  for  the 
CUrner  5  but  a  fervant  who  made  the  entry  may  have  recourfc 
to  them  to  refrefli  his  memory:  and,  if  fuch  fervant  (who 
Was  accuftomedto  make  thofe  entries)  be  dead,  and  his  hand 
be  proved,  the  book  may  be  read  in  evidence':  for  a$ 

'  Law  of  ttifiprius,  a66, 

tnru\i        ■  ,      ■   . .   .  .  ■    ■   .ii.- 

or  ex^rcife  of  the  right  claimed  arc  firft  proved.  The  declara- 
tions of  parents  refpeding  their  marriage^  and  the  legitimacy  of 
their  children,  are  admitted  after  their  deceafe  as  evidence.  And 
hearfay  is  alfo  received  refpedting  pedigrees  and  the  death  of  rela- 
tions abroad.  Bull.  N.  P.  294.  2  Ejp.  784.  What  has  been 
faid  in  converfation  in  the  hearing  of  the  other  party,  if  not  con- 
tradidted  by  him,  may  be  given  in  evidence ;  for  not  being  denied^ 
it  amounts  to  a  fpecies  of  confeffion.  But  it  can  only  be  received 
where  it  muH  be  prefumed  to  have  been  heard  by  the  party,  and 
therefore  in  one  cafe  the  court  flopped  the  witnefs  from  repeating  a 
converfation,  which  had  paffed  in  a  room  where  the  witnefs  was 
but  at  the  time  whilft  (he  had  fainted  away.  It  has  been  the  prac- 
tice of  the  quarter-feffions  to  admit  the  declarations  of  paupers 
fefpe£ling  their  fettlements  to  be  received  as  evidence  after  their 
4eath.  See  3  7*.  R.  707.  where  the  judges  of  the  king's  bench 
were  divided  upon  the  legality  of  this  pradlice,  and  where  the 
fubje£l  of  hearfay  evidence  is  much  difcuiled.  In  criminal  caf^s, 
the  declarations  of  a  perfon,  lyho  relates  /«  extremis,  or  under  an 
apprehenfion  of  dying,  the  caufe  of  his  death,  or  any  other  ma- 
terial circumftance,  may  be  admitted 4n  evidence;  for  the  mind 
in  that  awful  ftate  is  prefumed  to  be  as  great  a  religious  obligation 
to  difclofe  the  truth,  as  is  created  by  the  adminillration  of  an  oath» 
But  declarations  of  a  deceafed  perfon  ought  not  be  received, 
unlefs  the  court  is  fatisfiedj  from  the  circumllances  of  the  cafe, 
that  they  were  made  under  the  impreflion  of  approaching  diflblu- 
tion.  Leaches  Cafes ,  400.  But  the  declarations  of  a  felon  at  the 
place  of  execution  cannot  be  received,  as  he  is  incompetent  to  give 
evidence  upon  oath ;  and  this  (ituation  is  only  thought  equivalent 
to  that  of  a  competent  witnefs,  when  he  is  fworn.  UU.  zy6.  By 
the  I  and  z  Ph..  Sc  Mar.  c.  13.  depofitions  taken  before  a  juftice 
of  peace  in  cafes  of  felony,  may  be  read  in  evidence  at  the  trial, 
if  the  witnefs  dies  before  the  trial.  But  as  the  flatute  confines  this 
to  felony,  and  as  it  is  an  innovation  upon  the  common  law,  it  can- 
tiot  be  extended  to  any  mifdemeanour.     i  SalA,  281. 

D  d  a  tradefmen 
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trftd^men  are  often  under  a  neceility  of  giring  credit  without 
•ny  note  or  writingi  this  is  therefore,  when  accpippanied 
with  fuch  other  collateral  proofs  of  fairnefs  and  regularity  ^9 
the  beft  evidence  that  can  then  be  produced.  However  this 
dangerous  fpecies  of  evidence  is  not  canied  fo  far  in  England 
as  abroad  •  j  where  a  man's  own  books  of  accounts,  by  a  diC- 
tortion  of  the  civil  law  (which  fecms  to  have  meant  the  fame 
thing  as  is  praSifed  with  us*)  with  the  Tuppletory  oath  of 
L  3^9  J  *^^  merchant,  amount  at  all  times  to  full  proof.  But  as  this 
kind  of  evidence,  even  thus  regulated,  would  be  much  too 
hard  upon  the  buyer  at  any  long  diftance  of  time,  the  ftatute 
7  Jac.  I.  c.  12.  (the  penners  of  which  feem  to  have  ima- 
gined that  the  books  of  themfelves  were  evidence  at  commoa 
law)  confines  this  fpecies  of  proof  to  fuch  tranfa^lions  a^ 
have  happened  within  one  year  before  the  a£lion  bnmgltf  ^ 
unlefs  between  merchant  and  merchant  in  the  ufiial  inter- 
courfe  of  trade.  For  accounts  of  fo  recent  a  date,  if  erro- 
neous, may  more  eafily  be  unravelled  and  adjufted  (12). 

With  regard  to  parol  evidence,  or  ivitneffis;  it  muft  firft 
be  reipcmbercd,  that  there  is  a  proccfs  to  bring  them  in  |>j 
wdt  of  fubpoena  ad  tefttficandum :  which  comn:iand3  them^ 
laying  afide  all  pretences  and  excufes,  to  appear  at  the  triat 
on  pain  of  looA  to  be  forfeited  to  the  king  -,  to  which  tho 
ftatute  5  Eliz.  c.  9.  has  added  a  jsenalty  of  10/.  to  the 
party  aggrieved,  and  damages  equivalent  to  the  lofs  fuftained 
by  want  of  his  evidence.  But  no  witnefs,  unlefs  his  reafon-* 
able  expepcc^s  be  tendered  him,  is  bound  to  appear  at  all^ 

fSalk.  285.  19.  5.)  -^"M^  ««<m/>^  /^mtcle^  ^ 

•  Gail,  ohjervat,  2.  20.  23«  »t  d  fcripturae  credatur^  f»0  ^vuJqm^ 

t  Jnfirumaua  demtefiicay  ftu  adnotatta^  que  Jibi  aJnotatiani  ^§pria  dikttwmK 

Jt  tton  al'tis  qutque  adminiculh  adjuvetttur^  conjiituit*     (Ibid,  L  7.  j 

sd  pFobatlonanJoh  ttcnfufficiunt,  (Cod,  4. 


(12)  The  entries  in  the  book  of  a  perfon  deceafed  not  coq» 
Itched  with  the  parties  are  of  no  more  avail  than  hearfay.  BuV 
the  books  of  an  incumbent  fefpeding  the  tithes  of  th^  pari(h  ar« 
•vidcnce  for  bis  fucceffor.    5  f*.  iJ.  123.    2  F^.  43. 

nor. 
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nor,  if  he  appears,  is  he  bound  to  give  cridence  till  fuch 
charges  are  aftually  paid  him  :  except  he  refides  within  the 
bills  of  mortality,  and  is  fumitioned  to  give  evidence  within 
the  fame.  This  compulfory  procefs,  to  bring  in  unwilling 
witneffes,  and  the  additional  terrors  of  an,  attachment  in  cafe 
of  difobcdience,  are  of  excellent  ufe  in  the  thorough  invefti- 
gation  of  truth  (13):  and,  upon  the  fame  principle,  m  the 
^Athenian  courts,  the  witneffes  who  were  fiimmoned  to  attend 
the  trial  had  their  choice  of  three  things :  either  to  fwear  to 
th6  truth  of  the  faft  in  qutftion,  to  deny  or  abjure  it^  or 
elfe  to  pay  a  fine  of  a  thoufand  drachmas ". 

All  witneffes,  of  whatever  religion  or  country,  that  have 
tlie  ufe  of  their  reafon  {14),  are  to  be  received  and  examined^ 
except  fuch  as  are  infamous^  or  fuch  as  are  intereftedin  the  event 
of  the  caufe.  All  others  are  competent  witneffes  5  though  the 
juryfrom  other  circumftanceswilljudgeof  their  ^r^i;W///y(i  5). 

n  Pott.  Antjq.  b.  i»  c.  21. 

(13)  The  ufual  mode  oi  proceeding  againft  witneffes  for  dif- 
t)bediencc  of  tlie  writ  of  fubpoena  is  by  the  fummary  procefs  of  an 
attachment  for  a  contempt;  but  the  courts  will  not  grant  an  at- 
tachment againft  awitnefs,  unlefs  all  the  neceffary  cxpfences  of  the 
journey,  and  the  witnefs*s  flay  at  the  place^of  trial,  be  tendered 
at  the  time  of  ferving  the  fubpoena.     H,  BL  49. 

(14)  A  Mahometan  may  be  fworn  upon  the  Alcoran,  and 
a  Gentoo  according  to  the  cuftom  of  India,  and  their  evidence 
may  be  received  even  in  a  criminal  cafe.  Leaches  Cafes,  52. 
1  Atk.  21.  But  an  Atheift,  or  a  perfon  who  has  no  belief  or  no* 
tion  of  a  God,  or  a  future  ftate  of  rewards  and  punifhment, 
ought  not  in  any  inftance  to  be  admitted  as  a  witnefs.     1  Atk.  45. 

(15)  "  The  old  cafes  upon  the  competency  of  witneffes  have 
'*  gone  upon  very  fubtle  grounds.  But  of  late  years  the  courts 
»«  have  endeavoured,  as  far  as  poffible,  coniiftent  with  authorities, 
*«  to  let  the  objeftion  go  to  the  credit,  rather  than  to  the  compe* 
•«  tency  of  awitnefs."     Lord MansfeU,  1  T.R.  300. 

It  feems  now  to  be  eflablilhed,  that  if  awitnefs  does  not  imme- 

dliately  gain  or  lofc  by  the  event  of  the  caufe,  and  if  the  verdid 

in  the  caufe  cannot  be  evidence  either  for  or  againft  hi^  in  any 

Dd  3  othcf 
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Infamous  pcrfons  are  fuch  as  may  be  challenged  as  jurors, 
propter  deliclum  $  and  therefore  never  (hall  be  admitted  to  give 
evidence  to  inform  that  jury,  with  whom  they  were  too  fcan- 
dalous  to  aflbciate.  Interefted  witnefles  may  be  examined 
upon  a  voir  dire^  if  fufpefled  to  be  fecretly  concerned  in  the 
event ;  or  their  intcrcft  may  be  proved  in  court.  Which  laft 
is  the  only  method  of  fupporting  an  obje£lion  to  the  former 
clafs  \  for  no  man  is  to  be  examined  to  prove  his  own  in- 
famy (i  6).  And  no  counfel,  attorney,  or  other  perfon,  in- 
truded with  the  fecrets  of  the  caufe  by  the  party  himfelf, 
ihall  be  compelled,  or  perhaps  allowed,  to 'give  evidence  of 
fuch  converfation  or  matters  of  privacy,  as  came  to  his  know- 
lege  by  virtue  of  fuch  truft  and  confidence  ^(17):  but  he  may 

V  Law  oftijfiprius,  267. 


Other  fuit,  he  (hall  be  admitted  as  a  competent  witnefs,  though 
the  circumftances  of  the  cafe  may  in  fome  degree  leffen  his  ere- 
dibility.     Bent  v.  Baker^  3  T.  R,  27. 

A  fervant  of  a  tradefman  from  neceffity  is  permitted  in  an  afUoni 
by  his  maftcr  to  prove  the  delivery  of  goods,  though  he  himfelf 
may  have  purloined  them ;  but  in  an  adtion  brought  againU  the 
mailer  for  the  negligence  of  his  fervant,  the  fervant  cannot  be  a 
witnefs  for  his  mailer  without  a  releafe ;  for  his  mailer  may  after- 
wards have  his  a£lion  againft  the  fervant,  and  the  verdi£l  recovered 
againil  him  may  be  given  in  evidence  in  that  adion,  to  prove  the 
damage  which  the  mailer  has  fuflained.     4  71  R.  589. 

(16)  A  witnefs  may  be  examined  with  regard  to  his  own  in- 
famy, if  the  confeiGon  of  it  does  not  fubjedl  him  to  any  future 
puniihment ;  as  a  witnefs  may  be  aiked  if  he  has  not  flood  in  the 
pillory  for  perjury,    4  T,  R.  440. 

(17)  But  the  principles  and  policy  of  this  rule  reftrain  it  to  that 
confidence  only*  which  is  placed  in  a  counfel  or  folicitor»  and 
which  muil  neceiTarily  be  inviolable,  where  the  ufe  of  advocates 
and  legal  aiTiilants  is  admitted.  But  the  purpofes  of  public 
juHice  fuperfede  the  delicacy  of  every  other  fpecies  of  confiden- 
tial communication.  In  the  trial  of  the  duchefs  of  Kingibn  it 
was  determined  that  a  friend  might  be  bound  to  difclofe,  if  ne- 
cciTary  in  a  court  of  juilice,  fecrets  of  the  moil  facre^^^mich  one 
fcx  could  repofe  in  the  other.     And  that  a  furgeon  was  bound  to 

communicate 
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be  examined  as  to  mere  matters  of  fadl,  as  the  execution  of 
a  deed  or  the  like,  which  might  have  come  to  his  knowlege 
without  being  intruftcd  in  the  caufe. 

One  witncfs  (if  credible)  i^fufficient  evidence- to  a  jury  of 
any  fingle  faft :  though  undoubtedly  the  concurrence  of  two 
or  more  corroborates  the  proof.  Yet  our  law  confiders  that 
there  are  many  tianfafkions  to  which  only  one  perfon  is  privy; 
and  thercfores  does  not  always  demand  the  teftimony  of  two, 
as  the  civil  law  univcrfally  requires.  "  Unius  refponjio  teftis 
«<  omnino  non  audiatur  *."  To  extricate  itfelf  out  of  which 
^bfurdity,  the  modem  praftice  of  the  civil  law  courts  has 
plunged  itfelf  into  another.  For,  as  they  do  not  allow  a  lefs 
number  than  two  witnefles  to  be  plena  probation  they  call  the 
teftimony  of  one,  though  never  fo  clear  and  pofittve,  ftmi 
plena  proh'atio  only,  on  whom  no  fentcnce  can  be  founded. 
To  make  up  therefore  the  neceflary  complement  of  witneffes, 
when  they  have  one  only  to  a  fingle  faft,  they  admit  the 
party  himfelf  (plaintiff  or  defendant)  to  be  examined  in  his 
pwn  behalf;  and  adminifter  to  him  what  is  called  tht  fupple* 
tpry  oath;  and,  if  his  evidence  happens  to  be  in  his  own  fa- 
vour, this  immediately  converts  the  half  proof  into  a  whole 
one-  By  this  ingenious  device  fatisfying  at  once  the  forms 
of  the  Roman  lav/^,  and  acknowleging  the  fuperior  reafon- 
ablencfs  of  the  law  of  England :  which  permits  one  witnefs  C  37X  ] 
to  be  fufHcient  where  no  more  are  to  be  had  :  and,  to  avoid 
all  temptations  of  perjury,  lays  it  down  as  an  invariable  rule, 
that  nemo  tejlis  ejfe  debet  in  propria  caufa. 

Positive  proof  is  always  required,  where  from  the  nature 
of  the  cafe  it  appears  it  might  poffibly  have  been  had.     But^ 

w  Cod^  4.  20.  9« 

. —  I.I.I.,,  I         ,1^       '  .  > 

communicate  any  information  whatever^  which-  he  was  poiTefTed 
of  in  confequence  of  his  profeflional  attendance.  1 1  St»  Tr.  243. 
Zj^^.  And  thofe  fecrets  only>  commanicated  to  a  counfel  or  attor* 
ney>  are  inviolable  in  a  court  of  julHce>  which  have  been  intrufled 
to  them  wlAtft  ading  in  their  refpedive  characters  to  the  party  as 
tJieir  client.    4  T.  i?.  43»-  753- 
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next  to  pofithe  proof,  circumjtaniial  evidence,  or  die  doftrinc 
ol  prefumptions  muft  take  place  :  for  when  the  fafl:  itfelf  can- 
not be  demonftrativcly  evinced,  that  which  comes  ncareft  to 
the  proof  of  the  faft  is  the  proof  of  fuch  circumftances  which 
either  necejfarily^  or  ufuallyy  attend  fuch  fafts  •,  and  thefe  are 
called  prefumptions,  which  are  only  to  be  relied  upon  till  the 
contrary  be  aftually  proved.     Siabitur  praefufnptiom   donee 
prt^etur  in  contrarium  *.     Violent  prefumption  is  many  times 
equal  to  full  proof  i^;  for  there  thofe  circumftances  appear, 
which  necejfariiy  attend  the  fa<SI:.  As  if  a  landlord  fues  for  rent 
due  at  Michaelmas  1754,  and  the  tenant  cannot  prove  the 
payment,  but  produces  an  acquittance  for  rent  due  at  a.fub- 
fequent  time,  in  full  of  all  demands,  this  is  a  violent  pre- 
&mption  of  his  having  paid  the  former  rent,  and  is  equiva- 
knt  to  full  proof  5  for  though  the  adual  payment  is  not 
proved,  yet  the  acquittance  in  full  of  all  demands  is  proved, 
vvhich  could  not  be  without  fuch  payment ;  and  it  therefore 
induces  fo  forcible  a  prefumption,  that  no  proof  (hall  be  ad- 
mitted to  the  contrary*  ( 1 8).  Probable  prefumption  arifingfrom 
fuch  circumftances  as  ufually  attend  the  fa£l,  hath  alfo  it's 
due  weight :  as  if,  in  a  fuit  for  rent  due  in  1754,  the  tenant 
proves  the  payment  of  the  rent  due  in  1755  >  ^^^^  "^^^^  P'^^* 
vail  to  exonerate  the  tenant  %  unlefs  it  be  clearly  ftiewn  that 
the  rent  of  1 754  was  retained  for  fome  fpecial  reafon,  o^ 
that  there  was  fome  fraud  or  miftake  :  for  otherwife  it  will 
be  prefumed  to  have  been  paid  before  that  in  1755,  as  it  is 
moft  ufual  to  receive  firft  the  rents  of  longeft  ftanding.  Lights 
or  rafli,  prefumptions  have  no  weight  or  validity  at  all  (19). 

X  Co.  Litt.  373.  s  Glib.  evid.  i6x. 

y  Ihid.  6.  *  Co.  Litt.  373. 

(18)  This  can  fcarcely  be  corred ;  I  Ihould  conceive  that 
proof  nray  be  admitted  lb  repel  all  prefumptions  whatever,  and 
even  if  a  receipt  (hould  be  produced  exprefsly  for  the  rent  of  the 
year  17549  ftill  the  landlord  might  ihevv  that  it  had  been  obtained 
by  miftake  or  fraud,  and  that  no  rent  had  been  received  at  the 
time. 

(19)  It  is  difficult  to  (ay  what  is  a  light  and  rafh  prefumption,  if 
it  is  any  prefumption  at  all. .  Any  circamllance  may  be  proved 
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The  oath  admmiftered  to  the  witnefs  is  not  only  that 
what  he  depofcs  fliall  be  true,  but  that  he  Ihall  alfo  depofe 
the  whole  truth :  fo  that  he  is  not  to  conceal  any  part  o£ 
what  he  knows,  whether  interrogated  particularly  to  that  point 
or  not.  And  all  this  evidence  is  to  be  given  in  open  court,  in 
the  prefence  of  the  parties,  their  attorneys,  the  counfel,  and 
all by-ftanders ;  and  before  the  judge  and  jury:  each  party 
having  liberty  to  except  to  it's  competency,  which  exceptions 
are  publicly  ftated,  and  by  the  judge  are  openly  and  publicly 
allowed  or  difdlowed,  in  the  f^ce  of  the  country :  which 
muft  curb  any  fecret  bias  or  partiality,  that  might  arifc  m 
his  own  bread.  And  if,  either  in  his  direftions  or  decifions, 
he  mis- dates  the  law  by  ignorance,  inadvertence,  or  defign, 
the  counfel  on  either  fide  may  reqmre  him  publicly  to  feal  a 
till  of  exceptions ;  dating  the  point  wherein  he  is  fuppofed  to 
err:  and  this  he  is  obliged  to  feal  by  datute  W^dm.  2. 
13  Edw.  I.  c.  31.  or,  if  he  refufes  fo  to  do,  the  party  may 
have  a  compulfory  writ  againd  him^,  commanding  him  to 
feal  it,  if  the  fa£t  alleged  be  truly  dated  :  and  if  he  returns, 
that  the  faft  is  untruly  dated,  when  the  cafe  is  otherwife,  an 
aftion  will  lie  againd  him  for  making  a  falfe  return.  This 
bill  of  exceptions  is  in  the  nature  of  an  appeal  j  examinable, 
not  in  the  court  out  of  which  the  record  ifliiies  for  the  trial 
at  n'lfi  prius^  but  in  the  next  immediate  fuperior  court,  upon  a 
writ  of  error,  after  judgment  given  in  the  court  below.  But 
3  demurrer  to  evidence  ftiall  be  determined  by  the  court,  out 
of  which  the  record  is  fent.  This  happens,  where  a  record 
or  other  matter  is  produced  in  evidence,  concerning  the  legaji 
f  onfeqaences  of  which  there  arifes  a  doubt  in  law :  in  which 

b  Reg*  Br.  182.     2  !nft.  4S7. 


from  which  a  fair  inference  can  be  dniwn»  th<Mgh  alone  it  would 
be  too  flight  to  fupport  the  verdidl  of  the  jary*  y^  it  may  corro- 
borate  other  teftimoay^  and  a  number  of  fuch  prefuipptions  may 
become  of  importance.  Fojfunt  di^erfa  genera  it  a  conjungi,  ut  qua 
fingula  non  nocerent,  ea  um<verja  tanquam  grando  reum  offrimantm 
MatihaMS  d4  Crioi. 
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cafe  the  advcrfc  party  may  if  he  pleafes  demur  to  the  whole 
evidence ;  which  admits  the  truth  of  every  faft  that  has  been 
alleged,  but  denies  the  fufficiency  of  them  ail  in  point  of  law 
to  maintain  or  overthrow  the  iflue  ^ :  which  draws  the  quef- 
tion  of  law  from  the  cognizance  of  the  jury,  to  be  decided 
(as  it  ought)  by  the  court.  But  neither  thefe  demurrers  to 
evidence,  nor  the  bills  of  exceptions,  are  at  prcfent  fo  much 
t  373  ]  *^  ^^  **  formerly  ;  fince  the  more  frequent  cxtenfion  of  the 
difcretionary  powers  of  the  court  in  granting  a  new  trial, 
which  is  now  very  commonly  had  for  the  mifdirediion  of  the 
Judge  at  ntfi  frius^ 

This  open  examination  of  witnefles  viva  voce^  in  the 
prefence  of  all  mankind,  is  much  more  conducive  to  the 
clearing  up  of  truth**,  than  the  private  and  fecret  examination 
taken  down  in  writing  before  an  officer,  or  his  clerk,  in  the 
ecclefiaftical  courts,  and  all  others  that  have  borrowed  their 
praAice  from  the  civil  law :  where  a  witnefs  may  frequently 
depofe  that  in  private,  which  he  will  be  afliamed  to  teftify  in 
a  public  and  folemn  tribunal.  There  an  artful  or  careleft 
fcribe  may  make  a  witnefs  fpeak  what  he  never  meant,  by 
dreffing  up  his  depofitions  in  his  own  forms  and  language ; 
but  he  is  here  at  liberty  to  corred);  and  explain  his  meaning, 
if  mifunderftood,  which  he  can  never  do  after  a  written  de- 
pofition  is  once  taken.  Befides,  the  occafional  queftions  of 
the  judge,  die  jury,  and  the  counfel,  propounded  to  the 
witnefles  on  a  fudden,  will  fift  out  the  truth  much  better 
than  a  formal  fet  of  interrogatories  previoufly  penned  and 
fettled :  and  the  confronting  of  adverfe  witnefles  is  alfo  ano- 
ther opportunity  of  obtaining  a  clear  difcovery,  which  can 
never  be  had  upon  any  other  method  of  trial.  Nor  is  the 
prefence  of  the  judge,  during  the  examination,  a  matter  of 
jQnall  importance:  for,  befides  the  fefpe£):  and  awe  M^ith 
which  his  prefence  will  naturally  infpire  the  witnefs,  he  is 
able  by  ufe  and  experience  to  keep  the  evidence  from  wan- 
dering from  the  point  in  iflue.  In  (hort  by  this  method  of 
examination,  and  this  only,  the  perfons  who  are  to  decide 

«  C*.  Litt.  72.     5  Rep.  104.  *  Hale's  KiSt,  C.  L*  454,  5,  6.  . 
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vpon  the  evidence  have  an  opportunity  of  obfcrying  the  qua- 
lity, age,  education,  underftanding,  behaviour,  and  inclina* 
tions  of  the  witncfs ;  in  which  points  all  pcrfons  muft  appear 
alike,  when  their  depofitions  are  reduced  to  writing,  and 
read  to  the  judge,  in  the  abfence  of  thofe  who  made  them : 
and  yet  as  much  may  be  frequently  colleited  from  the  man- 
ner in  which  the  evidence  is  delivered,  as  from  the  matter  of 
it.  Thefe  are  a  few  of  the  advantages  attending  this,  the  f  374  2 
Englifh,'way  of  giving  teftimony,  ore  tenus.  Which  Was 
alfo  indeed  familiar  among  the  antient  Romans,  as  may  be 
coUedied  from  Quintilian  *  j  who  lays  down  very  good  in- 
ftrufltions  for  examining  and  crofs-examining  witnefles  viva 
voce.  And  this,  or  fomewhat  like  it,  was'  continued  as  low- 
as  the  time  of  Hadrian  ^:  but  the  civil  law,  as  it  is  now  mo- 
delled, rejc£ls  all  public  examination  of  witnefle«» 

As  to  fuch  evidence  as  the  jury  may  have  in  their  own  con* 
fciences,  by  their  private  knowlege  of  fafts,  it  was  an  antient 
dodlrine,  that  this  had  as  much  right  to  fway  their  judgment 
as  the  written  or  parol  evidence  which  is  delivered  in  court. 
And  therefore  it  hath  been  often  held^,  that  though  no  proofs 
be  produced  on  either  fide,  yet  the  jury  might  bring  in  a  ver- 
difl:.  For  the  path  of  the  jurors,  to  find  according  to  thehr 
evidence,  was  conftrued  ^  to  be,  to  do  it  according  to  the  beft  \ 

of  their  own  knowlege.  This  fceras  to  have  arifen  from  the 
antient  practice  in  taking  recogniticms  of  aflife,  at  the  firit 
introdu£lion  of  that  remedy ;  the  fherifF  being  bound  to  re- 
turn fuch  recognitors  as  knew  the  truth  of  the  fa£t,  and  the 
recognitors,  when  fworn,  being  to  retire  immediately  from 
the  bar,  and  bring  in  their  verdidi  according  to  their  own  per- 
fohal  knowlege,  without  hearing  extrinfic  evidence  or  receiv- 
ing any  direflion  from  the  judge  *.     And  the  fame  doflirinc 

«  Jnftttut.  Orat»  I.  5.  r,  7.  <*  fuae  'wterrogaveras  extempore  veriji' 

M  Se«  his  ep  ftle  Jto  Varus,  the  legate  "  miHa  r^fponderint,'*   (Ff.  %%.  5.  3^ 

or  judge  of  Cilicia:  <*  tu  magxt  fcire  8  Yearbook,  i+Hcn.VlI.  igPlowd. 

*^  fotet^  quanta  fides  Jit  babitidateftibm-y  12,     Hob.  Z27.     i. Lev.  87.                                 i 

"  quty  et  cujus  dignitatis ,  et  cujtfs  aefii'  *  Vaogh.  148, 14.9. 

*^  mstioniifinii  et,  qnl  Jimplkiter  vifi  *  Bra£t.    /.  4.    tr»  u  £,  19*   §  ^ 

^'fittt  dicert\   tttrum  nnutn  eundemque.  Flet.  /.  4*  c.  9.  §  2« 

^^  medUatumJtrmbnemuttulerint^anadea 
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(when  attaints  came  to  be  ^fended  to  trials  by  jury,  as  well  as 
to  recognitions  of  affife)  was  alfo  applied  to  the  caife  of  com- 
mon jurors  ;  that  they  might  efcape  the  heavy  penalties  of  the 
atietinty  in  cafe  they  could  fliew  by  any  additionfal  proof,  that 
their  verdift  was  agreeable  to  the  truth,  though  not  according 
CO  the  evidence  produced:  with  which  additional  proof  the  law 
C  375  3  prefumed  they  were  privately  acquainted,  though  it  did  not 
appear  in  court.     But  this  doftrinc  was  again  gradually  ex- 
ploded, when  attaints  began  to  be  difufcd,  and  ne^  trials  in- 
troduced in  their  ftead.     For  it  is  quite  incompatible  with  the 
grounds,  upon  which  fuch  new  trials  are  every  day  a^warded^ 
ijtz.  that  the  verdiil  was  given  without^  or  contrary  tOy  evi- 
dence.    And  therefore,  together  with  new  trids,  the  pradicc 
feems  to  have  been  fir  ft  introduced  ^y  which  now  univerfelly 
obtains,  tlrat  if  a  juror  knows  any  thing  of  the  matter  in 
iflue,  he  may  be  fworn  as  a  witnefs,  and  give  his  evidence 
publicly  in  court. 

'  When  the  evidence  is  gone  through  on  both  fides,  the 
judge  in  the  pref^ncc  of  the  parties,  the  counfel,  and  all 
others,  fums  up  the  whole  to  the  jury ;  omitting  all  fuper- 
fluous  circumftances,  obfenring  wherein  the  main  queftioa 
?nd  principal  iffue  Hes,  ftating  what  evidence  has  bcten  gircn 
to  fupport  it,  with  fuch  remarks  as  he  thinks  ncceflary  for 
their  direftion,  and- giving  them  his  opinion  in  matters  of 
law  arifing  upon  that  evidence. 

The  jury,  after  the  pixjofs  arcfumnted  up,  unlets  the  cafe 
be  very  clear,  withdraw  frbm  the  bar  to  confider  of  their  ver- 
dift :  and,  in  order  to  avoid  intemperance  and  caufelefs  de- 
lay, arc  to  be  kept  without  meat,  drink,  fire,  or  candle,  un- 
Icfs  by  permiffion  of  the  judge,  till  they  are  all  ananioiouily 
agreed.  A  method  of  accelerating  uiianimity  not  wholly 
unknown  in  other  conftiiutions  of  Europe,  and  in  matters  of 
greater  concern.  For  by  the  golden  bulle  of  the  empire^,  if, 
after  the  congrefs  is  opened,  the  dehors  delay  the  ele£lipn  of 
a  king  of  the  Romans  for  thirty  days,  they  fhall>  befed  oAly 


k  StyUtjJ.    1  Sid.  133.  *  I  ch.  s» 
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with  bread  and  water,  till  the  fame  ie  accampllflt^d^  Bujt  if 
cur  juries  eat  or  drink  at  all,  or  have  any  eatabiesi  about 
them,  without  confent  of  the  court,  and  before  verdift,  it  iir 
fihcable ;  and  if  they  do  fo  at  his  charge  for  whom  they  after- 
wards find,  it  will  fet  afide  the  verditl.  Alfo  if  they  fpeak 
with  cither  of  the  parties  or  their  agents,  after  they  are  ganc 
from  the  bar  5  or  if  they  receive  any  frefh  evidence,  in  pri-  r  2^6  1 
vate;  or  if  to  prevent  difputes  they  caft  lots  for  whom  they 
(hall  find }  any  of  thefe  circumftances  will  entirely  vitiato 
the  verdiA.  And  it  has  been  held,  that  if  the  jurors  do  not 
agree  in  their  verdifl:  before  the  judges  are  about  to  leave  the. 
town^  though  they  are  not  to  be  threatened  or  imprifoned  "^ 
the  judges  are  not  bound  to  wait  for  them,  but  may  carry 
them  round  the  circuit  from  town  to  town  in  a  cart ".  This 
necefhty  of  a  total  unanimity  fcems  to  be  peculiar  to  our  own 
cqnftitution  ^ ;  or,  at  ieaft,  in  the  nembda  or  jury  of  the  an- 
tient  Goths,  tlieiti  was  itquiitid^gvgn  in  criminal  cafes)  only 
the  confent  of  the  major  part ;  and  in  cafe  of  an  equality,  tlie 
defendaxLt  was  held  to  be  acquitted^  (20}. 


»  Ub,AJf.fiik3^L  U.  f^r^.fUS.v  Stiern.  /.  i.  c,  4. 
•'See  Barriagtonon  the  ftatutes  19, 


(*o)  The  learned  Judge  has  difplayed  much  learning  in  the 
begiiming  of  this  chapter,  to  prove  tfcpe  antiquity  of  the  trial  by 
jury ;  but  the  trials  referred  to  by  the  authors  there  cited,  and 
even  ^^ju4icium  pariumt  mentioned  in  the  celebrated  chapter  of 
magna  charta,  are  trials  which  were  (bmething  iimilar  to  that  hy  a 
jury  > rather  than  inftances  of  a  trial  by  jury  according  to  it*s  prefect 
eAabHQied  fomu  ^fhtjtuiicium  patiim  fecms  ftriftly  the  judgment  of 
a  fahjed'^  equals  in  the  feudal  courts  of  the  king  and  barons. 
Aod,  fo  little.  a.ppears  to  be  afcertained  by  antiquarians,  refpedling 
the  introdtt^bon  of  the  trial  in  criminal  cafes  by  two  juries,  tliat, 
although  it  is  4>nc  of  the  moft  important,  yet  it  is  certainly  one  of 
the  moft  obfeure  and  inexplicable  parts  of  the  law  of  England. 

Tlie  URftmmity  of  twelve  men,  fo  repilgnant  to  all  experience  of" 
human  condu^^  pallions,  and  underftandings,  could  hardly  in  an/ 
•ge  have  beta  introduced  into  practice  by  a  deliberate  aft  pf  the 
lej[iflature, 

But 
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When  they  arc  all  unanimouil^  agreed,  tlie  jury  return 
back  ta  the  bar  5  and,  before  they  deliver  their  verdift,  the 
plaintiff  is  bound  to  appear  in  court,  by  himfelf,  attorney,  or 
counfel,  in  order  to  anfwer  the  amercement  to  which  by  the 
old  law  he  is  liable,  as  has  been  formerly  mentioned  %  in 
cafe  be  fails  in  his  fuit,  as  a  punifhment  for  his  falfe  claim. 
To  be  amerced^  or  a  mercity  is  to  be  at  the  king's  mercy  with 
regard  to  the  fine  to  be  impofed :  in  tnifericordia  domwi  regis- 
frofalfo  clamarefuo.  The  amercement  is  difufed,  but  the 
form  ftill  continues ;  and  if  the  plaintiff  does  not  appear,  no 
TerdiA  can  be  given,  but  the  plaintiff  is  faid  to  be  nonfuity 
nonfequitur  clamoremfuum.  Therefore  it  is  ufual  for  a  plain*- 
tiff,  when  he  or  his  counfel  perceives  that  he  has  not  given 
evidence  Sufficient  ta  maintain  his  iffue,  to  be  voluntarily 

<  Page  275.    Sec  alfo  Vol.  IV.  379. 


Bat  that  the  ]ife>  and  perhaps  the  liberty  and  property  of  a  fub- 
}t6t,  (hoald  not  be  affeded  by  the  conciirring  judgment  of  a  Itfs^ 
number  than  twelve,  where  more  were  prefent,  was  a  law  founded 
in  reafon  and  caudon ;  and  feems  to  be  tranfmitted  to  us  by  the 
common  law,  or  from  immemorial  antiquity.  The  grand  affize 
might  have  confided  of  more  than  twelve,  yet  the  verdid  maft 
have  been  given  by  twelve  or  more;  and  if  twelve  did  not  agree,  the 
aflize  was  afforced,  that  is,  others  were  added  till  twelve  did  cmio 
car.  See  1  Reeves* s  Hijt,  o/Eng,  Lata.  241.  480.  This  was  a 
majority  and  not  unanimity.  A  grand  jury  may  coniift  Of  any 
nomber  from  twelve  to  twenty-diree  inclufive,  but  a  prefentment 
ought  not  to  be  made  by  lefs  than  twelve,  z  Hide  P.  C  161 .  In 
the  high  court  of  parliament,  and  the  court  of  the  lord  high  (tew-, 
ard,  a  peer  may  be  conviAed  by  the  greater^  number ;  yet  there 
can  be  no  conviction  unlefs  the  greater  number  coniifts  at  leafi  of 
twelve.  3 /ff^.  30«  Kelpig*  $6*  Moore,  622.  Hence  in  all  the(e 
cafes  if  twelve  only  appeared,  it  followed  as  a  neceflary  confequence^ 
that  to  a£t  with  eiFe£l  they  muil  have  been  unammous. 

Hence  this  may  be  fuggeiled  as,  a  conje£kure  refpe£iing  the 
origin  of  the  unanimity  of  juries,  that,. as  lefs  than -twelv«i>  if 
twelve  or  more  were  prefent,  could  pronounce  no  effe£tiye  verdid, 
when  twelve  only  were  fworn,  their  unanimity  became  indif* 
penfable* 

aonfmtedii 


Digiti 


zed  by  Google 


6h.  23,  W  R  o  N  d  i.  3^7^ 

ttonfuited.  Or  withdraw  himfelf :  whereupon  the  crier  is  or^ 
dered  to  call  the  plaintiff y  and  if  neither  he,  nor  any  body  for 
him,  appears,  he  is  nonfuited^  the  jurors  are  difcharged,  the 
action  is  at  an  end,  and  the  defendant  fliall  recover  his  cofts.,  .  / 
The  rcafon  of  this  praftice  is,  that  a  nonfuit  is  more  eligible 
for  the  plaintiflF,  than  a  verdi£l  againft  him :  for  after  a  non- 
fuit, which  is  only  a  default,  he  may  commence  the  fame  fuit 
again  for  the  fame  caufe  of  aftion  5  but  after  a  verdi£t  had,  t  377'  3 
and  judgment  confequent  thereupon,  he  is  for  ever  barred 
from  attacking  the  defendant  upon  the  fame  ground  of  com- 
plaint. But,  in  cafe  the  plaintiff  appears,  the  jury  by  their 
foreman  deliver  in  their  verdid  (21). 

A  VERDICT,  vere  diBum^  is  either  privyy  or  public.  A^ 
privy  verdiiSl:  is  when  the  judge  hath  left  or  adjourned  the 
court :  and  the  jury,  being  agreed,  in  order  to  be  delivered 
from  their  confinement,  obtain  leave  to  give  their  verdifl 
privily  to  the  judge  out  of  court ' :  which  privy  verdifl:  is  of 
no  force,  unlefs  afterwards  affirmed  by  a  public  verdifl:  given 
openly  in  court ;  wherein  the  jury  may,  if  they  pleafe,  vary 
from  their  privy  verdift.  So  that  the  privy  verdi£l  is  indeed 
a  mere  nullity  j  and  yet  it  is  a  dangerous  praflice,  allowing 
time  for  the  parties  to  tamper  with  the  jury,  and  therefore 
very  feldom  indulged  (22).  But  the  only  efFecl:aal  and  legal 
verdi£t  is  the  public  verdift :  in  which  they  openly  declare  to 
have  found  the  iffue  for  the  plaintiff,  or  for  the  defendant  j 
and  if  for  the  plaintiff,  they  affefs  the  damages  alfo  fuftained 

'If  the  judge  hath  adjourned  the       receives  the  verdi£^,  it  is  zfublicmd 
court  to  his  own  lodgings,  and  there      not  a  ^rivy  verdi^* 


(tl)  When  a  verdiS  will  carry  all  the  cofls,  and  It  is  doubtful 
from  the  evidence  for  which  party  it  will  be  given,  it  is  a  common 
practice  for  the  judge  to  recommend,  and  the  parties  to  confent^ 
that  a  j&ror  (hould  be  withdrawn  J  and  thus  no  verdift  is  given, 
and  each  partjf  pays* Ms' 6wn  colls, 

(22)  A  privy  verdift  cannot  be  given  in  treafbn  and  felony* 
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bj  the  plaintiflT,  ixi  confequ^nce  of  the  injury  upQn  which 
the  adion  is  brought^ 

SoMftriMES,  if  there  arifes  in  the  cafe  any  difficult  mat- 
fer  of  law,  the  jury  for  the  fake  of  better  iriformation,  and 
to  avoid  the  danger  of  having  their  verdift  attainted,  will  find 
SLjpecialverdK^l  which  is  grounded  on  the  ftatute  Wcftm.  2. 
13  Edw.  I.  c.  30.  j  2.  And  herein  they  ft  ate  the  naked 
fa£ts,  as  they  find  them  to  be  proved,  and  pray  the  advice 
of  the  court  thereon  j  concluding  conditionally,*  that  if  upon 
the  whole  matter  the  court  (hall  be  of  opinion  that  the  phiri-- 
tiff  had  caufc  of  aftion,  they  then  find  for  the  plaintfff  j  if 
otherwife,  then  for  the  defendant.  This  is  entered  at  length 
on  the  record,  and  afterwards  argued  and  determined  in  the 
fpurt  at  Weftminfter,  from  whence  the  ifTue  came  to  be  tried; 

r  ^78  1  Another  method  of  finding  a  fpccies  of  fpecial  vcrdid,  h 
when  the  jury  find  a  vcrdift  generally  for  the  plaintiff,  but 
fubjeA  nevcrthelefs  to  the  opinion  of  the  judge  or  the  coart 
above,  on  z/peciaJ  cafe  ftated  by  the  counfel  on  both  fides  with 
regard  to  a  matter  of  law :  which  has  this  advantage  orer  a 
fpecial  vcrdi£i,  that  it  is  attended  with  much  lefs  expenfe, 
and  obtains  a  much  fpeedier  decifion ;  the  pofiea  (of  which  in 
the  Dcxt  chapter)  being  flayed  in  the  hands  of  the  officer  of 
nifi  friusy  till  the  queftion  is  determined,  and  the  verdia  isT 
then  entered  for  the  plaintiff  or  defendant  as  the  cafe  may 
happen.  Butj  as  nothing  appears  upon  the  record  bat  the 
general  verdict,  the  parties  are  precluded  hereby  from  ^ 
benefit  of  a  writ  of  error,  if  diffatisfied  with  the  judgment  of 
the  court  or  judge  upon  the  point  of  law.  Which  makes  Jt 
a  thing  to  be  willied,  that  a  method  could  be  devifed  of 
cither  leffening  the  expenfe  of  fpecial  verdicts,  or  elfe  of  en- 
tering the  cafe  at  length  upon  the  pojtea.  But  in  bofh  thefe 
inflances  the  jury  may,  if  they  think  proper,  take  upon  thcm- 
felves  to  determine,  at  their  own  hazard,  the  comjjicated 
queflion  of  fa£l  and  law ;  and  without  either  fpecial  vcjdift 
or  fpecial  cafe,  may  find  a  vejdi£l  abfblutely  either  for  the 
plaintiff  or  defendant  *. 

s  Litt.  ^386* 
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W^j^^the^uff  Iwve  dcUviCt^d  in  their  f(5rdi^r  ?n<Jit  ia 
jrccordetfin  court,  thjsy  axC  then  difcharged.  An^  fb^enda  tjie 
tr^l  by  jury :  a  trial,  .whU:h  hefidea  ti^  other  y^ll  advaa!- 
tagcs  which  wfi  haye  occafionally  oWerved  in  it*^  j?Wgfpi^»  i> 
Alfo  as  oppeditious  and  cheap,  as  it  is  eQi^^^ai^n^  -^Si^^^^f 
and  certain  y  for  ^'^  commiffion  out  of  ch^cety,  01:  jiip.OviJi 
iaw.courts,  .for  exaniining  wito^fTei  ip,  qn^  caufe  MriJl  fre^^ 
^upntly.Iaft  as  long,  and  of  coiirfe  be  full  as  esfp^nfiye^  zf  ^ 
the  trial  of  a  hundred  liTues  at  nyiprius$  and  yet  the  fa^ 
icannot  be  determined  by  fuch  commil&oBe):3  at  all  \  00,  np^ 
till  the  depdiitipns  axe  puhliihedj  an4  9^  at  th^  hf^fUl^  0^ 
thccaufeincourjU  \  ^ 

Upon  thefe  accounts  the  trial  by  jurjr  Cveir  had  teen,  dnd  I J  ^^^  J 
truft  ever  will  bcj  looked  upon  ^s  the  glory  of  the  Englifh 
hiw*  And,  if  H  has  fo  ^.eat  an  advants^e  oyer  others  In  re- 
gulating jcivil  pjroperty^  how  much  pi^ilt  that  advantage  be 
heightened,  whdn  it  is  applied^  to  criminal  Cafes!  But  thi^ 
we  muft  refer  to  the  enfuing  book  of  thefe  commentaries : 
only  obferving  for  the  prdfent,  that  it  is  the  moft  traiiTcen- 
dent  privilege  which  any  TixbjeflE  can  enjoy,  or  wifli  for,  that 
he  cannot  be  affefted  either  in  his  property,  hi^  Hberty,  01? 
his  perfori,'  .but  by  the  unanimous  confent  of  -twelve  of  his 
^heighbours  and^ef^uals;  ,A  cdnftitution,  that  I  may  venture 
to  affirm  has,  und^r  providence,  fecur<?d  the  juft  liberties  of 
this  naltion  for  i  lon^  fucqeffion  of  aces. ,  And  therefore  a  ce- 
lebrated Frengh  writer.','  who  conclude^  that  becatife  ^Rome^ 
Sparta,  and  Caf  thage  have  IpA  their  liberties,  tjie.reforc  thofc 
of  England  in  time. muft  periih,  diould  have  recolle£!bed  that 
"feome,  Sparta^  ^nd  Carthajge,  at  the^inptejiprh5n  th^ir  Jibcirtics 
nr^re  loft,  we  J3;tan^ers  Ip  the;  trial  bj^j^ryw 

GREAf  as.  this  jeulogiiim  ;i»ay  fccm,  it  is  no  rtiott  thg^rt 
this  admirable  ,conftitution,  when  traced  to  it^s  principles^ 
.^ill  be  found  in  fober  ttafon.todefervc^    ,the  impartial  ad- 
miniftration.of  juftice,  which  fecures  both  our  parfpris  and    , 
.our properties,  .is  the  great  end  of  civil  focicty,    Put  if  th^t 

Vol.  lit  £e  v  b« 
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hotntMj  Intfuhtd  to  the  mtf^Htntfi  a  MtSk  bodf  of  meitf 
and  thofe  gencndly  feicA^d  bjr  tikv  {ffiture  or  fooh  tBoa^j 
die  hijiheft  offlecs  to  the  fUtei  ikdr  ^tuiGxmpixi  fjight  of 
th^  own  tetiml  integrity^  .trifiinwfr^fiieiidyafi  bmiiui- 
tairj^  Mas  towardi  thofe  ^  their  owti  tank  and  iE^httT^;  k  is 
not  t»  be  ezjieAed  from  hMim  tntur^  that  /ir/frw.'ihQaild 
ht  1it«rays  attenthre  to  the  faiter^s  and^p>od  of  tkrmaty^  On 
Hnc  iafAiir  hand.  If  the  jiower  of  jvdicattiTe  nesettr  idaeed  at 
ran^sm  in  the  Innd>  of  the  tinilticxide»  thdr  declfifaoo  ^wovld 
be  ^mlA  ind  caprfdoas,  and  a  netr  nAi  of /^km^:wmdd  be 
leverjr  day  eftabtiAied  in  Mtcmni.    It  is  wifdytAexefore 
ordered,  that  tht  principles  and  aaiomt^of  lairi  which  axe 
:   gieneral  propofirions,  flowing  fmm  abftia£bd«ealbiv^^aiidxiot 
C  ^80  J  accommodated  to  times  or  to  men,  fltoutdbedepofiteAinthe 
breafts  of  the  judges,  tobeoccafidifanyappHiddtoftteh&as 
aacome  properly  afcertained  before^them.  Boff heie  pn^UtOxf 
can  have  Httk  fcope :  the  law  isnvtdit  known,  an4tethe  fame 
for  an  ranks  and  degrees  i  it  fofiowtf  aia  rq^lae'cbnelalkni 
from  the  pronifes  c^  faS:  pre^^abliflli^;  Biitlh  feo&ijf  and 
adjafting  a qneftiott  of  fa^,  wiheii  intriiied  »»'^ny  fiogU ma« 
glftrate,  par^lhf  and  injufticel&Te  an  ample  fidd  ti^timge 
in ;  either  by  boldly  allbrting  that^to  ^  proved  whi^  to  not 
fo,  or  by  more  artfully  fupprefiins  feme  tik^^snyftdnc^ 
ftretching  and  warping  others,  and  diftiAguUhtiv^  awa^the 
remainder.    Here  therefore  a  coimpeteBt.  number  of  fenCfale 
and  upright  jurymen,  chofenbyktfipomamongtfaofeofthe 
middle  rank»  wUl  be  found  the  beft  inveftigatms  df  .trtttht 
and  (be  ftuftft  guardians  of  public  juftice.  For  tjie  nntift  pow- 
erful individuo)  in  the  itate^will  be  cautious  of  eommitdqg 
^  ahy  lla^ant  intafioo  of  another's  right,  when  he  knows  that 
the  faft  of  hfroppieffion  mnft  be  examinod  and  decided  by 
twelve  indifierem  men,  not  a^^imed  till  the  Honr  of  trial; 
^  and  ^f,  when  ohcrthe  {z€t  is  afcertained,  the  law  muft  of 
'  courfe  redrefs  it.  This  th^rdbre  prefenres  in  the  hands^of  the 
:  pcoplethalt  (hare,  which  tl^)^  ought  to  have  in  the  admini- 
"  ftration  of  public  jviftiqc,  and  prevents  theencrpacftmentsof 
the  niore  powerful  an(i  wealthy  citizens.    JEvery  new  tribu- 
nal, erected  for  the  decifion  of  fa£b,'  with(Mit  the  iiilfrven* 
'  i    :  -  .   ,  tion 
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tion  of  ^jv^g  (^h^th€^j^0ff^^ 

co]imu£i€iiKftsi9f|]ifti9^v«n»e^^u4gf^^ 

Cfr  di^f  Ddieriblidi«igWgi][k«tf^s!)iri8i4  ^«(|:|owajr4^,.eftap- 

fiibotdiaation^ tptiurfut^asn  MA^of^ie^}  f^^,jMrjig4^^ 

noUeilMvc  ftttcrctftfedaii  fi!DW«r>  tiUt^be  fl|at^a8rbfeivtocn^ 

tnrlieutoljri  4t,  i^  tr-  tteiimft»Merii«'!pl.l  'K^Mlhf  afi  £ikH^ 

inta,  dtfufe f  •'  aii4rtbat^^e,  |jip);gji  fj^ij^ i^;pfiwer is  fo  no 

srbich  ««er|ffnair.omm3tprjBb  C<ttiii07^^iti69(tn4%ibm^ftl^- 
irky,  and  hiiiifdtf;  Id iv^kitain  toifafe.u]tiiioA^«f  jlik;>|WifC^t ^ 
«wli«ible  oonfticution  iot^l  it?8  rigfatt  p^dHeftqiir.k  t^lkfim^ 
lieiltrdagmty,  if  at  allimjpaitai  by  thft  JietXfftStdfak^f^iiKf^ 
^j^tofior  othsrwife  ilodatcdiramk'^  fit  ft^iftiiuiAMt^m  iJ^f  &d 
iiV^riicrercr  it  asvriefeftm4  and^  aborciaBi  tttg«iffdifi4t^r^e 
^sioft  jefthMii  circttmfpeaion  iq;aiiift  tltt  tturodu  JticMiptf  M^ 
tui#a*rbicmy  ttethodaixFttbl^  whkhy«jid«r  Ataffcl!;ir.a(fbtf« 
Tible  prettncfe^^  tmf  in  time  SinperDeptftly;»i)dcnste«.  t^^^ 
bcftptefenrativeofEaglsflitfibefty.        > 

ITet,  after  alf^  it  muR  lie  owned/ tTiat  ttfe'barf'afid  liibft 
effediuai  method  to  prclTcrvc  anrf  extend  the'  fttat  fcjr  jfirjr  in. 

•  a Whiiklocke of  piri.  417*     '  a  IJU'  if.  '    •  '''•■'"  ^ 

» JMoU  rir.  fliftr  nxHi.  <a« 

]E  e  2  praSic^ 
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pradtce,  Would  be  hj  mitztonnng  to  remore  all  the  itefed^^ 
as  v^ell  as  to  improre  the  advantages^  ancideat  to  ^his  xfiode 
of  inqtrirjr*  If  jtfftice  i^  not  46iio  to  ikt  etHire  ikisfa^ea 
of  the  people,  in  this  mediod  of  demdti^.  f»Et0^  'ni  ^i^  of 
~  iaill  encomiums  and  panegyrics  ontriAlS  at  the  oommoa  law, 
they  \rill  reibrc  in  fearch  of  thaf  jurfttee  to  asiotber  ^ibuiial : 
though  more  dihtory^  though  iiio^e  eHpenfivei  Aauf^  ^more 
arbitrary  ifi  it's^firame  and  coaftittttfon*  If  J9(tiQ^  h  mot  done 
to  the  trown  by  the  vercyf^  df  a  jtfty^  the  McdGliea  ^{jkc 
pUblic^  revenue  wHI^ali  for  the  e«ettixto.df  fummary  it^Mmab^ 
The  jpriitdlpal  df  feds  feem  to  be, 

t.  Ttfk  want  of  a  complete  idiifeorery  by  tfie  dadt  of  the" 
patties.  This  ea^  of  them  i$  ^mk  ebtitiea  to  baift^  by 
I  3^2  3  going  through  the  bspenfe  uwd  oterit^  vi  a;t»ttrtiof -ti^mtfy 
and  therefore  it  ts  fcm^times  haft  by  conism^  even  htikt 
courts  of  la^'^  How  farfttck  a  mode  of  eooipaMfe^clBaimna^ 
-tion  18  'igttM^ikt  to  the  irigfaes  of '^maaidbd^  and  QUgktito^be 
Tiitroducfedii^  My  t:6utitf  y^  may  be  matter  ctfctariona  idHcuf- 
fion,  but  is  tfofeigh  to  diif  piefent  iihi|iadea«»:  It  bas  Ibn^ 
htm  introduced  and  i^i^iftlcd^hi  burixiinss  of  e^oky^tnctt 
to  mendon  the  civil  h^  toutcr^  4ndlt  feaBSiyiethetgfati)f 
fttdieial  aMurdity,  that  in  the  fiuM  eauisj  b^twoca  tbe  turn 
fixities,  in  tht  ^ic^mlnation  of  tHt^aitit  fa8!B9:a::dircovc9ry  by 
'die  oalh  of  the  parties  flienU  bb  -peirmilted  oa-mat  fide  of 
Weftminftef*hall,  and  denieti  on  ihe  others  or  that  die 
jniM  of  one  and  the  fame  coUrt  ffaow}^  be  bbtmd  b^iaw  to 
vejecl  fitch iai  fp^cieis  of  evidenjce,  if  attemtpi^d-ohmrtrial  at 
W^  btH,  Wl^U  fitting  the  lua^  day  41^  aL^oiHrt.f>f  le^ty, 
fhbidd  belibHl^  to  bear-fachcsamtnatibirrdid;  and  todbnnd 
"Aeit  da^foea^  u^'  it;  In  'ffaort^  Mthfn  Ai^  ^mte  «enUry» 
-piVeiati  by  liit  Bmt  laws,  fuch  a  tnode  ^lini^oitf  AimU 
'be  ttiEdveiia%  adisattcd^  or  dfe  umverfiiliy  rgedtd^ 

'  2,  A  S^CixM-  defe£E  is  of  a  nature  ibniewhat  fimllaa  to  }be 
firft  i  the  want  odTa  cohipulfive  power  for  ^e  ]^63i!b&l6&  of 
books  aiid  papers  betonging  to  the  parties.  i[n  thehaiid^  of 
third  peribns  they  can  generally  be  ofataisedby  rule  of  epurt, 
»  ;  or 
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W^hj  addasg  a  ehufe  of  iequ)fitioo  to  the  yrnt  oi  fiApofina^ 
sHiicii  is  Acn  cs(Hed  ^Jubpoma  duces  t^cum..  £ut»  in  xxxercaot 
tiletmniiiidipnstdrpecisrUy)  thip  figbt.of  the  party^CTsroi  J)ook» 
is  iicquemly  d^cifiye :  »«•  the  daybook  of  a  tradfr,  whexe  the 
tranfad:ion  wa«  recently  entered,  as  really  UQ<i[^(lpp4.ajt  t^^ 
time ;  though  fubfequent  events  may  tempt  him  to  give  it  a 
iliflecent  i^cdaiuv  ^n<i,  aa  thi^  evidea^e  m;jky  be  finally 
obtain^,  wA  procbic^  on  a  irial  ^t  h^^^  hj  tbe  circuitous 
course  of  fili»g  a  bill  in  equity,  th^^  n^Tif.  pf.  an  <)rii^Q9l 
power  for  due  faxn^  purpcifcs  La  the  cov^vts  pf  la^  i$  liabji^ 
j^o  tbfi  fame  ab&nral;ions  a^  wa^  ma^e.og  th^  t(ic^f^}»g 
5qticle(23).  ,  •       ; 

3*  Akoth«£»  )ra»t  18  tlM^  of  ppwejs  tQ  eTC^mine  witneiTe^ 
aJbY^d,  and  ^9  r<pcive  their  depofitio^s*.^.^  ^fitu^i -?vhere  tltip 
wimefibB  f eiidiV^nd  efpi^tally  ^)pif  n  tlv^  p?ufe  o;f  a^^ion  ,ari/£s  [  3^3  3 
in  a  fe^gn  country.    To  ii^h^shin^j^y  be  adde^  the.pqu^er  of 
^xamimog  wifenelfts  thai.^re'aig?d,  or  gping  ^ferp^dii  upon.ip. 
tcrrognories  ck.bfpe^}  do-  b«  read  in  pvi4e:9:ce  a^  tjie.  trial 
(houUl  be  defcrwA  till^tpf  thw  dpatji  ojc.^j^a^c^f^  bijt 
^herwifc  to  be  tot^Uy  fuppffeged.    Both  thefe  are  sioi«a  y^y 
frequently  e9b£ied  by  mutual  cpufipnt^  if  the  partief  are  op^n 
<jind[  l»fKli4)  and  they  may  ^Ifq  .be  dpne  i^j^ifS^l?  ?t  ^      " 
time»  tbrpqg)i  jthe  chawet  ojF  a  qoi^f ^  pf  eijuity :  but  fuch  a    • 
;|>rdi£|ipe  ^as.n^eyer  ye^b^en  diie^ly  adopted  Tf  as  tJbe  ruleiof  ^ 

jr  Seepage  75, 


» '     '     ^    ■  '  ■  ■»■.     "W    JWM"' 


{25)  Wljcrc  p0e  party  i$  in  pofifeffipp  of  p^^jrs  ^i*  any  fpi^ci^* 
of  Written  evidence  material  to  the  other>  if  notipe  is  given  him  to 
'produce  ^hem  at  the  trial*  upon  his  refufal  Copies  of  them  will  be 
admitted;  or  if  no  copy  has  been  madcj.  any  parol  evidence 
pf  their  contents  will  be  received.  The  court  and  jury  pe« 
.  fume  in  favour  of  fuch  evidence  ;  bec^e»  if  it  were  not  agree- 
.  able  .tp  the  in^  trnthj  it  would  be  coi:re6led  by  the  produdiion 
of  the  originals.  There  is  no  difference  with  refped  to  (hit 
fpecids  of  evidence  be^een  criminal  and  civil  cafes,     %  T* 

?  c  3  court 
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fQurt  of  Iaw(24)«  ,  Yet  where  the  caufc  of  z€tion  aiifes  in 
India,  and  a  fuit  ii  brought  th/ere^upo^  jn  any'  of 'iH^  ^^^^? 
courts  at  Weftminfter^  the  court  may  iflue  a  cdr^tidBiim  to 
exaniioewtfoeO'^ 31909  .*«  ij?P!fe«!^^tr?«il«jt^ 

"  *    *  '•        :t  !' ^ :     '•'      r  ■    -      'onlmnt  Z'A^'f:T,  .Mfcw  aif^ 

but ifto^d  «ot  ^Y^|i  be  fufp«ac4./t'dA  jwr «Wipg  -Nfflr^ 

h  often  l«bl0jb(^,!fl«^g,objc<]kioii%^  ^BW*?Uj.*inr^fipn^ 
^fUanst  ,9s  in  ci4«&  which  are  QQ^t^^o£^ibpx^^ 
fuch  ivliere  aigfeai  we  but  fd4oa^,,J^U^ji^*orv,35^rfLjt|c 
i^eftioti  in  <dUjput^  hs^  aa  ^teofive  locs^t^^ng]i  s^^^^^a 
cfyrhas  beennt&d^^  fbep4iSo9^o^th(|4l^lki|;u4f{^ 
iflaDnedi  jor  wlierp  potf  of  ti^  partioft  ^  p^ito^.^  tj^  od^ 
n&ibamgaror:ctoQdu«i0<    It »  (n^^t^  if ^aefirb^J^Tf^tj^l^^ 
^atorefted  in  /theiqc^lUan  to  he  t«<yi^  t^eii^l  ^-^(W^f^ 
bPw^  imtft  be  inicmpafi^omikigcaiimf  :!^Mlj»^f  f(^ 
«  Arid  jntereft^a^mimiteMttotlodtfbd^ 
^Akiytedid  Ihangfaftibiaaiwthotttiin   p©e|iHiuirjriipSffie^u<]^ 
VltUtitt&x^fin^  tosfiimmon^  jur^ 

<jui&es;  is  ki7ing.a  fbaft  iqr.  their  ccM^<cieEpe$  t  and,  ^tff!^ 
i^ef  ihould  have  vtrtafte  m4  vigour  (pf  mind  (ufEpfmt  t^  jj^c^ 
-them  upright,^tiietpatlk^  MrillilTPW'^fH^iQ^^  and  J^^t 
"imdervaTious  preiisiiecs* tpjaoother  npdaci  triaL,  The  coui|8 
i^fiam  iiiitttfaBixstoeia^^^  aftiwin^fTCTy  often  chwjgs^^ 

*>ftt»^n^rio(innty/whcgctn  thft  caufe  i^  t;o>  b^  tried^  ^  :but  in  ^'/wf/ 
C  3S4  ]'^ift4Ql^j]i}iiuigh^7rfQdietiniead0itiiHli^^ 

d^'ftTdnty'TiBt  to  iftir&  it  dirc^ty  and  abfolutely^  the  pf^i^ 

*Stat.  zjCiBo.ni.  €.'(^31  '       "      *      »>  See  |«gc  194. 

**'-^StV*.  ff7/'^<^'^    v;{#i.|-.r>      = :-.;,. 

--J ; f ^-^ ■'   •^"' 'V  '■>*  "» 

-  i^i-)'  A  ^oar^  cap  yenapeT  the  plaintiif  to  confent  to  hav6  it  fi- 
llers going  abroad  exai^ined '  upon  interrogatories »  ofto"  l^ire!  to 
kbfent  witx^s  e^ciihjilhed'uffidtr  a  ciHini^icNl*  by  }he.  pcwrtr^he 
jtjjjgf^*  liave  of  putting^of  the'  tridf  J  Btit  Ac/  have  ho  contrd'  In 
tWe  inHancet  ovc^^.t^jp  deiieipdanCi^.  ^    .  ' ; "     '  '• 
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trc  drircn  to  a  court  of  ccjuity ;  wherCu  upon  making  ©ut  a 
proper  ca&i  it  is^oOTe  ujpon^the  grpund  of  being  ncceflary  t9 
a  fair^  impartial,  aim  wmft'ttoiy  trial «./   ' 

The.  locality  W^^i4fl%eqdiB^ccl  by  the  common  law  ftema 
icotifpquenceof  the  antient  locality  of  jurifdi^i^ti;'  Altever 
the  vorld,  anions  tra'n&tbry  follow  the  perfon  of  the  de« 
jfcndaht,  tei*Jtotfal  WttAihitft  be  ditcu'lTca  m'^t  tcrrtitorial 
tribunfaf.    Imaytttfci  si'^Freftchnian  here  fibt  a'dlsbt  contraft* 
cd  abroad ;  but  Iand8  lying In  Friince  liHiftWfued  for  there, 
and  Englifl)  lands  itiaft  be  tvtcA  {of  in  tbb  kittgdom  of  Eng^ 
land.-   Formerly  they  trere  ^futtliy  dcfflrianded  only  iii^riM 
covrt^barondfthci' manor,  where  the'fl^bward  covM  hnnttibn 
no  jurors  but  foeSas  w^re  the  te^anis'^f-  t§ie  lord.  When  tlie 
caide  wai  remo^ed^'td^he'  hundred  otrnmrs  (ttrtetms  to  hare. 
}ften  tKe  eourie^nii  the  Saxon  timetf  ^i)  tbelord  of  die  hnndttd 
had  a  fatrther  |foMi^i^^^'c<Hzvokd^ho4lQ^^ 
yiitt  tft)  Ibtitt  a  jiitf  f  obfe#ving  probablf  alwayato  intomijt 
anidii^themiiftat^  iftiti^berof  tenamt  of  that  manor. whcce** 
in  the  ^pme  ar^ftC^^^W^M  aft^rwatda it cinifrto  the  oMntjr 
fourt,i^  g€ti!ktttll^na^8«xmp&iik^ii^Sm^ 
iuthoTlfy,attd  ^uM  ifni^ancl  a  jiiryiraDandiieinaEitf  histoiui^ 
at lit^e:  but  Was  iMfged  (as  a  mark^of  tfa^of^aal toolli^ 
ofthe  caufe)  to  ttto»n  a  omnpeiem  munber  of  hundfe^oia^^ 
omitting  the  tnfet^  Biftlndion,  if  indeed  ittvor  wfted<^  And 
'when  at  length',  aftef  the  conqvdl,  ibeking't  joftaciarrckar 
the  cognizance  of  the  oaufe  from  die  comity  ooort^  ihaafik 
they  could  havd  fummoned  a  jury  fiom  tny  part  «f  the  kiaf» 
dom,  yet  they  chbfi;  to  take  the  caiife  af  the;  fcfttttd  it,  Wj^ 
all  It's  local  appendages;  triable  by  a  ftatcd  niiad»er  o£liiin«- 
dredors,  mixed  with  pther  froeholders  ^f  the  county*    Tha 
reftridion  as  to  hundredors  hath  gradually  worn  away,,  and 
at  length  entirely  vanilbed*  i  that  oLc;oMmica  ftill  remains, 
for  many  beneficial  purpofes :  but,  as  the  king^s  courts  haVe  [  38J  ] 

a  jutii^lidion  co*extenGve  with  the  kingdom,  there  forely  can 

■  *  ■  • .  ^  .."■'"<>•.•■"'-''■ 

c  TMt  aoMttf  ft  ouq^bec  ^f  mlmr  in«  siififrt  ftf.tU^^MHitjr «£  Perby,  4*.P- 

ftiAccs,  was  the  cafeof  tbt  iflijMtdU  1769..                     ^  ^, 

xdSttd  by  the  houlc  of  lords  In  the  caufc  ^tt  Eiw,  Coftf,  €•  )1.  Wllk*  SO}. 

bctwceadieDufccofDcvoflibifcaiidthe  •  Set  peg.  369. 
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ie  lio  \mpt6pAttj  In  fometimes  le^attfe]^  ftjfcft  th^e  general 
riile^  M^hen  tkc  g):eat  end«  of  j^fllice  1|rzpWt'^a^d  require  an 
wccption. 

I  HAVE  ventured  to  m^k  thpfe  defefts,  tliat  the  juft  pane- 
gyric, which  I  have  given  on  the  trial  by  jury^  migljt  appear 
to  be  the  refult  of  (8ber  refle^ibni  and^iiot  of  entftuGafm  or 
prejudice.  But  diduld  they^  after  all,  cox^^tinue  .tini^medied 
;»nd  unfupplied,  ftill  (with  all  it^s  injpeftcQions)  I  truft  that 
^his  mode  of  decifion  will  be  found  t*he  beft  ,crit^r}on>  for  iq* 
veftigating  the  truth  of  {^Q^  that  vascyer  eftabUQiecl  i^ 
^iny  country,  "    .'.     J 


\'  'J 


-.     .>    : ;  * 
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OF     TUDGMENT,    ani?    4?'^ 


IN  the  prefeht  cliapifer  we  arc  to  cpnllder  the  traitfeiftion$ 
in  a  caufi,"  next  immediately  'ftibfe.quent  to  arguing  tht 
|3emurrcr,  or  tfial  6f  Ae  iffueil  -     •     ' 


*{• 


'  If'  th^  iflue  be  an  rffiic  of  faft  5  and,  upoil  trid  by  tny  oF 
the  method^  mentioned  in  the  two  preceding  chapters,  it  be 
fqund  for  either  rhe  piaintiiF  or  defendant,  dr  fpcdaiiy;  or 
if  the  plaintiff  makes  default,  or  is  nonfuit ;  or  whatever,  in 
(hbrt,  i^  dohd'  fubfedtifefit  to  the  joining  of  ifluc  and  awarding 
the  trial,  it  is  entered  on  recoi*d,  and  is  called  zpo/ha\  T!ht 
fubftance  of  wKich  is,  thajt  poj/lea,  aftirnvardsy  the  fiiid  plains 
tr^Fand  defendant  appeared  by  thcif  attornies  at  the  place  df 
lirial  j  and  a  jury,**'beihg  fworn,  found  fuCh  a  verdidl ;  or^ 
that  the  {daintiff  after  €he  jury  fworn.  piade  default,  aod  did 
not  profecute  his  fuit ;  or,  as  the  cafe  may  happen.  1%is  i$- 
«dded  to  the  roily  which  is  now  rptiirnftd  to  the  court  from 
whkb  'ji( ,  was  fent  *,  and  the  hiftory  of  the  caufe>  frp^i  .the 
lime  \t-yr^  carried  out,  is  tiius  continued  by  the /^^a« 

Next  follows,  fixthly,  the  judgment  of  the  oo^rt  .||p09 
j^rbart  h^s  pMviopily  jailed  \,  both  the  matter  of  law  and  mat- 
.ter  of  fad  being  now  fully  weighed  and  adjured,  "J#dgp^ 

'   rAppwd.  Noil.  56, 
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may  bowcvcar  for  ccrUin  caufts  }^fufpeftde4i  or  finally  arnJUi: 
for  it  cannot  be  entered,  till  the  next, term  after  trial  had^  and 
that  upon  notice  to  the  other  partj.  '  $o  that  if  any 'dcfe£i  of 
jufticc  happened  at  the  trialj  by  fiirprize,  inadvertence,  or 
jnifconduft,  the  party  may  have  relief  in  tnc  court  aboyCj^  by 
obtaining  a  new  trial  \  or  if^  notwithftanding  the  liTue  of 
faft  be  .regularly  decided^  it  appeal^  that  the  cQmplairit  was 
either  not  a£kionable  in  itfelf,  or  not  made  with  fufficient 
prccifion  and  accuracy,  the  party  may  fupcrredc  itj  by  aT- 
icfting  or  Haying  the  judgment   .'  ^ 

I.  Causes  ctjufpending  the  judgment  by  grantBg  a  ni%» 

trials  are  at  prefent  wholly  extr'wftc^  arifing  from'Aittcr  fo* 

reign  to  or  dehors  the  record..    Of  this  fort  ate  w^t  of  notice 

of  trial  \  or  any  flagrant  mifbehaviouT  of  the  party  prcvafKng 

towardii  the  jury,  which  may  have  influenced  their  vciVii£l ; 

or.  any  grofs  miibehaviour  of  the  jury  amon^*  diemlelves; 

alfo  if  it  ap^oarsiiy.-the  judge's^r^port^  e^r^ified{;o  ^|C^  co^rt^ 

that  the  jury  have  brought  in  a  verdi£l  without  or  contrary 

to  evidence,  fo  that  he  is  reafonably  diflatisfied  there^th  ^\ 

or  if  they  have  given  exorbitant  damage^^ ;  or  if  the  judge 

himfelf  has  ihif-direfted  the  jury,  fo  that  they  found  an  yn- 

joftifWblc  vcrdias.fpr..thef€,  a»4  othcK  reafowor^h^Jikc 

kind,  it  is  the  pra£^ice  of  the  court  to  award  a,<if^j .or  fe- 

xood,ir/W.  .  ^t.if .tWA>  june^  ^gf^^  ii)  fh^  i^me  pr  a  finiilar 

.Terdi£l,r  a  third  ^ml  is  ^Idoffit  awarded**';  fo?c  die  law  wiU 

^ot  rcadUy  jttppo&|.tb;it  tl^  yerdiflt  of  ai^y  .one  (ubifequent 

jory  qa|ieountm>xil  the  oj^.of  the  tvro  .preceding  ones  ^i), 

i  ViK^oi  mfi pr'mu  303,  '4.  ^  6  IM.  it*     Sal^  (49, 

,.    «'Comb.  357. 


( i)  If  the  VefdSa  of '^e  jury  f>e  agreeabld  to  ttquify'and  jiiMbe» 

;tlie  cohrt  wKl  tidt-gfant  a  iiew  tliiiy  thongk  there  majr  Im^  ben 

an  error  in  the  admifiloft  of  evidence  dr  iii  Uie  dsve^Mi  «f  die 

"'^'ilnd-lt  wflli  net  be  granted  mwrcly  beciufe  it  hu  beeii^Hte- 

"^rW  aftfr  the  trial,  that  ai*/itneft  examined  was  tncomjiereBt. 

i  r«  i^*  717*    But  exc^iSve  damages  ki  all  Cafes,  except  in  aa 

i  '    .  .'  adioo 
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-  TkE  cxertiii  i)f  tKcfeyut)fetm^^^  of  flie  Vingfi 

cbimsj  in  fetUng  afide  the  Ycrdi£k,of  a  jiiry  andgranting  i 
new  trial,  op  account  of  toifficha^  in  the  jiirofs,  is  of  a 
date  ektrenietv^aHtienW 'IT^  inftanccs,  in  the  ycaf 

Jjookaof  t^e  niFgns  of  EJward  III^  Henry  IV ^  and  ttentf 
Vlli,  ofj^idginentslieihgttayed  (even  after  a  trial  at  barj^atti 
neww/i/rJfs  awarded,  becauft  the  jury  had  eat  and  dtanfe  with-  L  jW  ] 
<)ut  confent  of  the  judge,  and  bccaufe  the  plaintifFHad  privately 
given  a  paper  to  a  juryman'^bcforc  he  was  iworn.  And  upom 
thefe  the  chief  juftice,  Glynn,  in  1655,  grounded  the  firft 
precedent  that  i$  reported  in  our  books  **  for  granting  a  iieir 
trial,  upon  account  of  excejftve  damages  given  by  the  jury  2 
appi;e^ending  with  reafon,  that  notorious  partiality  in  the 
jurors  was  a  principal  fpecies  of  miibehavlour.  A  few  ycaxiij 
befpre,,apraftice  tofllc.rife  in  the  comtnon  pleas*,  ofgrant- 
ingiiew  tria}^upon,th9  mere  certificajte  of  the  judge,  (u£fe» 

-  "•  ±4  Mdw,  Itf,  24; Bra.  Mr*^4s/^'         S  14  Men* TIU  1 9(P^*  ^»  /•  ««> 

"  f  xxfifin*  IF>'  l8 ♦  Src^  Jbr^  ^  en^ ,         *  Styl.  466. 


rrr   '^'iT; 


adtion  for  adultefy,  dre  a  ibfficient  ground  to  grant  a  aew  tria|« 

^e '"court  will  grant  any.ntinibcf  of  new  trials  m  the  fane 
aAion/if  the  jory  find  verdiA^  cohtrai^  Ip  tive  eftahliOved  law. 

A  new  trial  may  be-grantcd  on  account  of  the  mifco^du^of  the 
jury^  as  if  they  haV^  refei-re(l  to  chance  to  deteuniae,thr  party  for 
whom  the,  verdift  was^^iven.  But  the  courts  will  ^lot  hear  any 
affidavit  of  fuch  conduS  from  the  jury  themfelves,  i  T*  R.  ij# 
It  is  generally  faid,  that  there  cannot  be  a  new  trial  in  penal  anions 
and  cnimnarproIeclItidfRi,  wlrcn  there  is^a  verdi^ttor  the  defendant. 
<«likp4aiicipie'of'  tkis-J^iiagi  ^e  great  favoar  which  the  law 
'JkWi  inritiKrHber^,  of <  tii«:  tf^biefi.  But  ti^  lule  does  not  eict«n4 
^  hifonttlitioiis  ii^thfi%9HUm:fti'm  vmtm^P  i  U  the  objea  pf 
thefe  is  now  in  general  to  try  a  right  and  not  to  paniih  an  offence. 
aWtiR%jfi\*  l€or  4oes;  if;^^|x^nd  to. an  aftion  upon  a  penal 
^tilite^in  whicba  verdi4ii|  givpa  for  the  defendant  in  confe^tienct 
pf  kh«  Qoifdire&iofi  o£  the  i^^e*    4  T*  JR.  7 a* 

fortified 
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fNtifie4  ifj  any  tepou  of  the  evid^fice)  th?^  jiip  ¥^B4i£k  ha4 
fzfkd  s)gain(l  his  •pipioo  |  thoi^gh  fh|^  ju(U)^  ^4^^  (who 
fllowi^d  of  n^  trials  ii)  ^^fe  of  nuibeh^ipiiri  (nrfn%^%  of 
Craudi  pf  if  the  yt^^^St  w^f  nqtpifioufly  coofcfarf  to  eridfmce  ^) 
ff fttfiad  tQ  adopl:  thf^t  pr^Qioe  i^  ;]ius  couft  c)f  Ifiing*^ -bench.' 
^4  at  th^t  tim^  k  ^v^a^  ckarlj  held  for  Islw  *i  ibat  H^batere^ 
r  r  -  Df9^te|:  was  of  forqe  to  avoid  a  ypxdiGt,  ought  tQ  be  returned 
.  |ipon  the^f^}  and  not  ]aeTe}y  fi^nnlfed  by  the  cpt^r^i  left 
ipoft^rity  ihQul4  wondef  why  a  jie^v  %feniri  wa^  ^wardedi  with- 
|?|(|  ?ny  /Violent  reaf^n  appearing  upoA  th^  Te^orft*  Bu^ 
^yefy  early  ip  (he  r^igu  of  Cha^le^  due  lecood  new  trials  wer^ 
grwited  upon  affidavits' \  ai^d  the  fqrmer  ftri^nefopf  tlwi 
^«>uirt$  of  laiy>  in  re^efl:  of  npw  triaUj  hayipg  driT^exi  manjr 
|>sirtjes  iptp  courts  of  equity  to  be  relieved  from  oppreflivp 
4rerdiiiSt8«  they  arr  now  more  libera}  in  granting  them  '•  tbe 
4H?yijp  at  piefrnt  adopjfcd  Ijeing  thi^,  jh^t  (^n  gll  cafes  qf 
inoment)  where  juftice  is  not  done  upon  one  trials  the  im 
"juxed  |Jarty  U  entitled  to  another  «, 

Formerly  the  principal  remedy,  for  revcrfal  of  a  rcrdiS; 

Ijnduly  given^  was  by  writ  of  attaint ;  of  which  we  fliall  fpcai^ 

in  the  next  chapter,  and  which  is  at  leaft  as  old  as  the  in'» 

ftitution  of  the  grand  afllfc  by  Henry  IP,  in  lieu  of  the  Nor^ 

]pian  trial  by  battel.     Such  a  fanftion  was  probably  thought 

r  ^80  1  T^^^^^^^^i  when,  'inftead  of  appealing  to  providetice  for  the 

decifion  of  a  dubious  right,  'it  was  referred  to  the  oath  of 

'fallible  or  perhaps  corrupted  men,     Our  anc^ftors  faw,  that 

^  jury  jnjght  give  an  erroneous  yerdiflj  ^d,  SF  they^did, 

jhat  it  pught  not  finally  to  conclude  the  queftion  in  the  firft 

jnftancc  :  but  the  remedy,  which  they  prorided,  fliews  the 

ignorance  and  ferocity  of  the  times,  9nd  the  gmplicity  df  tfc 

^points  then  ufuaUy  litigated  in  the  courts  of  juftice:     Tl^j 

fuppofed  that,  the  law  being  told  to  the  jury  by  Ac  ju^ti 

'  the  proof  of  fa£l:  muft  be  always  fo  clear^  that|  if  tliey  feuml 

k  1  I^U.  »35.   Styl.  praa.  ^eg,  310,  »  i  SW.  ajj,     »  If¥.  J^Q. :.  * 

,pj.fdit.i6s7'  »'4Burr.  S95. 

*  1  f?n>.    Ellx.    616.       Palm,    315.  '^  10  pegaii  inftkutmi  s^igonter  h' 

I  ^fownl.  207.                   '             »'  firta,    ffilifiv*  L'z*  d  J^») 
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U  wrong  veixlia,  they  muft  be  wilfully  ^ni  cotruj>tly  per-^ 
jitifed.  Whereas  a  juror  n^^y^find  a  juft  verdi6l  from  un* 
Yighte^His  n^otiii^eS}  which  can  only  be  known  to  the  great 
fearcher  qf  hearts  :  ajad  be  may^  on  the  contrary,  find  a  ver-^ 
diSt  veryinanifeflly  wrong,  wtthput  any  bad  motive  at  all  it  « 
f^m  Jnexperience  in  b^fl^e^s,  kicapacity,  mifapprehenjRon, 
inattention  to  circumfkatices,  and  a  tboufand  other  innocent 
caufea.  But  fuch  a  remedy  as  this  laid  the  injured  party  u*n* 
iti  an  tnfuperable  hardfliip,  by  making,  a  conviflion  of  ihe 
jurors  for  p^rji^ry  the  condition  of  his  redref$«  . 

,  The  judges  faw  this ;  and  therefore  very  early,  even  tipoil 
tvrlts  of  ailife,  they^devifed.  a  great  variety  of  diftinftions  | 
by  which  an  attaint  might  be  avoided,  and  the  yerdift  fet  to 
tights  in  2(  mp^re  temperate  and  difpaffionate  method  p.  Thui 
If  e:3|ceffeve  Hamage§  were  given,  they  were  moderated  by  the 
difcrption  of  th^  juftices*'.  And  if,  either  in  that,  or  in  anj^ 
other  inftance,  juilice  was  not  completely  done,  through  the 
error  of  either  the  judge  or  the  recognitors,  it  was  remedied 
by  certt^cate  rfq{}!fey  which  was  neither  more  nbrlefs  than  a 
fecond  trial  oiF'the  fame  caufe  by  the  fame  jufy'.  And,  iri 
mixed  or  perConal.  anions,  as  trefpafs  ahd  the  like,  { whereia 
'no  attaint  origin;{lly  lay)  if  the  jury  gave  a  wrong  verdift, 
Ae  }udge«  did  not  think  themfelves  warranted  thereby  to 
j>Tonounce  an  iniquitous  judgment;  but  amended  it,  if  pof<- 
ilble,  byfubfequent  inquiries  of  their  own;  and,  if  that 
could  not  be,  they  referred  it  to, another  examination ■•  [300  J 
"When  afterwards  attaints,  by  feveral  ftatutes,  were  more 
Wnivcrfally  extended,  the  judges  frequently,  even  for  the  raif- 
|>ehaviotir  of  jurymen,  inftead  of  profecuting  the  tvrit  of  at-  j 

X&intj  awardecl  a  fecond  trial:  and  fubfequent  refolutionSf 
for  more  than  ^  century  paft,  have  fo  amplified  the  benefit  of 
this  remedy,  that  the  attaint  is  now  as  obfolete  as  the  trial  by 

T'firii%:7.4.  lir'.^t  ir.  4.  tukHrtnt^f^mfaduntpronuntmtknmi 

9  Jhid.  tr,  i,(,  19.  \t.  it  ideojequi  non  debent  eorum  didum,fed 

'  Uid,  tr»  5.  f .  6.  §  z.  t,  K.  ft.  t  Zu  iOud  emindarttenenturfer  diligenfmrexa^ 

llnil.  415.  'miniit^em* 'SiatttemdijudUartntfcumi^ 

*  Sijuratcris  trraveritif,  djuJtUiarU  rtcurrendam  tr'a  •d    majus  jtedicfunu 

ftcundiAn  esfumdiBum  judk'wm  frtMk*  Brsrft,  1.4.  tr*  5*  «•  4  (  »• 
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taftd  which  it  iuceefded :  and  vn-iixiBiptAai^  fec:#e  te« 
i»mt  of  the  one  as  foon  ts^diff  »^i|r3d^x>f  ilitf  iodxer » nrrAsd 
ken;  I  canncyt  but  again  a^femre^Jithb  dnfibm-bf  fiUfl^ri^g 
tfme  ta  bring  to  perfe£tk>iriiew' wtnefite,.«moi^ica^ 
Iteficiattd  the  (bbj^i  whttih^^fdegoet^/lnuibil&^O]^ 
tience  and  approbation  of  the!  pfeopft^  fn^idAdif  f^iCi^oef- 
fey  or  defire  of  ufing  or  continuing  the  old. 

fr  ererj^  verdifi  waa  final  in  Ac  .firft  iaft^PP^b  il^  ^90^ 
lend  to  deftroy  dm  valoable  method  ditrlillj;  w#  i99B|)4t^W 
a^ay  all  caufes  of  confeqtietxce  toibe^^eci^  f^Qif^t'Stito 
Ac  forms  of  the  imperiai  law^  upon  depo&<io|9  ^;^lit- 
iffg  >  which  might  be  reviewed  in  2,  coittfe  ^tf^i^fie ;^  ^ufes 
eif  great  importance,  titles  to  land,  An4  Iarg4$rjf^«^jft«Q!P$  jof 
commercial  property,  come  often  to  h6  tried  bj^njiirjiy  9ll^^ 
vpon  the  general  ifTue :  where  the&ds  «re  oMi^^t^4i^ 
intricate,  the  evidence  of  great  length  1^  variety^  f»i  iijtoo- 
times  contradi^tipg  each  other  1^  and %licre  the  Qattfft  c^ithe 
difpute  very  frequently  introduces  nibe  qveftMxs'aniiiiifafal- 
ties  of  law*  Either  party  may  be  iurpri2e(I  by  -m  f)(cieficof 
evidence,  which  (had  he  known  of  it%fcodiiiQion)fliibi»iyd 
liave  explained  or  anfwered ;  or  may  be  puzzled  by.'^.le^ 
doubt,  which  a  Httic  recolleftion  would  havc'folved.  In  the 
fcurty  of  a  trial  the  ableft  judge  may  miftafce  the  Iaw,raiidmuf- 
fitc&  the  jury:  he  may  not  be  able  fafo  ftateand  langiLthc 
•  evidence  as  to  lay  it  clearly  before  them,  norto  tak£  oCthe 
'  artful  impreflions  which  have  been  made  on  their .jaiimb  by 
learned  and  experienced  advocates*  The  jury  are  to  gi^etheir 
r  jpi  *T  opinion  injlanter;  that  is,  before  they  feparate,eati^^r  ^bM^- 
And  under  thefe  circumftances  the  mbft  ihtelligent.anibWft 
imentioned  men  may  bring  in  a  verdi£t,  which  ^theytiwuo*^ 
fclves  upon  cool  deliberation  would  viifli  to  fiefr^lfec  *     -j 

Next  to  doing  right;  th»  gt^at  obje{):  iirthc  Admin^i^ 
tion  of  public  juKice  ihould  be  to  give  public  £2^a^»£|ion>  If 
4kc  veriti£i  be  lis^Ie  to  many  objedion^  and  d0i(bts:j^  the 

«  See  pag.  a6S. 
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t>pimOn  of  luS(COiiDfH,76riBvetit  in  the  ^^ioti  of  byrftand€r$> 
•nonparty '^M<mld'gd '^veof  fatirfisd  wntefe ihe  had  a  profpeft  pf 
tavicWfn^it^rcSuicli  ddubts^wo^d with hyn  be  decifiyc  ;  he 
W4>iild  arhtign  the.  Adtermmtmk  a4  mdmfeftly^  unjoft^  and 
abhori9^»ibunU/s/iixc^hetn39giifed  bfd  dpne  him  ^ninpiTj 
without^  plaffittfey  of  rcdrcfs*     7 

''   '■   :     ■        -.  -.  -  k-      ..      « 

Granting  a  new  trial,  under  proper  regulations,  cures 
all  thcfe  inconvertlettcC8,^and  at  the  fame  tihie  preferves  entire 
^nHreridcfs  p€hr£^£lfhsct  mbft  cxcelleiit  method  of  decifion, 
^hith  is  the  gtef f  of  the  Engliih  law.  A  new  trial  is  a  rc- 
heatift^  df  the  Cdufebefore  another  jury;  but  with  as  little 
prejttdide  to  iAthtrpsittjf^t  if  it  had  never  been  heard  before. 
No  advantage  is'taken  of  the  former  verdifl:  on  the  one  fide, 
or  the  rule  of  tdiirt'£or  awarding  foch  fecond  trial  on  the 
other:  and  tiie  fiibfequent  verdid^  though  contrary  to  the 
fiifti  Imports  no  tide  cf  blame,  upon  the  former  jury  j 
who,  had  they^  pofib^ed  the  fame  lights  and  advantages; 
would  probably  have  altered  their  own  opinion.  .  The  parties 
come  better  infbrmtd*  ^c  counsel  bett^eri  prepared,  the  law  is 
more  fully  undeiflopdytbe  judge  is  mere  mailer  of  the  fub- 
ledty  and  nodbing  biiow  iried^but  the  real  merits  of  the  cafe* 

A  STOPiciEKT  ground  muft  however  be  laid  before  the 
cdutt,  to  fatisfy  them  that  it  is  neceiTary  .to  juftice  diat  the 
caiidb  Aould  be  farther  cottfidered^  If  the  matter  be  fuch, 
as  did  not  or  could  not  appear  to  the  judge  who  prefided  at 
nifipritaf  if  is  dilclofed  to  the  court  hy  affidavit :  if  it  arifes 
froflti  what  pailed  at  the  trial,  it  is  taken  from  die  judge's 
information;  whoufuallymakesa  fpecial  and  minute  report 
of  the  evideiiee.  Counfel  are  hearfl  on  both  fides  to  impeaoh 
or  eftablifli  the  verdi6l,  and  the  court  give  their  reafons  at  [  1392  J 
large  why  a  new  examination  ought  or  ought  not  to  be  al* 
lowed*  The  true  import  of  th^  evidence  is  duly  weighed* 
falfe  colours  {»e  tjJcenoff,  and  all  points  of  law  which  arofe 
at  the  trial  arelipon  &11  deliberation  cfearly  exj^labed  aUd 
fetiled. 
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Nor  do  Ae  coum  lencftoo  eaf y  an  ear  to  every  tpplicatiori 
for  a  review  of  the  former  verdidt.  They  muft  be  fatisficdj 
that  there  are  ftrong  probable  grounds  to  fuppofe  that  the 
xnetits  have  not  been  fairly  and  fully  difcufied^  and  that  the 
decifion  is  not  agreeable  to  the  juftice  and  truth  of  the  cafe. 
A  new  trial  is  not  granted,  where  the  value  is  too  inconfider- 
able  to  merit  a  fecond  examination.  It  Is  not  granted  upon 
nice  and  formal  obje£tionS|  wJixich  do  not  go  to  the  xeal  me- 
rits, it  is  not  granted  in  cafes  of  ftrift  right  oi/ummumjus, 
where  the  rigorous  exaflion  of  extreme  legal  juftiee  is  hardly 
teconcikahle  to  confcience.  Nor  is  it  granted  where  the  fcale$ 
•f  evidence  hang  nearly  equal :  that»  which  leads. s^ainU  the 
former  verdidl,  ought  always  vory  fttongly  to  preponderate. 

In  granting  fuch  farther  trial  {which  is  naatter  of  found 
difcretion)  the  court  has  alfo  an  opportunity^  which  it  fel^' 
dom  fails  to  iniprove,  of  fupplymg  thofe  defe£)^  in  this  noode 
of  trial  which  were  ftated  in  the  preceding  cha|>ter  |  bf  layiqg 
the  party  applying  under  all  fuch  equitable  terms,  astns  a&-^ 
tagonift  (hall  defire  and  inutually  offer  to  comply  wi&h :  fuch 
as  the  difcovery  of  fome  fadis  upon  oath ;  the  admiffion  of 
others^  not  intended  to  be  litigated ;  the  prodinSbion  of  deeds^  ' 
books,  and  papers  ^  the  exammation  of  witneffe;,.  infirm  or 
.going  'beyond'fea ;  ai^d  the  like.  And.the  delay  aiid  expenfe 
of  this  proceeding  are  fo  fmall  iftid  trifiing,  that  it  {e^pm  can 
be  moved  for  to  gain  time  or  to  gratify  humour*;  !^hiS,niDd(Uz 
mud  be  made-within  the  firft  four  days  of  the-n^^iit  A^qeeduag 
term>  within  which  term  h  is  ufualiy.  heftrd'  ^tid  decided. 
And  it  is  worthy  obfervatibn^  how  infinitely  ficrperior  to  all 
others  the  trial  by  jury  approves  itfelf,  even  in  the  very  mode 
of  it's  revifion.  In  every  other  country  of  Europey  and  in 
thofe  of  our  own  tribunals  which  conform  themfelvcs  to  the 
t  393  3  procefsof  the  civil  law,  the  parties  are  at  liberty,  'whenever 
they  pleafe,  to  appeal  from  day  to  day  and  from  court  to 
court  opoii  queftions  merely  of  fa£l: ;  which  is  a  pefpetua! 
fonrce  of  pbitinate  chicane,  delay,  and  expenfive litigation''. 

V  Not  many  years  ago  aa  appeal  was      court  of  felTiton  in  Scotland^  la  •  c««fe 
%o«ght  td  the  houfe  gf  lords  from  the      between  Napier  and  Marefarlane.    It 
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With  US  Mnk^  trialk  allowed,  nulefs  there  be  a  manifeft 
miftake,  and  the  fubje£k  matter  be  worthy  of  interpofition. 
The  party  who  thinks  himfelf  aggrieved^  may  ftill,  if  hcf 
pleafes.  Have  recourfe  to  his  writ  of  attaint  after  judgment  $ 
in  Ae  coiirfe  *of  the  trial  he  may  demur  t6  the  evidencfe,  or 
tendier  a  bffl  of  exception*.  Atfdj  if  the  firft'  is  totally  laid 
afid«,  ami- the  trther  tw6  very  feldom  put  in  prafliice,  it  id 
bccaufc  long  txpericnce  has  ihcwn,  that  a  mtotion  for  a  fe- 
cond  trial  is  the  fliortcft,  dieipeft,  and  moft  cfltaiial  cufe 
for  ali  imperfeaioHsin  the  verdiS:  whether  they  arife  from 
the  mHlakcs  of  the  parties  thcmfchres,  of  their  counlU  oif 
attomie%  otieven  of  the  judge  or  jury. 

a.  AUEBiTS  of  judgment  arife  from  intrinfic  caufey,  ap* 
j^ar'^^  Upcm  the  face  of  the  record.  Of  this  kind  are,  firft^ 
where  tlte-  declaration  varies  totally  from  the  original  writ;  as 
where  the  wtitis  in  debt  or  detinue,  and  the  |>laintiiFd<;clares 
in  an  a&ion  on  the  cafe  for  aa  tjfumffit.z  fqr,  the  original 
writ  QQt  of  chancery  hieingtheiowadation  and  warrant  of  the 
whole  pioteediog^  in  the  common  pleas,  if  the  declaration 
doe*  not  puriue  the  nature,  of  the  \inrit,  the  court's  authority 
foully  fails;  Alfo,  fecondly,  where  the  ycMift  materially: 
difiers  from  die  pleadings  aad  ifliie  theieon ;  as  if,  iu  an 
ajlion  fox  words,  it  is  laid  in  the  declaration  that  the  defend- 
ant faid,  *.<.tj)e  plaintiff  ix.a  bankrupt ;"  and  the  verdid  fiuds 
fpecially  that  he  faid,  "  the  plaintiff  nmllbi^  bankrupt."  Or, 
thirdly,  if  the  cafe  laid  iixthe  declaration  isnot  fufficiejit  in 
point  of  bw  to  found  an  aftion  upon. .  And  this*  is  an  inya-* 
liaUe  rule  with  regard  to  arrefts  of  judgment  upon  h%atter  c^  f  ^^4  j 
law,  <^  that  whatever  is  alleged  in^rrelS:  of  judgment  muft  be ' 
*<  fuch.  matter, •  as  would  upon  demurrer  hive.heeu  fuf&cient 
*5  to  livcctum  the  aSiod  or  pleaw'*  As  if,  on  an  aftion  for 
Ikuxder^inccsaUing  the.  ^aintiff  a  Jew,*  the  defendaiit  demes  - 

wa8"ja^ihi{ed'm  Wirch  1745  5 "and,*  "  property  m  an  0*,  adjudgAl  tobtf  of  thtf 
(l?^iMnyinteri0cMory  offers  and  fen-  va!ifc  of  tlifee  gufneaa.  No  pique  or 
t«n(e^b^ojir»^pe3led&-oniani)jpeBfard  -  ip1r]]:.cpv]d  hav?  itiad^  fudh  .a  c^afe,  in. 
as  fat  as  the  courfe  of  proceedings  would  the  court  of  king's  bench  or  commsn 
admit)  was- finally  deternised  in  April  pleas,  have  lafted  a  tenth  of  thetinv,  ex 
1 749  :  the  quefllon  being  only  on  Ihe      have  coil  a  twentieth  part  of  vhe  ejcp^nif. 

'Vol..  III.  Ff  the 
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the  Wonl$9  aad  ifluc  b  joined  ther^n ;.  now^  If  a  verdi£l  be 
found  for  ibc  {ilaintif,  that  the  words  were  aAoally  fpoken^ 
whereby  the  fa£l  is  eftabli(he4>  ftiU  the  defendant  may  move 
in  arreft  of  judgment!  that  to  call  a  man  a  Jew  is  not  a^on- 
able :  anjdj  if  the  ]CO|>rt  be  of  ^at  opinioni  the  judgment 
^^  (hall  be  arreftedj  at|d.  poyer  entered  for  the  plaintiff.  But  the 

rule  will  not  li$}d  e  convifrfoj  <<.  tl^^  eyery  thing  that  may  be 
<<  alleged  a^caMfe^of  demnrrer  will  jbe  good  in  arreft  of  judg<i 
<^  ment  '^^  for  if  a  declaratipn  or  plea  omits  to  ftate  fome  par- 
ticular circumftance,  without  prpving  of  which,  at  the  trial, 
itis  impoffible  to  fiippprtthc  a^ion.  or  defence,  thisomiffiou 
fiiall  be  aided  by  a  verdi£l*  As  if,.in.an  a^iion  of  trefpafs^  the 
declaration  doth  not  allege  that  the  trefpafs  was  committed 
en  any  certain  day  "^^  or  if  the  defiendaot  juftifies,  by  pr^fcnb- 
ing  for  a  right  pf  common  for  his  cattle,  and  does  oojt  plead 
that  his  cattle  were  Iwant  ^Xk^casehant  on  the  land  '  i  though 
either  of  tl^£e'  defeats  m'^ht1>e  good  cau£e  to.  demur  tQ  the 
declaration  or  plea,  yet  if  the  adverfis  party  omits  to  take  ad- 
va.ntage of  fuch  ^miflion  in  due-tiiae,  but  takes  ifiue,  and 
has  a  verdi£k  againit  him,  thefexxceptions  cannot  after  .ver^ 
di£k  be  moved  in  arrefl:  of  judgment. .  For  the  ^Kcrdid  afcer- 
tains  thofe  fadis,^  which  before  from  the  in;lccaxaty  of  the 
pleadings  might  be  dubious ;  fince  the  law  wiU  not  fuppofe,, 
th^t  a  jury  under  the  infpe£lioii  of  a  judge  would  find  a  ver- 
di^  for  the  plaintiff  or  defendant,  unlefs  he  had  iproved  thofe 
circumftances,  without  which  his  general  aUegitiim  is  defec- 
tive !^»    Exceptions  therefore,  that  are  moved  Jn.arreft  of 
judgment,  mud  be  much  more  material  and  g^riqg  than 
'    .         fuch  as  will  Jtutintain  a  demurrer :  or,  in  other  words,  mai^y 
inaccuracies  and  omiHions,  which  would  be  fatal,  if  'cariy 
obikrvcd^  are  rnrrd  hy  a-fubiequent  verdi£k  ;  and  not  fuffercd, 
in  the  laft  ftage  of  a  caufe,  to  unravel  the  whole  pcoceedings* 
f  395  ]  ^H!^  ^  ^^  thing  omitted  ba  effentisd  ta  thca&ion  or  de- 
fence, a,s  if  .the  plauitiff  does  not  merely  ftatc  his  title  in  a 
defedive  manaery^  but  ikt^  fgrth  a  title  that  is  totaUy^defec- 
tiv;e  in  itfelf  f ,  or  if  tjo  an  adion^of  debt  the  defeadtot  pleada 

W^arth.3S9.    '    .      .       .        . ;  .         riMpd.i^i, 
•jrCrrf.  Jac."44i -    c  '  BS4lk.365., 


Digitized  by 


Google 


"^  Ch.  a4.  .               W  R  0  M  c  $•                      295 

;"  not  guilty  inttt2Ld  of  nil  Hebet\  thefe  cannot  be  cured  by  a 

"^  verdift  for  the  plaintiff  in  the  firft  cafe/  or  for  the  defend- 

^'  ant  in  the  fccond. 

n:  _                                                                '     ■ 

1';  If,  by  tjie  mifconduft  or  inadvertence  ctf  the  pleaders,  the 

d  Iffue  be  joined  on  a  fa£i:  totally  immaterial,  or  infuflSicieht  to 

;s  determine  the  right,  fo  that  the  court  upon  the  finding  can** 

li  not  know  for  whom  judgment  ought  to  be  given ;  zs  if,  in  ati 

i::  adlion  on  the  cafe  in  ajfum^tt  againft  an  executor,  he  pleads 

^:  thai  he  himfelf  (inftead  of  the  teftator)  made  no  fuch  pro- 

,3  mife  ^ :  or  if,  in  an  zQXon  of  debt  on  bond  conditioned  to  pay 

i;  money  on  or  before  a  certain  day,  the  defend^t  pleads  pay- 
ment ^«  the  day*';  (which  iffuc,  if  found  for  the  plaintiff,  would 
be  inconplufivc,  as  the  money  might  have  been  jfaid  before  )m 


V' 


\\ 


!•  thefe  cafes  the  court  will  after  verdifl:  award  a  repleader ,  quod 
partes  replacitent :  unlefs  it  appears  from  the  whole  record 
that  nothing  material  can  poffibly  be  pleaded  in  any  Ihape 
whatfoever,  and  then  a  repleader  would  be  fruitlefs**.  And, 
whenever  a  repleader  is  granted,  the  pleadings  muft  begin  di 
novo  at  that  ftageof  them,  whether  it  be  the  plea,  replica- 
tion, or  rejoinder,  Isfc.  wherein  there  appears  to  have  beea 
the  firll:  defedl,  or  deviation  from  the  regular  courfe^ 


If  judgrtient  is  not  by  fome  of  thefe  means  arretted  wifhiA 
the  firft  four  days  of  the  next  term  after  the  trial,  it  is  then  to 
be  entered  on  the  roll  or  record  (a).  Judgments  are  the  fen- 
tence  of  the  law,  {tronotinced  by  the  court  upon  the  matter 

,  .  •  Cro.  EIi«,  77S.  «l  4  Bar.  301,  302. 

b  %  Ventr.  i96»  *  Raym.  45s.    Salk.  579. 


(2)  A  motion  in  krr^ft  of  judgment  may  be  made  at  any  tim9 
before  judgment,  is  a£tqally  entered  op.  Doug,  ^ifi,  Where 
judgirieflt  1^  sliteft^d  each  )>arty  pays  his  owii  cofit.  Ciwp.  407* ' 

If  fli  verdi£E  is  taken  generaily  with  entire  dattage^>  judgment 
may  be  arre^d  if  any  on^  count  in  the  declar^tioii  \i  bad ;  btit^ 
if  diere  is  a  general  vevdi^  of  guilty  upon  an  indianient  c<mfiffit^ 
of  feveral  counts,  and  any  one  count  is  good,  that  is  held  to  b» 
f ancient.     Doug.  730* 

F  f  2  colllaiQcd 
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contained  m  the  record ;  aiid  are  of  four  Ibrts.  Firft^  where 
the  f»fts  are  confcffed  by  tfic  parties,  and  the  law  determined 
by  the  court  j  as  in  cafe  of  judgment  upon  Amurrer :  fecond- 
ly,  where  the  law  is  admitted  by  the  parties,  and  the  faft* 
difputed  J  as  in  cafe  of  judgment  on  a  verdiH :  thirdljr,  where 
£  396  ]  both  the  fa£l  and  the  law  arifing  thereon  are  admitted  by  the 
defendant ;  which  is  the  cafe  of  judgments  by  cmfejftan  or 
default :  or,  laftly,  where  the  plaintifF  is  convinced  that  either 
fa£t  or  law^  or  both,  are>  infufScient  to  (upport  Im  a£lioo, 
and  therefore  abandons  or  withdraws  his  profecution ;  whidl 
'  is  the  .cafe  in  judgments  upon  a  nonfuit  or  Mrdkit, 

The  Judgment,  though  prbriounced  or  awarded  by  the 
judges,  is  not  their  determination  or  fentence,  but  the  de- 
termination a.nd  fentence  of  the  law,  ItTs  the  concluficMt 
that  naturally  aijd  regularly  follows  frpm  the  premifes  of  law 
and  fafl,  which  ftand  thus:  againfl;  him,  who  hath  rode 
over  my  x:6rn,  I  may  recover  damages  by  law  j  'but  A  hath 
rode  over  my  corn  j  therefore  I  Ihall  recover  dtunages  againft 
A.  If  the  major  propofitlon  be  denied,  this  is  a  demurrer  in 
taw:  if  the  minor,  it  is  t6ei>  an.iflue.of  fa£l:  but  if 'both 
be  confefled  (or  determined)  to  be  right,  the  coricruGon  or 
|ud^ment  of  the  court  cannot  but  follow.  Which  judgment 
,or  concluCon  depends  not  therefore  on  the  arbitrary  caprice 
of  the- judge,  but  on  the  fettled  and  invariable  principles  of 
jttftiq^.  The  judgment,,  in  Qiort^  is  the  remedy  prefcribed 
by  law  for  the  redrefs  of  injuries  5  and  the  fuit  or  aftion  i^ 
the  vehi(?le  or  means  of  adminiftering  it.  What  that  remedy 
may  be,  is  indeed  the  refult  of  deliberation  and  ftudy  tppoint 
put,  and  therefore  the  ftile  of  the  judgment  is,  not  that  it  is 
decreed  or  refolved  by  the  court,  for  then  the  judgment 
^might  appear  to  be  their  own  j  but,  "  it  is  confidered,**  jv«- 
Jiderqtum  ejl  per  curiam^  that  the  plaintiiFdo  rec'Ovet  his  da»- 
•  inagss,  his  debt,  bis  p.offbflion,  and.  the  like :  which  im|lics 
.  that  the  judgpaent  is  non^  pf  their  ow/i.^  I^iitthe  a£t  of  law» 
j^roaauncQdand  declared  by  the  coujtt^  afte«  d«i9  defibtratioq 
;,ind inquiry;.  ....    -...  .  .    .,:.- 
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All  tbefc  iijcqies  of  ju4gment3  arc  either  interbcutary  or 
jSo/3[/.  Interlocutory,  JHidgments  are  fuch  as  sure  giyeo  in  th« 
middle  of  %  caufe^  iipon  fome  plea,  proceedings  or  default^ 
wlucba^  oni^y  intermediate^  and  doejs  not  finally  determiue  or 
foqipkte  the  i^  Of  this  nature  are  all;  judgments^  for  thc^ 
plaintiff  upon  pleas  in  abatement  of  the  fuit'or  adiomr  ixi 
whiqh  it  is  confidered  by  the  court^  that  the  defeoidant  da  [  397  ^ 
anfwer  over^  nffpoffdeat  ou/hr^^  chat  is,  put  in  a  tftoic  Aib* 
ftaotial  plea  ^.  It  is  eafy  to  objenre^  that  the  ja^gn^pt  here 
g^cn  is  not  final,  but  merely  inteiiocutory  f^  ixa  ther^  are 
afterwards  farther  proceeding  to  be  had,  when  the  defefidt 
ant  hath  put  in  a  better  anfwer. 

But  the  kiteriacutory  judgment^  niofttifuallyfpoJ&ea  o^ 
are  thofe  incomplete  judgments,  where|>y  the  right  of  the 
plaintiff  is  indeed  eftabliflied,  but  the  quantum  of  damages 
fuftained  by  him  is  not  a{certained:  which  is  a  matter  that 
cannot  be  done  without  the  intervention  of  a  jury.  '  As  by 
the  old^  Gothic  Conftitution  the  caufe  was  not  completely 
finiflied,  till  the  nemlia  or  ]urot$  were  called  in  «'  ad  exactHto^ 
**  nem  decretorumjudicn^  ad  aeflimationem  prettiy  damniy  lucri^ 
*«  {5*^?."  This  can  only  happen  where  the  plaintiff  recovers  ; 
for,  when  judgment  is  given  for  die  defendant,  it  is  always 
complete  as  well  as  final.     And  this  happens,  in  the  firfl; 
place,  where  the  defendant  fuffers  judgment  to  go  againft         .    . 
him  by  default^  or  nihil  didtij  a»  if  he  puts  in  jiopiea  at  att 
to  the  plaintiff's  declaration  :  ^by  confeffion  or  co^/ovifi  aHiom 
neniy  where  he  ackno^leges  the  pliiintlff's  demand  to  be  juft  r 
or  by  nonfuftt  informatusy  when  the  defendaiit's  attorney  dt-  , 
clares  he  has  no  inftruflions  to  fay  any  thing  in  anfwer  to  the 
plaintiff,  ofr  in  defence  of  his  client :  which  is  a  fpccies  of 
judgment  by  default.     If  thiele,  or  any  of  them,  happen  in 
aftions  where  the  fpecific  thing  fued  for  is  recovered,  as  in 
afiions  of  debt  for  a  fum  certain,  the  judgment  is  ahfolutely 
complete.  Alid  therefore  it  is veryufual,  in  order  to  ftrengthen 
a  crcditor*s  fecurity,  for  the  debtor  to  execute.aj^Karrant  of « 

f'aSaund.  30.  8'Sticrabook',  </^J«<rr(7pr/&. /.  i.  c-,4.   '*' 
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attorney  to  foqie  attorney  named  by  thfe  creditor,  em{)o\rering 
him  to  coitfefs  a  judgment  by  either  of  the  ways  juft  now  men- 
tioned (by  miUdicft,  eogmvit  a^onem^  or  nmfutH  mfirmatus) 
in  an  a£Hon  of  debt  to  be  brought  by  the  creditor  againft  thus 
debtor  for  thefpecificfum  dne :  which  judgment,  wheiA  con- 
fcfled,  is^abfolutely  complete  and  bh|ding(3) ;  provided  the 
fame  (as  isalfo  requiitd  in  all  other  judgments)  be  regularly 
doequHUd,  diat  ii^,  abftra£led  and  entered  in  a  book,  accoid-* 
C  398  3  ing  to  thie  diredionsof  ftatute  4  Sr  5  W.  &  M.  c.  20.  But, 
where  damages  are  to  be  recovered,  a  jury  muft  be  called  in 
to  aflcfs  them  y  unlefs  the  defendant,  to  fave  charges,  will 
confefs  the  whole  damages  laid  in  the  declaration :  otherwife 
the  entry  of  the  judgment  is,  •*  that  the  plaintiflF  ought  to  re- 
•*  cover  his  damages,  (indefinitely)  but  becaufc  the  court 
^  know  not  what  damages  the  faid  plaintiff  hath  fuftained. 


(3)  The  periba  to  whom  thif  warmnt  of  attorney  is  given»  has 
all  the  benefit  of  a  judgment  and  execution  againfl  the  debtor's 
perfon  and  property*  without  being  delayed  by  any  intermediate 
proc^fsf  as  in  the  cafe  of  a  regular  fuit.  It  is  frequently  given  by 
a  perfon  arrefted  upon  condition  of  ^is  difcharge,  and  that  longer 
time  (hall  be  allowed  him  for  the  payment  of  the  debt,  or  that 
ibme  other  indulgence  (hall  be  fhewn  him.  But  to  prevent  per« 
ions  in  this  fituation  from  being  impofed  upon*  no  warrant  of  at- 
torney to  confefs  a  judgiaent*  given  by  a  perfon  arrefted  opon 
anefne  procefs,  fliali  be  of  any  force,  unlefs  fo^e  attorney  be 
prefent  on  behalf  of  the  perfon  in  cuftody*  who.  ihall  explain  the 
nature  of  the  warrant*  and  fubfcribe  his  oam^  as  a  witnefs  to  it. 
I  Cromfi*  Fr4tc.  ^16. 

.  .  If  a  warrant  of  attorney  to  confieff  a  judgment  is  given  oncpn* 
ditionally,  pr  without  delay  of  execution*  j^udgment  may  be  figned 
and  execution  may  be  taken  out  upon  the  fame  day  it  is  given; 
and  thus  a  debtor  may  give  one  creditor  a  preference  to  another* 
Who  has  obtained  judgment  after  a  long  litigation.     $  T.  R,  235, 

But  if  judgment  is  not  entered  within  a  year*  the  plaintiff  mud 
sAQve  the  court  for  leave  to  enter  up  judgment  upon  an  affidavit* 
ihiting,  that  the.warrant  has  been  duly  executed*  that  the  debt  it 
'iinfatisfied«  and-  that  the  party  was  living  a  ibort  time  before. 
i  Cromf*  PriU.  316. 

^  therefore 
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**  tbei«£p««  tbe  iheriff'  is  denktianded)  tJiat  by  the  oaths  qF 
^*  tweh«honeil:iand4aw&U  men  he  inquire  in€o.&e  faid  da- 
^  n^ag^Syandret^rBfuchin^uifitioB  into* courts-  This  pro- 
ems 19  ^lk4  A  ^*^^  9f  inquiry :  in  the  execution  of  which  the 
Iheriff  fits  aa  judge,  and  tries  by  a  juryrTuhjeA  to  nearly  the 
fame  law  an<lGondition9:asjh€  txial  byjury  »t  nififrtusy  Whdt 
damagei  the  plaintiff  hath  really  Aiftained;  find  when  thehr 
T€rdi£l  is  given,  wjiich  «iuft.aflbfify&#w^  damages,  the  flieriiF 
returns  the  inquifition,  ^vvhich-  is  entered-  iipon  the  roll  in 
manner  of  a  /gfe«  /  and  there^ipon^  it  is  confidered^  -that  the 
plaintiff  do  reaover  the^zaA-  fum  of  the  damaged  foaSfled. 
In  like  manner,  when  a  demurrer  is^etermined  for  the  plaintiff 
upon  an  adion  wherein  damages^re  recovered  j  the  judgment 
ij^'alfo  incomplete,  without  tlm  kid  of  a.  writ  of  inquiry  (4  )v^ 

. '  Final  judgments  are  fudi  as  at  once  put  an  end  to  the 
a&iiHi'y  by  declaring  that  the  plaintiff  has  either  entitled 
himfelf,*  or  has  not,  to  recover  the.  remedy  he  fues  for.    In 


.(4)  It  has  been  faid,  by  C.  J.  Wilmot,  that  "  this  is  an  in- 
*' .  queft  of  office  to  inform  the  confciencc  of  the  court,  who,  iJF  they  ' 
"  pleafei  may  themfelves  aflefs'the  damages.'*  3  Wilf,  6?. 
Hence'^a  prafticc  is  now  cftabliftied  in  the  cbnrts  of  king's  bench 
and  common  pleas,  in  anions  where  judgnrent  is  recovered  by  de- 
fault upon  a  bin  of  exchange  or  a  prbmiffory  note,  to  refer  it  to  the 
mafter  or  prothonotary  to  afccrtain  what  Is  d lie  for  principal, 
intere(t>  and  cofts^  whofe  report  fuperfedes  the  neceflity  of  a  writ 
of  inquiry.  4  7*.  ^.  275.  H.  BL  541 .  In  cafes  of  difficulty  and 
importance,  the  court  will  give  leave  to  have  the  \^rit  of  inquiry 
executed  before  a  judge  at  fittings  or  niji  fn'uj;  and  then  the 
>udge  a6b  only  as  an  affillant  to  the  fberiff'.  The  number  of  the 
jurors  fworn  upon  this  inquefl  need  not  be  confined  to  twelve;  for 
when  a  writ  of  inquiry  was  executed  at  the  bar'bf  the  court  of  king*s 
^nch,  in  an  z&xon  q£  ftandalum  trid^ndtumt  brought  by  t^e  dukeof 
York  '(a(ierw.aTds  Jaines  the  fecond)  againft  Titus  Oate^,  who 
had  caJjed  him  a  traitor  j  fifteen  were  fwerik  apcn  the  jury,'  ^ho 
gave  all  thQ  damages  laid  in  the  dedaration,  vie^ioo^ooo/.  |n  that 
cafe  theiberiffs  of  Mid<JUfex  fatin  Cfjirl  jpoyieifcd'aj^  the  table  b$v 
loar Jie judges,    iSi.Tr*^%'j.  V;  \    , 

.i  •' '  Ff  4  »hicb 
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which  cafci  if  die  judgment  b«  foe  tfee  |^MAi8v  itdftdifotf #»- 
fidered  that  the  defeQdant  be  cither mielrcod^  ian'hiti  wilful 
delay  of  juftige  iu  not  iauxij}dij#elyjobeyii^  tbo' Ja^':^»  vrifc 
byrendenng  theplaintif  I^a.due.^i.  pr  t^talMn;itp^>M^»f#/i^«^ 
till  he  pay^  a  fine  to  the  king  fop  the  public  i^AUHapefQCMrinhid^ 
is  coupled  with  the  private,  injury,  in  ail  cafes. of  fosos  ^«  o£ 
fallhood  ia  denying  his  own  deed  ^.  or  unjuftlyplaiomigpxo^ 
perty  in  replevin!  or  of  contempt  by  difcd)eying  ,the  com* 
mand  of  the.  king's  writ  or  the  expiefs  piohib^tion  o£aay  flia* 
tute  K  But  now  in  csife  of  trefp^f9>.  ^pcQ^mmtq  a9di^:4«4. 
falfe  imprifonmentt  it  is  providedhy.tbc  ftatme  5  &  6W.  & 
I  399  ]  ^*  ^*  ^^*  ^^^  ^^  ^^^  oi c£^iat  ihaU  ifiiie  £or  this  fioct  nor 
/  any  fine,  be  paid ;  but  the  plaintiff  (hall  pay  6/#  fkdi  to  ttije 
pipper  officer,  and  be  allowed  it  againit  the.  defispdftnl: among 
his  other  cofts.  And  therefore  upon  fuch  judgments  in  the 
common  pleas  they  ufed  to  enter  that  the  fine  was  remitted, 
and  now  in  both  courts  they  take  no  nptice  of  any  fine  or 
.  (saptas.  at  all'°*.  But  if  judgnient  be  for  the  defendant^  thieii 
in  cafe  of  fraud  and  deceit  to  the  court,  or  nrialicjoiis  or  vex-p 
atious  fuits,  the  plaintiff  may  alfo  be  fined  ° ;  but  in  mofl: 
cafes  it  is  only  confidered,  that  he  and  his  pledges  of  profc- 
cuting  be  (nominally)  amerged  for  his  falfe  claim,  profalfi 
flamorefuoy  and  that  the  defendant  may  go  thereof  without 
Z  day,  eat  indefwe  die,  that  is,  without  any  farther  continu-s- 
ance  or  adjournment  ^  the  king*s^writ,  commanding  his  at- 
tend^^nce,  being  now  fully  fatisfied,  and  his  innoceace  pubr 
Jicly  cleared.  *. 

Thus  much  for  judgments ;  to  which  cofts'  are  a  neceflary 
appendage  j  it  being  now  as  wellthe  maximof  oursas  of  the 
civil  law,  that  **  vi^us  viBori  in  expenfts  condemnandtis  ejl  p  .•*' 
(though  the  common  law  did  not  profeffedly  allpw^any,  the 

h  8  Rep.  40.' 61.  1^  I^cp.  60. 

«  S  Rep.  59.    II  Rep.  43/  5  Mpd.  m  Salk.  54^    CsMrA,  390. 

^85.    See  append*  No  II.  §  4.  n  8  Rep.  59, 6e* 

k  F,  N,  B.  121.    Co,  Litt..  \\\.  o  Appendix,  N<?  III.  (  6» 

8  Rep. '60.     I  Roll.  Abr.  3119,    Lill..  RW*3?I#I5* 
£ntr.  379.  C.  B.Wi'^  Aniv  rou  430^ 

amercement 
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aifcieibQmcnt  -of  tfie  vanquiihed  partj  being  his  oiil;  punifli* 
meat*  The  firft  ftatUte  which  gave  cofts,  eo  nomine^  to  the 
dempiKhnt  in  a  #eal  afl^ion  wad  the  ftatute  of  Gloucefter 
^Bdw,  I.  c.  t .  as  did  the  ftatutje  of  Marlbridge  52  Hen.  III- 
d^  6*  to  the  defendant  in  one  particular  cafe,  relative  to  ward- 
flnp  in  chivalry  j  though'in  reality  cofts  were  always  confi- 
derod  jtod  included  ^n  the  quantum  of  damages,  in  fiieh  a£):ion3 
where  damages  are  given ;  and  even  now,  cofts  for  the 
plaintiff  are  always  entered  on  the  roll  as  increafe  of  damages 
by  the  courts. '  But,  becaufe  thofe  damages  were  frequently 
inadequate  to  the  plaintifPs  expenfes,  the  ftatute  of  Gloucefter 
orders  cofts  to  be  alfo  added  ;  and  farther  direfts,  that  the 
ftme  rule  (hall  hold  place  in  all  cafes  where  the  party  is  to  re- 
isover<famages.  And  therefore  in  fuch  aftions  where  no  da- 
rtiages  were  then  recoverable  (as  in  quareimpedit^  in  which  da- 
mages were  not  given  till  the  ftatute  of  Weftm.  2. 13  EdwJ.)  C  4^0  ] 
no  cofts  are  now  allowed  ^  \  unlefs  they  have  been  exprefsly 
given. by  fome  fubfequent  ftatute.  The  ftatute  3  Hen.  VII. 
c.  10.  was  the  fir  ft  which  allowed  any  cofts  on  a  writ  of  error. 
'  But  no  cofts  were  allowed  the  defendant  in  any  fhape,  till  the 
ftatutes  23  Hen.  VIII.  a  15.  4  Jac.  I.  c.  3.  8  &  pW.  III. 
c.  1 1,  and  4  &  5  Ann.  c.  16.  which  very  equitably  gave  the 
defendant,  if  he  prevailed,  the  fame  cofts  as  the  plaintifF 
would  have  had,  in  cafe  he  had  recoverec].  Thefe  cofti$  on 
both  fide3  are  taxed  and  moderated  by  the  protbonotaryj  ot^ 
«ther  proper  officer  of  the  court. 

The  king  (and  any  perfon  fuing  to  hi^  ufe «)  (hall  neither 
pay  nor  receive  cofts  \  for,  befides  that  he  is  not  included 
under  the  general  words  of  thefe  ftatutes,  as  it  is  his  preroga- 
tive not  to  pay  them  to  a  fubjeft,  fo  it  is  beneath  his  dignity 
t6  receive  them.  And  it  feems  reafonable  to  fupp6fe,  that 
the  queeurconfort  participates  of  the  fame  privilege}  for, 
in  a£iions  brought  by  her,  ftie  was  not  at  the  common  law 
obliged  to  find  pledges  of  profecution,  nor  could  be  amerced 
in  cafe  there  was  judgment  again  ft  her  ^     In  two  other  cafea 

<{  Append.  No  II.  §  4,  f  Stat.  14  Hen.  VIII.  c.  8. 

r  loKep.  ii6.  t^p.  N.  B.  lor.  Co.  Lite  133. 
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an  ezempfiimadfo  lies  from  papiigcoAs.-  EzecBtoisaodvi- 
fluiniftrattnrsywbcn  fuiogin  fherigfat  of  tbe  dGCcafedyflnttpf 
none*:  for  the  (bttutc  23  Hcb*  VIIL  c.  15.  ttodmetgire 
cofts  to  defendants,  unleis  where  die  aAimi  fvppofeth  the 
contract  to  be  made  ynA^  or  the  wrong  to  be  done  to,  the 
plaintiff  himfelf  (5  ).  And  paupers,  that  is  foch  w  will  fwar 
tbemfclTes  not  worth  five  pounds,  art,  hy  ftatote  11  Hen. 
VIL  c.  12.  to  have  original  writs  9Xid  fishpoituu  gratis^  aod 
counfel  and  attorney  alllgned  them  without  fee }  and  vea- 
cufedfrom  pay ingcofts,  when  plaintiffs,  by  the  ftalute  23HCIL 
VIII,  c.  15.  butiball  fuffer  other  punifliment  at  the  difcrctioD 
of  the  judges.  And  it  was  formerly  ufual  to  give  fuch  pau- 
pers, if  nonfuited,  tlicir  clcflion  either  to  be  whipped  or  pay 
their  coils'^:  though  that  pra£Ucc  is  now  difnfed '.  Itfccms 
[  401  ]  however  agreed,  that  a  pauper  may  recover  cofts,  thougb 
he  pays  none ;  for  tl)e  counfel  and  clerks  arc  bound  to  giw 
their  labour  to  &'/»,  but  not  to  his  antagonifts  ^  To  prevent 
alfo  trifling  and  malicious  anions,  for  words,  foraffault  and 
battery,  and  for  trcfpafs,  it  is  cnaf^ed  by  ftatutcs  43  Hz* 
c.  ^.  (6)  21  Jac.  I.  c.\6.  and  22  &  23  Car.  II.  c  9.  j  I3^* 

•  CfO.  Jac.  ftS^.     I  Vest.  92.         >  Salk.  506. 

V  I  Sid.  261.     7  Mo<t  114*  y  >  £qo-  Caf.  abr.  125. 

(5)  If  execotors  fuc  as  exccntors  for  money  paid  to  thor  iw 
after  the  teftator's  death,  they  (hall  pay  cofts.  5  ?*.  *•  ^34* 
When  executors  and  adminillrators  are  defendants,  tbey  payoo^S' 
like  other  perTons.     2  Cromp,  Prac.  476. 

(6)  The  43  Eliz.  e.6.  cnads,  thai  where  the  plaintiff  to  aflfp 
iboal  adion»  except  for  any  title  or  intereft  in  lands,  or  for  a  bat- 
tery, recovers  lefs  than  40s.  he  (hall  have  no  more  cofts  than  da- 
mages, if  the  judge  certifies  that  the  debt  or  damages  were  nndtf 
40s.  Bat  if  the  judge  docs  not  grant  fuch.  a  ccrdficaic  to  the  de- 
fendant, the  plaintiff  recovers  full  cofts.  Anions  of  trcfpafs  v/  ^ 
armis,  as  for  beating  a  dog,  arc  within  the  ftatute.  3  ^*  .  ^  ' 
The  certificate  under  this  ftatute  may  be  granted  after  the  trial' 

Tliis  certificaic  is.  to  reftraio  the    cofts ;  but  a  certificate 
under  the   za   &  ^3   Car.  IT.  c.  9,  is  given  in  favour  (A  tW 
plaintiflT  to  extend  them  from  a  fum  under  40/.  to  full  cofts. 
the  defendant  juflifics  the  battery,  the  plaintiff"  fliaU  have  W|  f^^ 
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that,  where  the  Jury  who  try  any  of  thcfe  aftiohs  (hall  ^ive 
lefs  damages  than  40  x,  the  plaintiff  fliall  be  allowed  no  more 
cofts  than  damages;  unlefs  the  judge  before  whom  the  caufe 
is  tried  (hall  certify  under  his  hand  on  the  back  of  the  re- 
cord, that  an  aftuil  battery  (and  not  an  affault  only)  was 
proved,  ot  that  in  trefpafs  the  freehold  or  title  of  the  land 
came  chiefly  in  queftion.  Alfo  by  ftatute  4  &  5  W.  &  M. 
c.  23.  and  8^9  W.  III.  c.  1 1.  if  the  trefpafs  were  com- 
mitted in  hunting  or  fpotting  by  an  inferior  tradesman,  or  if 
it  appear  to  ^e/ wilfully  and  malicioufly  committed,  the 
plaintiff  {hall  have  full  cofts  «,  though  his  damages  as  affeiled 
by  the  jury  amount  to  lefs  than  40/. 

Aftek  Judgment  is  entered,  execution  will  immediately  fol- 
low, unlefs  the  p^rty  condemned  ^thinks  himfelf  unjuftly  ag- 
grieved by. any  of  thefe  proceedings;  and  then  he  has  his  re- 
medy to  revcrfe  them  by  feveral  writs  iii  the  nature  of  app^Isi 
which  we  (hall  conCder  in  thefucceeding  chapter.- 

•-    ■      '       '■.','         ■  '   '    .  ■ !  ^  "  '  ^        '  "^  "''■•• 

without  the  }iiclge^s  certificate^  though « the  damages  jire  under 
40  J. ;  for  it  is  held  the  admiffion  of  the  defendant  precludes  the  ne^^ 
ceifity  of  the  certificate.  But  a  jiiftrfication  of  the  aiTault  only 
will  not  be  fafficient  for  this  purpofe ;  for  the  judge  muft  certify 
an  actual  battery .  3,  T,R,  391.  This  certificate  mud  be  granted 
at  the  trial,     z  Cromp,  Prac.  455. 

In  declarations  for  aflault  and  battery,  there  is  fometimes  a  count 
for  tearing  the  plaintiff's  cloaths ;  and  if  this  is  ftated  as  a  fub- 
•  ftantive  injury,  and  the  jury  find  it  to  have  been  fuch,  and  not 
to  have  happened  in  confeqUence  of  the  beating,  the  plaintiff 
will  be  entitled  to  full  cofts  (i  7*.  R.  656.);  unlefs  the  judge 
iheuld  aiDft  the  defendant  under  the  43  £liz.  c.  6.  So  in  a  tref- 
pafs upon  land,  the  .carrying  away  or  aJj)ortavit  of  any  inde- 
pendent  perfonal  }»roperty  will  entitle  the  plaintiff  to  full  cods^ 
unlefs  the  afportation,  as  by  digging  and  carrying  away  turves* 
is  a  mo3c  or  qualification  of  the  ixti^2S%  upon  the  land.  Doug. 
j2o.  • 
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pp  .PRO  C  E  E  p  IN  Q>S,   IN    TH* 

NATURE*    OP     APPEA^LSI 


PROCEEDINGS,  ia  the  nature  ol  app^a^s  &on»  the 
{|roc€edtng$  of  the-  king's  4^wifts  of  law^  are  of  various 
lunds.:  a<^(^ding  to  the  fubjed  znatter  in  which  they  are 
concerned. . .  They  are  principally  fpur • 

L  A  WRIT  of  attaint :  which  lieth  to  inquire  whether  a 
Jury  ot twelve  men  gave  a  falfe*vcrdi£i*;  thatfo  the  jadg- 
Ittenl  foiiowipg  thereupon  may  bc,r6verfed  j  aJEid  this  mwft 
be  brought  in  the  lifetime  of  him  for  whom  the  verdi£t  was 
given;  and  of  two  at  leikft  oiF  the  jurors  who  gave  it*  This 
lay  at  the  common  law,  only  ujjon  wrij^s  of  a/j^fe  s  and 
feems'to  have  been  co  eval  With  that  inftitution  by  king 
Henry  II.  atthe  inftanceof  his  chief  jiiftice  Glanvil:  being 
probably  meant  as  a  check  upon  the  va|l  power  then  repofed 
in  the  recognitors  of  afllfe,  of  finding  a  verdidl  according  to 
their  own  perfonal  knowlege,  without  the  examination  of 
witnefTes.  And  even  here  it  extended  no  farther  than  to  fuch 
r  ^02  ]  inftanoes,  where  the  iflue  was  joined  upon  the  very  point  of 
affife  (the  heirfliip,  difleifin,  £^^.  j  and  not  on  any  collateral 
matter ;  as  villenage,  baftardy,  or  any  othlsr  difputed  faft. 
In  thefe"  cafes  the  ajife  was  faiS  to  be  turned  into  an  inqueftot 
-  j'^^y*  f^A  vertttiif  injtiratam)  or  tfaafthe  affife  fhould  be 
taken  in  modim  juratae  et  non  in  modum  afftfae  s  that  is,  that 

a  Fihch«  L.  4S4. 
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the  ifiue  fhoidd  be^.iried  by  a  <:oinmoii  jury  or  fitupieft^  ani 
lakat  by  recqgbitoxs  of  if&fe  ^ :  ^nd  then  I  appnEbond  tibat  up 
s^taint  lay  agauiil/the  icqucft  or  jury  that  determined  fuck 
colbteral  iSiw^j  >Kei^er  do  I  find  any  n^ention  made  by 
t>ur  aoticttt  Wf  tisrs^  of  iuch  a  procefs  obtaining  afte;r  the  trial 
Jby  i^^cft  DiT Jtiry«  m  Jslieiold  Nommti  or  feodal  a£lioii$  .pro- 
"feottfted  by>^rit.o£^/f>     Not  did  any  attaint  lie  in  treffipfs^ 
d^Hr  or  ptber  action: per fonal,  i>y  theold  conimon  kw  :  bo- 
caU)Ce,thQ£^.Nri8)r/sjibv^a  deterwn^  by  common  inquefts  or 
juries ^.    At:  Jf ngfh .  tbs  ft9t«kte,ojF  Weftm.  i^  3  Edw.  J. 
<>♦  38.  aliped :»  attaint  to  bcfi\|^4  upon  itiqv^s,  as  wellap 
^qffi/iif  which  'Vorc  taken  upon,  any  plea.  o£  /and  or  of fr^eioiiL 
3ut  this  M^jas  at  tbe'king's  dtfcxetion,  and  is  fo  understood 
hf'^  aitthik'  ofifbta  '1  a  writer  .contemporary  with  the  ft»- 
jtlute;  diough  fir  £dward  Coke '  feems  to  hdLd  a  difFcrent. 
ispiaiot).  Other  fubfequentflatutess  introduced  the  fame  re- 
Xftcdy  m  all  pleas  df  trtrfpajsy  and.  the  ftatute  34  Edw.  III. 
c,  7,  .extewfed  it  to  all  pleas,  whatfiocvct,  pcrfonal  as  well  as 
ical.5  e]|£ept  onjy  the  writ  of.rigktf  'm  fiich  cafe^  where  the 
xnife^  or  iflTue  is  jpi^ed  on  the  ffiere  rights  and  ngt  on  any  coi^ 
lateral  qucfti<?n.     For,  thoiigh  theatjtaint  feems  to  have  been 
.generally,  allpwed  in  ih^  rciga  of  Heory  the  fe^jond  ^  at  the 
fir$  intr94u&ion  of  the  grand  a0ife>  (which  at  tliat  time 
might  ^oiifift.of  only  /w^/tv recognitors,  in  cafe  they  were  ail 
ynapiixipus).  ygtlfubieqnent  authorities  have  hblden,  that  no 
jattaisat  lies  on  a  falfe  verdifi. given  upon  the  mere  right,  ei-  [  404  ] 
,ther  atcomm(Hi.Iaworby  ftatute;  hecaufe  that  is  determin- 
ed by  the  grand  aflTift,  .appealed  to  by  the  party  himfelf,  and 
.apw  cQnfifting  of  ;/?;f/ff|i  jurofs  ^ 

The  jury  who  are  to  try.  this  falfe  verdici  muft  be  twenty- 
four^  and.  are  called  tj[ie  grand  jury  j  for  the  law  wills  not 

b Bfaa.  A  4.  #r.  I.  c.  34.  \  1^  3, . .    ,.  f  246^  ijdf.  »5f. 
44,  tr,  3.,f.  i7v   /r.  5,  «-4-;iiJ*,Vv   .     *.5tat;   i  Myt.  \\J.    St.  j.   c.  6. 
Flct.  /.  5.  c,  a2^  §  8.  Co.,EnU.  61.' i.       5  Edw.  III.  c.  7.    aS  Edw.  HI.  c,  S. 
Booth.  213*  frSeepag.  3^9. 

c  Braa^  4.  u  14.  a.   TItt.  ZJ/X'         »  Bncft.  290,  Flet.  5.  »«.  7.  Btltt. 

d  Ycarb.  28  Ed^V.  III.  15.     17  yf^       243.  h.  12  Hen.  VI.  6..    Bro.  abr.  r. 


^/.  15.    Flct.  5.  22.  \t.  -  Mtuht,/^2,     I  Roll.  ^^r.  280. 

•  A  5.  C22.  §  8  &  i6. 
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^at  the  oatii  of  one  jury  of  twelve  men  (hould  be  attainted  or 
fet  aiide  by  an  equal  number^  nor  by  lefs  indeed  than  double 
the  former  K  If  the  matter  in  difpute  be  of  forty  pounds  va» 
lue  in  perfonalsy  or  of  forty  (hillings  a  year  in  lands  and  te» 
nements,  then  by  fta^tute  15  Hen»  VI.  c.  5.  each  grand  juror 
muft  have  freehold  to  the  annual  value  of  twenty  pounds* 
And  he  that  brings  the  attaint  can  give  tio  other  evidence  to 
•the  grand  jury,  than  what  was  originally  given  to  the  petit. 
For  as  their  verdi£t  is  now  trying,  and  the  queftion  is  whe* 
'  ther  or  no  they  did  right  upon  the  evidence  that  appeared  to 
them,  the  law  adjudged  it  the  higheft  abfurdity  to  produce 
any  fubfequent  proof  upon  fuch  trial,  and  to  condemn  the 
prior  juri(<ii£lion  for  not  believing  evidence  which  tKey  ne* 
•rer  knew.  But  thofe  againft  whom  it  isbrou^are  dlow«- 
edy  in  affirmance  of  the  firft  v«rdi£l,  to  produce  new  matter': 
becaufe  the  petit  jury  may  have  formed  theif  verdift  upon 
evidence  of  their  own  knowlege>  which  never  appeared  ia 
court.  If  the  grand  jury  found  the  verdifl:  a  faUe  one^  the 
judgment  by  the  common  law  was,  that  the  jurors  (houlct 
lofe  their  libmram  legem  and  become  for  ever  infamous ;  fhould 
forfeit  their  goods  and  the  profits  of  their  lands  $  fliould 
themfelves  be  imprifoned,  akid  their  wives  and  children 
thrown  out  of  doors  ;  ihould  have  their  houfes  rafed,  their 
trees  extirpated,  and  their  meadows  ploughed ;  and  that  the 
plaintiff  ihould  be  reftored  to  all  that  he  loift^y  reafon  of  the 
unjuft  verdif^.  But  as  the  feverity  of  thU  t>umfliment  had 
it's  ufualeffe£l,  in  preventing^  the  law  from  being  executed^ 
[  405  3  therefore  by  the  ftatute  11  Hen.  VII.  c.  24.  revived  by 
23  Hen.  VIIL  c.  3.  and  made  perpetual  by  13  ;Eliz,  c.  25. 
an,  attaint  is  allowed  to  be  brought  after  the  death  of  the  . 
party,  and  a  more  mocterate  puniihment.was  infli£i:ed  upon 
attainted  jurors ;  viz*  perpetual  infamy,  and,  if  the  cauf^  of  . 
a£Uon  were  above.  40/  value, -a  forfeiture  of  20/  apiece . 
by  the  jurors ;  or,  if  undergo  /,  then  5  /  apiece ;  to  be  di-^ 
Tided  between  the  king  and  the  party  injured*  So  that  a^  mat 
may  now  bring  an  attaint  either  upon  the  (Utute  oraf  com** 

kBra^.  /.  4.    tr.  ^.'c.  4.'    j  i.  I  Finch.  t«  ^86»         .     ,  ,    i.  ..  < 

Fleu /.  5.  tf.  21.  §  ?•  ~ 
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mon  law,  at  his  cleftipii  ~ ;  an4  in  botfc  of  them  may  veytxfy 
the  former  judgiapiqnt*  But  the  prai^icc  of  fetting  afide  ver- 
difts  upon  motiQJU  and  granting  new  trials ,  has  fo  fuperfed- 
cd  the  ufc  of  bpth.fpTtsof  attaiiJts,  that  I  have  observed  very 
few  inftaaces  of  an  attaint  in  our  books,  later  than  the  fixr 
tccnth  century",  By  the  old  Gothic  con&itution  indeed,  np 
.certificate  of  a  judge  was  allpwed,  in  matters  of  evidence,  to 
countervail  the  oath  of  the  juty :  hut  their  ver4i<^,.  hpwever 
erroneous,  was  abfolutcly  final  and  conchifive.  Yet  there 
was  a  proceeding,  fipm  whence  our  attaint  may  be  derived. 
—-If,  upon  a  lawful  trial  before  a  fuperior  tribunal,  the  jury 
were  found  to  have  given  a  falfc  verdifl,  they  were  fi^^,  anf 
rendered  infamous  for  the  future  **! 

II.  The  writ  of  Jeceit,  or  aftion  on  the  cafe  in  nature  oi 
it,  niay  be  brought  in  the  court  of  common  pleas,  to  rev.erfdr 
a  judgment  there  had  by  fraud  or  collufion  in  a  real  adliouj 
whereby  lands  and  tenements  have  been  recovered  to  the 
|>rejudice  of  him  that  hath  right.  '  But  of  this  enough  hath 

been  obferved  in  a  former  chapter  p. 

''i 

III.  An  audita  querela  h  where  a  defendant,  againft  whom 
judgment  is  recovered,  and  who  is  therefore  in  danger  rof 
execution,  or  perhaps  a£tually  in  execution,  may  be  relieved  T  4^^^  1 
upon  good  mattet  of  difchargc,  which  has  happened  fincc 

the  judgment :  as  if  the  plaintiff  hath  given  him  a  general 
releafe  5  or  if  the  defendant  hath  paid  the  debt  to  the  plain- 
tifff  without  procuring  fatisfaftion  to  be  entered  on  the  re- 
cord. In  thefe  and  the  like  cafes,  wherein  the  defendant  hath 
good  matter  to  plead,  but  hath  had  no  opportunity  of  plead- 
ing It,  (either  at  the  beginning  of  the  fuit,  or  puis  darreiiy 
continuance^  which,  as  was  fliewn  in  a  former  chapter  **,  mud 
always  be  before  judgment)  an  audita  querela  lies,  in  th^  na- 
ture of  a  bill  in  cquky,  to  be  relieved  againft  the  opprclJion 

»  3  Inft.  164*  «<  tur  iniottist  dt  caetero  ferjuri  tt  int^ 

ft  Cfo.  tWt.  309.    Cro  J»c.  90.  <«  tahilei:'    Stiernhoglt  4i  jun  Go^k^ 

^**Sitawten:tvid<itti0riufnent9'ftU  /.  i.  c.  4. 

**Jiimjur(iffecon'Oiac0ntur(idqu9dJvft'  9  See  pag-  »*$[. 

*  r'mtJHdkiumcognoJcindthHjmutpun^  ^  See  paf*  310.    . 
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f}{  the  pltinttflr.    It  IS  a  <nrit  direfited  to  the  courts  ftating 
tfiat  the  complaint  of  the  def«ndalnt  hath  heen  heard^  atddka 
querela  defendentis^  and  ihoa  fetting  out  the  inaeier  of  the 
complaint,  it  srt  length  enjoins  the  court  to  call  the  parties 
htfott  them,  and,  having  heard  their  allegations  and  proofSi, 
to  cauTe  juftice  to  he  done  between  them'.    It  ^Xfo  lies  for 
bail,  when  judgment  is  obtained  agatnil  them  hjfctre facias  to 
anfwer  the  debt  of  ^ir  principal,  and  it  happens  ^terwards 
that  the  original  judgment  againft  their  principal  is  rev^rfed : 
for  here  the  bail,  after  juxigment  had  againft  them,haTe  Ho  op^ 
portunhf  to  ^/^du/ this  fpecial  matter,  and  therefore  tbeyihali 
iiave  rcdrefs  by  audita  querela  ^;  which  is.  a  writ  of  a  mofl  re- 
medial nature,  and  feems  to  ha?e  been  invented,  left  in  any 
xCafe  there  fliould  be  an  oppreffive  defe£k  of  juftice,  where  a 
party,  who  hath  a  good  defence^  is  too  late  to  make  it  in  the 
ordinary  forms  of  law.     But  the  indulgence  now  Ihewn  by 
the  courts  in  granting  a  fummary  relief  upon  motion,  in 
cafes   of  fuch  evident  opprefliou',   has   almofi.  rendered 
ufelefs  the  writ  of  audita  querela^  and  driven  it  quite  but  of 
pra£tice« 

IV.  But,  fourthly,  the  principal  method  of  te^efs  for 
erroneoiu  judgments  in  the  king's  courts  of  record,  is  by 
noni  of  error  to  fome  fuperior  court,  of  appeal. 

L  407  3  ^  WRIT  of  error  ^  Jics  for  fome  fuppofed  miftake  in  the 
proceedings  of  a  court  of  record  5  for,  to  amend  errors  in  a 
bafe  court,  not  of  record,  a  writ  oifalfe  judgment  lies  ".  The 
writ  of  error  only  lies  upon  matter  of  law  arifing  upon  the 
face  of  the  proceedings;  fo  that  no  evidence  is  required 
to  fubftantiate  or  fupport  it :  there  being  no  method  of  re- 
Verfing  an  enor  in  the  determination  oi  faBsy  but  by  an 
attaint,  or  a  new  trial,  tp.  correft  the  millakes  .of  th^  former 
verdift.  .  ,   * 

Formerly  the  fuitors  were  much  perplexed  by  writs  rf 
%xxoi  brought  upon  very  flight  and  trivial. grounds,  as 'mif- 

Jt  Jlacb.  L.  488.     F.  N.B.  10*.  t  ApfwhM.  iT^m:  §  6. 

fiRoll.  Abr.  308';        .  -     «iFidrfi.'L.*484.  .    ~   - 

•  Lord  Ray  m.  439;    .    t-  -  •  ^  -.    1         .  ', - 
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fptllings  and  Other  ttiiftakes  of  the  clerks,  all  which  might' 
be  amended  at  the  common  law^  while  all  the  proceedings 
were  in^^^^;  for  they  were  then  confidered  as  only  injieriy 
and  therefore  ftobjedl  to  the  conti^ol  of  the  courts.  But,  when 
<>nce  the  record  was  made  up,  it  was  formerly  held,  that  by 
the  common  law  no  amendment  could  be  jperniitted,  unlefs 
within  the  very  term  in  which  the  judicial  aft  fo  redotded  was 
done :  for  during  the  term  the  record  is  in  the  breaft  of  the 
court;  but  afterwards  it  admitted  of  no  alteratioii*.  But  now 
the  courts  arc  become  more  liberal ;  and,  whera  juftide  re- 
quires it^  will  allow  of  ahicndments  at  any  time  while  the 
fuit  is  depending^  notwithftanriing  the  Jrecord  be  made  up,  and 
the  term  be  paft.     For  they  at  prefent  confider  the  proceed- 
ings as  in  fierty  till  judgment  is  giveh  ;  ahd  therefore  that, 
tin  then,  they  have  power  to  permit  amendments'  by  the  com- 
mon law  i  but  when  judgment  is  onte  given  and  enrolled, 
iio  amendment  is  permitted  in  any  fubfequent  teritt  y.     Mif- 
takes  are  alfo  efifeftualiy  htVptA  by  the  ftatutes  of  amendment 
VluA  jeofails:  fo  called^  becaufe  When  ii  pleader  perceives  any 
flip  in  the  form  of  his  proceedings,  and  acknowleges  fuch 
ctror  (jeofaite)  he  is  at  liberty  by  thofe  ftatutes  to  artiend  it ; 
which  amendment  is  feldom  aftu^Uy  made,  but  the  benefit 
bf  the  a£ts  IS  attained  by  the  court's  overiooking  the  excep-  [  4^8  J 
tion*.    Thefe  ftatutes  are  many  in  tlumber,  ahd  the  provifions 
in  them  too  minUte  to  be  here  taken  tiotice  of,  otherwife  than 
by  referring  to  the  ftatutes  th&mfelves'' ;  by  which  all  trifling 
exceptions  are  fo  thoroughly  guarded  againft,  that  writs  of 
ierror  cannot  now  be  maintained,  but  for  foftic  material  mif-     > 
take  affigned. 

.  This  is  at  prefent  the  general  do£trine  of  amendments ; 
and  it's  rife  and  hiftory  are  fom^what  curious.  In  the  early 
ages  of  our  jurifprudence,  when  all  pleadings  were  ore  tenusy 

■«^fBurr  1099;  &  15.    3z  Hen.  VIII.  c  30.  18  Eiiz. 

X  Co.  Utt.  a6o.  C.14.21  Jac. I.  c.  13.  i6&i7Car.  II. 

y  Stat.  II  Hen,  IV.  c.  3.  c.  8.  (ftUcdin  1  Vcntr.  100.  an  omni- 

«  Stnu  loii.  potent  ad)  4^5  Ann.  c.  x6.  9  Ann. 
•  Stat.  14  £dw.III.  c.  6.  9  Hen.  V.      «.  20,     5  Geo.  1.  c.  j  3. 

«.  4. 4 Hen.  VI.  c.  3.  8  Hen.  VI.x.  i». 

Von  III.  Gg                     ^                           if 
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if  a  flip  was  perceived  and  objeacd  to  by  the  oppofitc  party 
or  the  court,  the  pleader  inftantly  actaowlegcd  his  error  and 
tcfkified  his  plea  j  which  gave  occafion  to  that  length  of  dia- 
logue reported  in  the  antient  year-books.  So  liberal  were 
then  the  fentiments  of  the  crown  as  well  as  the  judges,  that 
fn  the  ftatute  of  Wales,  ftiade  at  Rothelan,  12  Edw.  L  the 
pleadings  are  direfted  to  be  carried  on  in  that  principality, 
^^  Jme  calumpnia  ^erhorum^  mn  obfervata  ilia  dura  confuetudine^ 
«  qui  cadit  afyllaba  cadif  a  iota  caufaJ^  The  judgments  were 
entered  up  immediately  by  the  clerks  and  officers  of  the  court  % 
and,  if  any  mif-entry  was  made,  it  was  reftified  by  the  mi- 
nutes, or  by  the  remembrance  of  the  court  itfelf- 

When  the  treatife  by  Britton  was  publifhed,  in  the  name 
and  by  authority  of  the  king,  (probably  about  the  13  Edw.  I. 
becaufe  the  laft  ftatutes  therein  referred  to  arc  thofe  of  Win- 
chefter  and  Weftminfter  the  fecond)  a  check  feems  intended 
to  be  given  to  the  unwarrantable  pra£lices  of  fome  judges^ 
who  had  made  falfe  entries  on  the  rolls  to  cover  their  own 
toifbehaviour,  and  had  taken  upon  them  by  amendments  and 
rafures  to  falfify  their  own  records.    The  king  therefore  de- 
clares** that  "  although  we  have  granted  to  our  juftices  to 
r  ^09  ]  "  make  record  of  pleas' pleaded  before  them,  yet  we  will  not 
"  that  their  own  record  (hould  be  a  warranty  for  their  own 
««  wrong,  nor  that  they  may  rafe  their  rolls,  nor  amend  them, 
*«  nor  record  them  contrary  to  their  original  enrolment.** 
The  whole  of  which,  taken  together,  amounts  to  this,  that 
a  record  furreptitioufly  or  erroncoufly  made  up,  to  ftifle  or 
pervert  the  truth,  ihould  not  be  a  fan£t ion  for. error;  and 
that  a  record,  originally  made  up  according  to  the  truth  of 
the  cafe,  (hould  not  afterwards  by  any  private  rafure  or 
amendment  be  altered  to  any-  finifter  purpofe. 

But  when  afterwards  king  Edward,  on  his  return  from 

his  French  dominions  in  the  feventeenth  year  of  his  reign, 

after  upwards  of  three  years  abfencc,  found  it  neceffiry  (or 

/    ,        convenient,  in  order  to  replenifli  his  exchequer)  to  profccutc 

*  Brit,  promt  2,  3, 

his 
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his  judges  for  their  corruption  and  other  mal-pra£iices,  the 
pcrverfion  of  judgments  and  other  manifold  errors  S  occa- 
iiofied  by  their  erafing  and  altering  records,  were  among  the 
caufes  afligned  for  the  heavy  punifhments  inflifted  upon  al- 
moft  all  the  king's  juftices,  even  the moft  able  andupright *; 
The  feverity  of  which  proceedings  feems  fo  to  have  alarmed 
Ae  fucceeding  judges,  that,  through  a  fear  of  being  faid  to  [  410  J 
do  wrong,  they  hefitated  at  doing  Tfrhat  vms  right.  As  it 
was  fo  hazardous  to  alter  a  record  duly  made  up,  even  from 
compaflionate  motives,  (as  happened  in  Hengham's  cafe. 


c  yudlcla  per'verterunty  et  in  aliU  er- 
Ttmftrunt  (Matth.  Weft.  A.  D.  I289.) 
*  Among  the  otlier  judges,  fir  Ralph 
Heagham  chief  juftict  of  the  kiog** 
t>ench  is  fald  to  have  been  fined  7000 
marks,  fir  Adam  Stratton  chief  baron 
of  the  exchequer  340C0  marks,  and 
Thomas  Waylan4  chief  juftice  of  the 
common  pleas  to  have  been  attainted  of 
felon V,  and  to  have  abjured  the  realm, 
w'ith  a  forfeiture  of  all  his  eftates ;  the 
\vhole  amount  .of  the  fofftitures  being 
upwards  of  1 00000  nfarks,  or  70000 
pounds.  (3  Pryn.  Rec.  401,  402.)  An 
incredible  fum  in  thofe  days,  before  pa- 
per credit  was  In  ufe,  and  when  the  an- 
nual f'lary  of  a  chief  juftice  was  only 
iixty  marks.  Chuf.  6  Edto.  J.  m.  6. 
Pugd.  chrQK,  fer,  26.)  The  charge 
againft  fir  Ralph  Hengham  (a  very 
learned  judge,  to  whom  we  are  obliged 
fot  two  excellent  treatifes  of  practice) 
was  only, .  according  to  a  tradition  th?t 
was  current  in  Richard  the  third^s  time, 
(Year-book,  M.%  Ric,  III.  lo  )  his  al- 
tering out  of  mere  compafiion  a  fine, 
which  was  fet  upon  a'  very  poor  maoy 
from  i^s.  44/.  to  61.  8J.,  for  which  he 
Was  fined  ?oo  marks;  a  more  probable 
fum  than  7000.  It  is  true,  the  book 
calls  the  judge  fo  puniflied  Ingham  and 
not  Hevgham  .*  but  I  find  no  judge  of  the 
mmto^higbam  in  Dugdale's  Seriii ;  and 
£r  Edward  Coke  (4 1«^,  255.)  and  fir 

G 


MatthcwHalc ( 1  P.  C,  646. )  underftasd 
it  to  have  been  the  chief  juftice.  And 
certainly  his  ofifence  (whatever  it  was) 
was  nothing  very  atrocious  ordifgracefnl: 
for  though  removed  from  the  king*t 
bench  at  thjs  time  (together  with  the 
reft  of  the  judges)  we  find  him  about 
eleven  years  afterwards  one  of  the  jufticei 
in  eyre  for  the  general  perambulation  of 
the  forefts ;  (Rot,  perambuL  fortfi,  in 
turrlLond.  29  Edw,  ti  m.  8.)  and  the 
next  year  made  chief  juftice  of  the  com- 
mon  pleasj  Fat.  49  Edw.  I.  m.  f* 
Dugd.  ebrcn,  fer.  32.)  in  which  ofiice 
he  continued  till  his  death  in  2  Edw.  II» 
(Clauf,  jEdwJlm,jg.Pat.  lEdw.JI. 
ff>  I.  ».  9.  Dugd.  34.  Sclden  pitf.  to 
Hengham.)  There. is  aft  appendix  to 
this  tradition,  remembered  by  juftice 
Southcote  in  the  reign  of  queen  Eliza* 
beth;  (3  Inft.  72.  4  Inft.  255.)  that 
with  this  fine  of  chief  juftice  Hengham 
\  clock  houfe  was  built  at  Weftminfter, 
alnd  furniihed  with  a  clock,  to  be  heaid 
into  Weftmintter-hall.  Upon  which 
ftory  I  (hall  only  remark,  that  (what- 
ever early  Lnftances  may  be  found  of  the 
private  exertion  qf  mechanical  genius, 
in  conftru£ting  horological  machines) 
clocks  came  not  into  common  vie  till  an 
hundred  years  afterwards,  about  the  end 
of  the  fourteenth  century.  ( Ency^loptdu* 
tit.  horlugt.  6  Rym.  Foed.  590.  Der- 
ham's  Artif.  Clockmaker.  91. 

S  «  which 
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\9hich  itt  ftriftncfa  yms  certainly  indcfenfiblc)  they  refolded 
not  to  toucK  a  record  any  more ;  but  held  that  eren  palpable 
errors^  when  enrolled  and  the  term  at  an  end,  were  too  facred 
to  be  redlified  or  called  in  queftion :  and,  becanfe  Britton 
had  forbidden  all  criminal  and  dandeftine  ^tefations,  to 
ipake  a  record  fpeak  a  falfity,  they  conceiTed  that  they 
might  not  judicially  and  publicly  amend  it,  to  make  it 
agreeable  to  truth.  In  Edward  the  third's  time  indeed, 
they  once  ventured  (upon  the  certificate  of  the  juftice  in 
eyre)  to  eftreat  a  larger  fifie  than  had  been  recorded  by  the 
clerk  of  the  court  below  * :  but,  inftead  of  amending  the 
clerk's  erroneous  record,  they  made  a  fecond  enrolment  of 
what  the  juftice  had  declared  ore  tenus;  and  left  it  to  be 
fettled  by  pofterity  in  which  of  the  two  rolls  that  abfolute 
verity  rcfides,  which  every  record  is  faid  to  import  in  itfelf  ^ 
And,  in  tlie  reigr)  of  Richard  the  fecond,  there  areinftances^ 
of  their  ref  ufing  to  amend  the  moft  palpaUe  errors  and  mi£- 
entries,  unlefs  by  the  authority  of  parliament. 

To  this  real  fullennefs,  but  afieded  timidity  of  the  judges^ 
fuch  a  narrownefs  of  thinking  was  added,  that  every  flip 
(even  of  a  fyllable  or  a  letter  h)  was  now  held  to  be  fatal  to 
j^  41 1  ]  the  pleader,  and  overturned  his  client's  caufe  **  If  they  durft 
not,. or  would  not,  iet  right  mere  format  miftakes  at  any 
time,  upan  equitable  terms  and  conditions,  they  at  leaft 
fhould  have  held,  that  trifling  objeflions  were  at  all  times 
inadmifllble ;  and  that  more  folid  exceptions  in  point  of  form 
came  too  late  when  the  merits  had  been  tried.  They  might 
through  a  decent  degree  of  tcnderncfs,  have  excufed  them- 
felves  from  amending  in  criminal,  and  eipecially  in  capital, 
cafes.  They  needed  not  have  granted  an  amendment,  where 
it  would  work  an  injuftice  to  either  party ;  or  where  he  could 
not  be  put  in  as  good  a  condition,  as  if  his  adverlary  had 

«  r  Hal.  p.  G,  647.  I  In  thofe  days  iC  wm  ftriaiy  tnie^ 

f  I  Leoir.  fSj.    Co.  Litt.  117.  Sec      what  Ruggle  (in  Kit  ignoramus  has  hw- 

P^g-  S 1 ' »  iliorou  fly  applied  ttf  more  aDOdem  pCnd- 

f  I  Hal.  P.  C.  64S.  iiTgs)  "  in  no/Tru  lege  unum  i 


h  Stat.  14  Edw.  III.  c.  6.  «  tit  tttvm placitum^' 
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madt  no  miftake.  And^  if  it  was  feared  that  an  amendmeiit 
after  trial  might  fttbjed:  the  jury  to  an  attaint^  how  eafy  was 
it  to  make  waiving  the  attaint  the  condition  of  allowing,  the 
amendment !  And  yet  thefe  were  among  the  abfurd  reafona 
alleged  for  never  fuffering  amendments  at  all  ^  ! 

The  precedents  then  fet  were  afterwards  moft  religioufly 
followed  *,  to  the  great  obftru£lion  of  juftice,  and  ruin  of 
the  fuitors ;  who  have  formerly  fuffered  as  much  by  this 
fcrupulous  obftinacy  and  literal  ftrifltnefs  of  the  courts,  as 
they  could  have  done  even  by  their  iniquity.  After  verdidls 
and  judgments  upon  the  merits,  they  were  frequently  re- 
verfed  for  flips  of  the  pen  or  mif-fpellings :  and  juftice  was 
perpetually  intangled  in  a  net  of  mere  technical  jargon.  The 
legiflature  hath  therefore  been  forced  to  interpofe,  by  no  lefs 
tha«  twelve  ftatutes,  to  remedy  thefe  opprobrious  niceties : 
and  it's  endeavours  have  been  of  late  fo  well  feconded  by 
judges  of  a  more  liberal  call,  that  this  unfeemly  degree  of 
ftridnefs  is  almoft  entirely  eradicated  \  and  will  probably 
in  a  few  years  be  no  more  remembered,  than  the  learning 
of  eflbins  and  defaults,  or  the  counterpleas  of  voucher,  are 
9t  prefent.    But,  to  return  to  our  writs  of  error. 

If  a  writ  of  error  be  brought  to  reverfc  any  judgment  of  [  410*  ] 
an  inferior  court  of  record,  where  the  damages  are  lefs  than  ^ 

ten  pounds ;  or,  if  it  is  brought  to  reverfc  the  judgment  of 
uny  fuperior  court  after  verdift,  he  that  brings  the  writ,  or 
that  is  plaintiff  in  error,  muft  (except  in  fomc  peculiar  cafes) 
find  fubftantial  pledges  of  profecution,  or  bail":  to  prevent 
delays  by  frivolous  pretences  to  appeal ;  and  for  fecuring 
payment  of  coits  and  damages,  which  are  now  payable  by 
the  vanquifhed  party  in  all,  except  a  few  particular,  in- 
ftanccs,  by  virtue  of  the  feveral  ftatutes  recited  in  the 
piargin ". 

A  WRIT  of  error  lies  from  the  inferior  courts  of  record  in 
England  into  the  king's  bench  ^,  and  not  into  the  common 

k  Styl.  207.  1X1.  c.  7Q. 

I  8  Rep.  156,  &c,  "  3  Hen.  VII.  c.  xo.  13  Car.  II.  c.  s. 

m  Stat.  3  Jac.  I.  c.  8.    f  |  Car.  II.  8  &  9  W.  ill.  c.4  x.4  and  5  Ann.  c.  16. 

c«  ».  x6  &  17  Car.  II.  c.  8.  19  Geo.  o  See  chap.  4. 
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pleas  K    Alfo  from  the  king's  bench  in  Ireland  to  the  king's 
bench  in  England  (i)-     It  likewife  may  be  brought  from  the 
common  pleas  at  Weftminfter  to  the  king's  bench ;  and  then 
from  the  king's  bench  the  caufe  is  removeable  to  the  houie 
of  lords.  From  proceedings  on  the  law  fide  of  the  exchequer 
Z  writ  of  error  lies  into  the  court  of  exchequer  chamber  be- 
^fore  the  lord  chancellor,  lord  treafurer,  and  the  judges  of  the 
court  of  king's  bench  and  common  pleas  {2 ) :  and  from  thence 
|t  Kes  to  the  houfe  of  peers.    From  proceedings  in  theking^s 
bench,  in  debt,  detinue,  covenant,  account,  cafe,  eje£lment, 
or  trefpafs,  originally  begun  therein  by  bill,  (except  where 
the  king  is  party)  it  lies  to  the  exchequer  chamber,  before 
the  juftices  of  the  common  pleas,  and  barons  of  the  exche- 
quer;  and  from  thence  alfo  to  the  houfe  of  lords'! ;  but 
where  the  proceedings  in  the  king's  bench  do  not  firft  com* 
inence  therein  by  bil|,  but  by  original  writ  fued  out  of  chan«- 
cery  %  this  takes  the  cafe  out  of  the  general  rule  laid  down 
{[  4x1  ♦  jby  the  ftatutc*  j  fo  that  the  writ  of  error  then  lies,  without 
any  intermediate  (lage  of  appeal,  dire^ly  to  the  houfe  of 
lords,  the  dernier  refort  for  the  ultimate  decifion  of  every 
civil  a£tion.  Each  court  of  appeal,  in  their  r^fpe£kive  ftages^ 
may,  upon  hearing  the  matter  ^f  law  in  which  the  error  is 
affigned,  reverfe  or  affirm  the  j udgmen t  of  the  inferior  courts  | 
but  none  of  them  are  final,  fave  only  the  houfe  of  peers,  to 
■whofe  judicial  decifions  all  other  tribunals  muft  therefore 
fubmit,  and  conforni  their  own.    And  thus  much  for  the  re? 
ycrfal  or  affirmance  of  judgments  at  law,  by  writs  in  the 
nature  of  appeals. 

V  Fiach*  Lb  4S0.    Dyert  250*  8  1  Roll.  Rep.   ±64.,    x  Sid.  424.    1 

4  Stat.  27  Eli^.  c  8.  Sattnd.  346.     Caith..  180.     Coml^.  295. 

»Secpag.43. 


(i)  This  appeal  is  taken  j|way  by  23  Gpo,  III.  c.  28.  See 
I  vol.  p.  104.  n.  14. 

(2)  i'he  31  Edw.  III.  c.  12.  4irc6ls,  that  the  chancellor 
and  treafurer  Ihall  take  to  their  affiftance  .the  judges  of  the  other 
f:ourts,  and  atUres  /ages  come  lour  femhlera.  But  it  is  the  praftice 
ifbr  the  two  chief  juftices  alone  tp  fit  in  this  court  of  efrqff 

.1  r.jR.  511. 
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CHAPTER     THB     T  WE  NT.Y- SIXT  H. 

OF    EXECUTION, 

IF  the  regular  judgment  of  the  court,  after  the  decifion  of 
the  fuit,  be  not  fufpended,  fuperfeded,  or  reverfed,  by  one 
or  other  of  the  methods  mentioned  in  the  two  preceding 
chapters,  the  next  and  laft  ftep  is  the  execution  of  that  jadg- 
naent  j  or,  putting  the  fentence  of  the  law  in  force, '  This 
is  performed  in  different  manners,  according  to  the  nature  of 
the  a£lion  upon  which  it  is  founded,  and  of  the  judgment 
which  is  had  or  recovered. 

If  the  plaintiff  recovers  in  an  aftion  real  or  mixed,  where- 
by  the  feifin  or  poffeflion  of  land  is  awarded  to  him,  the  writ 
of  execution  (hall  be  an  habere  facias  feiftnam^  or  writ  of 
feifin  of  a  freehold;  or  an  habere  faciaj poffejponetn^  or  writ 
of  pofleffion  %  of  a  chattel  intercft  *».  Thefe  are  writs  dlrcdi* 
cd  to  the  flieriff  of  the  county,  commanding  him  to  give  ac« 
tual  poffeffion  to  the  plaintiff  of  the  laiid  fo  recovered:  in  the 
execution  of  which  the  flieriff  may  take  with  him  the  pQji 
comiiatus,  or  power  of  the  county ; '  and  may  juftify  breaking 
open  doors,  if  the  poffeffion  be  not  quietly  delivered.  But, 
if  it  be  peaceably  yielded  up,  the  delivery  of  a  twig,  a  turf, 
or  the  ring  of  the  dooy,  in  the  name  of  feifin,  is  fufficient 
execution  of  the  writ.  Upon  a  prefentation  to  a  benefice  re- 
covered in  a  quare  impedit^  or  affife  of  darrein  prefentment^ 
the  execution  is  by  a  writ  ^.p  clerico  admittendo  :  diredled,  nqt 
to  the  flieriff,  but  to  the  bifliop  or  archbifliop,  and  requiring 
him  to  admit  and  iiiftitutc  the  cler]^  of  the  plaintiff. 

In  other  aftions,  where  the  judgment  is  that  fomething  in 
fpccial  be  done  or  rendered  by  the  defendant,  then,  in  orde? 

«  Append.  N*  II.  §  4.  k  Flinch.  L.  470. 

<^  ?  4  to 
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to  compel  him  fo  to  do,  and  to  fee  the  judgment  executed,  a 
(fecial  writ  of  execution  liTues  to  the  ftierifF' according  to  the 
nature  of  the  cafe.     As,  upon  an  affifc^of  nufance,  or  gtdo4 
permittat  projiernerey  where  one  part  of  the  judgment  is  quod 
nocumenUtm  amoveatur^  a  writ  goes  to  the  fherifF  to  abate  it 
at  the  charge  of  the  Jparty,  which  likewife.iflues  even  in  cafe' 
of  an  indiftni^ept  *=.    Upon  a  replevin,  die  wrik  of  execution 
is  the  writ  de  retorno  hahendo  ^ :  and,  if  the  diftrefs  be  eloign-s 
ed,  the  defendant  fhall  have  a  capias  in  withernam  *,  but  oq 
the  plaintiff's  tendering  the  damages  and  fubmitting  to  a  fii^c, 
the  procefe  in  withernam  {hall  be  ftayed*^.     In  detinue,  after 
judgment,  the  plaintiff  fliall  have  a  di/fringai;  to  compel  thcf 
dcfetidant  to  deliver  the  goods,  by  repeated  diftreffes  of  hi* 
chattels  ^  j  or  elfe  a  fcire  facias  againft  any  third  perfon  in 
whofe  hands  they  may  happen  to  be,  to  (hew  caufc  why  they 
ihould  not  be  delivered:  and  if  the  defendant  ftill  continues 
obftinate,  then  (if  the  judgment  hath  been  by  default  or  on 
demurrer)  the  flieriff  fliall  fummon  an  inqueft  to  afeert^in  the 
value  of  the  goods,  and  the  plaintiff*s  damages:  which  (being 
cither  fo  affeflcd,  or  by  the  verdifl  in  ca(c  pf  an  iflfue  **)  flialf 
be  levied  on  the  perfon  or  goods  of  the  defendant.     So  that, 
after  all,  in  replevin  and  detinue,  (the  only  aclions  for  re- 
covering the  fpccific  poffellion  of  perfonal  chattels)  if  the 
wrongdoer  be  very  perverfc,  he  cannot  be  compelled  to  a  refti-? 
tution  of  the  identical  thing  taken  or  detained ;  but  he  ftill  has    , 
his  eleAion,  to  deliver  the  goods,  or  their  value':  an  imper- 
fection in  the  law,  that  refults  from  the  nature  of  perfonal 
property,  which  is  eafily  concealed  or  conveyed  out  of  the 
reach  of  juftice,  and  not  always  amefnablc  to  the  magiftrate. 
Executions  in  aftions  where  i:noney  only  is  recovered, 
as  a  debt  or  damages,  (and  not  any  fpecific  chattel)  arc  of  * 
fire  fortsi :  either  againft  the  bpdy  of  the  defendant ;  or  againft 
his  goods  ^nd  chattels ;  or  againft  his  goods  and  the  pry^is  of 
his  lands;  or  againft  his  goods  and  th^ poj^efflon  of  his  Jands  \ 
or  againft  all  three,  his  body,  lands,  and  goods. 

«  Comb.  10.  g  I  Roll.  4br,.737.  Raft.  Entr.  ^15. 

.  tl  See  pag.  159.  h  firo.  Abr.  /.  Damageu  29, 

•Sccpag.  149.  »ICcilw.64. 
^  a  Leon.  174. 
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I.  The  firft  of  thefe  Ipecies  of  execution,  Is  by  writ  cC 
mafias  adfatisfaciendumi\  which  addition  diftinguifhes  it  from 
the  former  capias^  ad  refpondendunty  which  lies  to  compel  am 
appearance  at  the  beginning  of  a  fuit.  And,  properly  fpeak- 
iflg,  this  cannot  be  fued  out  againft  any  but  fuch  as  were 
liable  to  be  taken  upon  the  former  capuis  ^.  The  intent  of  it 
is,  to  imprifon  the  body  of  the  debtor  till  fatisfadion  be  made 
for  the  debt,  cofts,  and  damages :  it  therefore  doth  not  lie 
againft  any  privileged  perfons,  peers  or  members  of  parlia«> 
inent,  nor  againft  executors  or  adminiftrators,  nor  againft 
fuch  other  perfons  as  could  not  be  originally  held  to  baiL 
And  fir  Edward  Coke  alfo  gives  us  a  fingular  inftance', 
where  a  defendant  in  14  £dw.  lit.  was  difcharged  from  ar^ 
pias  becaufe  he  was  of  fo  advanced  an  age,  quod  poenam  suh 
jprifonamenti  fubire  nonpoteft.  If  an  zQXon  be  brought  againft 
an  huft)and  and  wife  for  the  debt  of  the  wife,  when  fole^ 
and  the  plaintiff  recovers  judgment,  the  capias  (hall  ifTue  to 
take  both  the  hufband  and  wife  in  execution  ^  :  but,  if  the. 
a£lion  was  originally  brought  againft  berfelf,  when  fole,  and 
pending  the  fuit  {he  marries,  the  capias  (ball  be  awarded 
againft  her  only,  and  not  againft  her  hulband  \  Yet,  if 
judgment  be  recovered  againft  an  hufband  and  wife  for  the 
contraft,  nay,  even  for  the  perfoaal  mifbehaviour  %  of  the 
yrife  during  her  coverture,  the  c^tpias  fliall  ifliie  againft  the 
hufband  only  \  wl^ipl^  i?  qpe  qf  th^  naany  gye?it  privileges  of 
Jlnglifli  wives(i), 

j  Append.  N**  III.  %j,  i»  Mooi'.  704. 

k  3  Rep,  12.  M«or.  7<7,  «  Cra.  Jac.  313. 

I  I  Inft.  289.  o  Cro.  Car.  51 1, 

( I )  Where  bpth  fiuftiand  and  wife  are  arreiied  upon  mefne  procefs* 
the  court  will  difcharge  the  wife  upon  motion  andpropf  of  themar* 
riage  pn  common  hail,  unlefs  k  is  for  a  d^bt  contracted  fince  her 
jnarriagej*  and  -flie  has  reprefented  h^rftlf  to  be  fingic  j  in  which 
cafe  the  court  will  not  affifl  her^  bqt  will  le^ve  her  to  plead  her 
coverture.  5  T,  R.  194.  And  where,  after  judgment  againft 
haihand  and  wife,  they  are  both  rendered  in  difcharge  of  bail, 
fhe  (hall  be  difcharged  i  for  they  are  then  in  the  fame  fituation  as 
if'  bail  had  never  been  put  in  for  them.    3  Wil/.  124. 

The 
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The  writ  of  capias  di  fatisfaciendum  is  an  execution  of  the 
higheft  nature,  inafmuch  as  it  deprives  a  manof  his  libertjr, 
till  he  makes  the  fatisfaclion  awarded ;  and  therefore,  when 
a  man  is  once  taken  in  execution  upon  this  writ,  no  other 
procefs  can  be  fued  out  againft  his  lands  or  goods.  Only  by 
ftatute  21  Jac.  I.  c.  24.  if  the  defendant  die»,  while  charged 
in  execution  upon  this  writ,  the  plaintifFmay,  after  his  death, 
fuc  out  a  new  execution  againft  his  lands,  goods,  or  chattels. 
f  41 "  1  -"^^  ^^^  ^^  dircfted  to  the  Iheriff,  commanding  him  to  take 
Ac  body  of  the  defendant  and  have  him  at  Weftminfter,  on 
a  day  therein  named,  to  make  the  plain  tiff  fatisfaftion  for 
his  demand.  And,  if  he  does  not  then  make  fatisfaflion, 
he  muft  remain  in  cuftody  till  he  does.  7  his  writ  may  be 
fucd  out,  as  may  all  other  executory  procefs,  for  cofts» 
^  againft  a  plaintiff  as  well  as  a  defendant,  when  judgment  is 
bad  againft  him. 

When  a  defendant  is  once  in  cuftody  upon  this  procefs, 
he  is  to  be  kept  in  arEla  etfalva  eujlodkt :  and,  if  he  be  after- 
wslrds  feen  at  large,  it  is  an  efcape ;  and  the  plaintiff  may 
bave  an  aSion  thereupon  againft  the  ftieriff  for  his  whole 
debt.  For  though,  upon  arrefts  and  what  is  called  mefne  pro* 
cefs,  being  fuch  as  intervenes  between  the  commencement 
and  e«d  of  a  fuit?,  the  (heriff,  till  the  ftsitute  8  &  9  W.  III. 
c.  27.  might  have  indulged  the  defendant  as  he  pleafed,  fo 
as  he  produced  him  in  court  to  anfwer  the  plaintiff  at  the 
return  of  the  writ:  yet,  upon  a  taking  in  execution,  he  could 
never  give  any  indulgence ;  for,  in  that  cafe,  confinement 
is  the  whole  of  the  debtor's  punifliment,  and  of  the  fatisfac- 
tion  made  to  the  creditor.  Efcapes  are  either  voluntary,  or 
negligent.  Voluntary  are  fuch  as  are  by  the  exprefs  confent 
pf  the  keeper ;  after  which  he  never  can  retake  his  prifoncr 
again'',  (though  the  plaintiff  may  retake  him  at  any  time^) 
but  the  flieriff  muft  anfwer  for  the  debt.  Negligent  efcapes 
are  where  the  prifoner  efcapes  without  his  keeper's  knowlege 
or  confent  5  and  then  upon  frefli  purfuit  the  defendant  may 
be  retaken,  and  the  (heriff  ihall  be  excufed,  if  he  has  him 

p  See  page  279.  r  Sut.  8  &  9  W.  III.  c.  a;. 

^  I  ^«P»  5^-     I  Sid.  330. 
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again  before  any  aftion  brought  againft  himfelf  for  the 
efcape  *.  A  rcfcuc  of  a  prifoner  in  execution^  either  going  tb 
gaol  or  in  gaol,  or  a  breach  of  prifon,  will  not  excufe  the 
iherifF  from  being  guilty  of  and  anfwering  for  the  efcape  ; 
for  he  ought  to  have  fiifficient  force  to  keep  him,  fince  he 
may  command  the  power  of  the  county'.  But  by  ftatute 
32  Geo.  II.  c.  28.  if  a  defendant,  charged  in  execution  for 
any  debt  not  exceeding  100/.  will  furrendcr  ah  his€fie£l8  [  416  3 
to  hb  creditors,  (except  his  apparel,  bedding,  and  tools  of  his 
trade,  not  amounting  in  the  whole  to  the  value  of  10/)  and 
will  make  oath  of  his  puncl^^ual  compliance  with  the  ftatute, 
the  prifoner  may  be  difcharged,  unlefs  the  creditor  infifts  on 
detaining  hinx ;  ill  which  cafe  he  (hall  allow  him  2/.  4^.  per 
v^eek,  to  be  paid  on  the  firft  day  of  every  week,  and  on  failure 
of  regular  payment  the  prifoner  fhall  be  difcharged.  Yet 
the  creditor  may  at  any  future  time  have  execution  againft 
the  lands  and  goods  of  fuch  defendant,  though  never  more 
againft  his  perfon.  And,  on  the  other  hand,  the  creditor^ 
may,  as  in  cafe  of  bankruptcy,  compel  (under  pain  of  tranf«- 
portation  for  feven  years)  fuch  debtor  charged  in  execution 
for  any  debt  under  xoo/,  to  make  a  difcovery  and  furrender 
of  all  his  eiFcdts  for  their  benefit ;  whereupon  he  is  alfo  en* 
/  titled  to  the  like  difcharge  of  his  perfon  (2). 

If  a  capias  aifatisfaciendum  is  fued  out,  and  a  n$n  eft  invent 
tm  \%  returned  thereon,  the  plaintiff  may  fue  out  a  proceit 

•  F.  N.  B«  130.  «  Cro.  Jac.  419. 

(z)  The  creditors  who  can  compel  the  furrender  of  the  debtor*t 
cffe^^  and  who  are  to  have  the  benefit  of  it,  are  only  thofe  wh« 
have  charged  him  in  execution.  This  datute  the  32  Geo.  11, 
c.  28.  is  generally  called  the  lords  a6l :  By  the  z6  Geo.  III.  c.  44, 
the  provisions  of  it  were  extended  to  200/.  and  by  the  33  Geo, 
III.  c.  5.  they  have  been  ftill  further  enlarged  to  300/.  See  the 
plauTes  of  the  a£l  in  2  Bum,  tit.  GacL 

'  The  prifoner  (hall  never  afterwards  be  liable  to  be  arretted  oi^ 
^nv  adion  for  the  fame  debt,  unlefs  convidled  of  perjury.  But  a 
priibner,  to  have  the  benefit  of  this  a£^^  hiuft  petition  the  court 
from  which  the  procefs  iffued,  upon  which  he  (hall  be  in  cullody, 
before  the  end  of  the  firll  term  after  he  is  arretted,  unlefs  heafter- 
iv^rds  fhews  his  negleft  arofe  from  ignorance  or  mittake. 

•  '  ' ,  a;;ainft 
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.  againft  the  bail)  ifany  were  given:  who^  we  may  remember, 
ftipulated  in  this  triple  alternative;  that  the  defendant 
.  fhotxid,  if  condemned  in  the  fuit,  fatisfy  the  plaintiff  hi$ 
debt  and  cofts;  or»  that  he  fhould  furrender  himfelf  a 
prifoner^  or,  that  they  would  pay  it  for  him :  as  therefore 
the  two  former  branches  of  the  alternative  are  neither  of 
them  complied  with,  the  latter  muft  immediately  take  placed 
In  order  to  which  2^  "wtit  of  fcire  Jacks  may  be  fucd  out 
r  417  ]  againft  the  bail,  commanding  them  to  fhew  caufe  why  the 
I^intiff  ihould  not  have  execution  againft  them  for  his 
debt  and  damages:  and  on  fuch  writ,  if  they  fhew  no  fufli- 
ctcnt  caufe,  or  the  defendant  does  not  furrender  himfelf  on 
the  day  of  the  return,  or  of  (hewing  caufe,  (for  afterwards  is 
SK>t  fufficient)  the  plaintiff  may  have  judgment  againft  the 
bail,  and  take  out  a  writ  of  capias  ad  fatisficiendum^  or  other 
procefs  of  execution  againft  them* 

a.  The  next  fpecies  of  execution  is  againft  the  goods  and 
chattels  of  the  defendant;  and  h  called  a  writ  oi feri facial  \ 
from  the  words  in  it  where  the  ftierifF  is  commanded,  juod 
Jierifaciat  de  honis^  that  he  caufe  to  be  made  of  the  goods  and 
chattels  of  the  defendant  the  fum  or  debt  recjovored.  This 
lies  as  well  againft  privileged  pcrfons,  peers,  feV.  as  other 
common  perfons:  and  againft  executors  or  adminiftrators 
with  regard  to  the  goods  of  the  deccafed.  The  flieriff  may 
not  break  open  any  outer  doors  *,  to  execute  either  this,  or 
the  former,  writ:  butmuft  enter  peaceably;  and  may  then 
break  open  any  inner  door,  belonging  to  the  defendant,  iii 
order  to  take  the  goods  ^.  And  he  may  fell  the  goods  and 
chattels  (even  an  eftate  for  years,  which  is  a  chattel  real") 
of  the  defendant,  till  he  has  raifed  enough  to  fatisfy  the  judg- 
ment and  cofts ;  firft  paying  the  landlord  of  the  premifcs, 
upon  which  the  goods  are  found,  the  arrears  of  rent  then 
due,  not  exceeding  one  year's  rent  in  th?  whole'  (3)  If  part 

»  Lntw.  ii.69-Aia73.  y  Palm.  54. 

'  w  Append.  N©  HI.  §  7.  »  8  Rep.  171. 

'  5  Rep.  92.  a  Sut.  8  Ann.  c.  14. 

(3)  But  the  landlord  niuft  make  a  demand  of  the  rent  due  be- 
fore the  goods  are  removed^  or  he  caonot  have  the  benefit  of  tho 

ilatatc. 
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only  of  the' debt  be  levied  on  ^  fieri  facias^  the  plaintiff  may 
have  a  capias  ad  fatisfaciendum  for  the  refidue  **. 

3,  A  THIRD  fpecies  of  execution  is  by  writ  of  levari  fa*  • 
ciasi  which  aifefts  a  man's  goods  and  the  profits  of  his  lands^ 
by  compianding  the  fherifF  to  levy  the  plaintifPs.  debt  on  the 
lands  and  goods  of  the  defendant^  whereby  the  flicriffmajr 
feifc  all  his  goods,  and  receive  the  rents  and  profits  oF^liff 
lands,  till  fatisfatftion  be  made  to  the  plaintiffs.     Little*  ufe 

is  now  made  of  this  writ  j  the  remedy  by  elegit^  which  takef 
pofleffion  of  the  lands  themfelv^s,beirtg  much  more  effWlual.  [  4x8  J 
But  of  this  fpecies  is  a  writ  of  execution  preset  only  to  cc- 
clefiafticsj  which  is  given  when  tlie  fheriff,  upbn  a  common 
writ  of  execution  fued,  returns  that  the  defendant  is  a  bene- 
ficed cleric^  -not  havihg  any  lay  fee.  In  this  cafe  a  writ  goes 
to  the  bifiiop  of  the  diocefe,  in  the  nature  of  a  levari  ox  fieri 
facias  **,  to  levy  the  debt  and  damage  de  bonis  ecclefiafiicis, 
which  are  not  to  be  touched  by  lay  hands:  and  thereupon 
the  biftiop  fends  out  ^  fequejlration  of  the  profits  of  the  clerk's 
benefice,  diredted  to  the  churchwardens,  to  colledl  the  fame 
and  pay  them  to  the  plaintiff,  till  the  full  fum  be  raifed®. 

4.  The  fourth  fpecies  of  execution  is  by  the  writ  of  eU* 
git ;  which  is  a  judicial  writ  given  by  the  ftatute  Weftm.  2. 
13  Edw.  I.  c.  18.  either  upon  a  judgment  for  a  debt,  or  da^ 
mages';  or  upon  the  forfeiture  of  a  recognizance  taken  in  the 
king's  court.  By  the  common  law  a  man  could  only  have 
fatisfaftion  of  goods,  chattels,  and  the  prefent  profits  of 
lands,  by  the  two  laft  mentioned  writs  ol  fieri  facias y  or  le- 
vari facias ;  but  not  the  poffefSon  of  the  lands  themfelves  \ 
which  was  a  natural  confequence  of  the  feodal  principles, 
which  prohibited  the  alienation,  and  of  courfe  the  incum- 

>  I  Roll.  Abr.  904.  Cro.  Eliz.  344.,         ^  Regl/ir.  or'rg.  ^co,  juJic.  aa.  a  Inft.  4. 
c  Finch.  L*  471.  «  2  Burn.  eccl.  law.  339. 

^tute.  I  Str,  97.  If  the  fherifF  in  levying  an  execution  has 
any  doubt  whether  the  goods  flicwn  him  are  the  property  of 
the  defendant,  h^  may  fummon  a  jary,  and  if  the  jury  find 
them  to  be  the  defendant's  property,  the  fheriff  is  indemnified. 
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Bring  of  the  fief  with  the  debts,  of  the  owhcf  .     And,  when 
the  reftriftion  of  alieriation  began  to  wear  away,  the  confe- 
qUence   ftill  continued  j  and  no  creditor  could  take  the 
poiTeilion  of  lands,  but  only  levy  the  growing  profits :  fo 
that,  if  the  defendant  aliened  his  lands,  the  plaintiff  was 
oufted  of  his  remedy*    The  ftatute  therefore  granted  this 
writ,  (called  an  elegit^  becaufe  it  is  in  the  choice  or  ele£kion 
of  the  plaintiff  whether  he  will  fue  put  this  writ  or  one  of 
the  former)  by  which  the  defendant's  goods  and  chattels  are 
not  fold,  but  only  appraifed  ;  and  all  of  them  (except  oxen 
and  bAfts  of  the  pIough)'are  delivered  to  the  plaintiff,  at  fuch 
reafonable  appraifement  and  price,  in  part  of  fatisfa^ion  of 
his  debt.     If  the  goods  are  not  fufficient,  then  the  moiety  or 
one  half  of  his  freehold  lands,  which  he  had  at  the  time  of  the 
judgment  given  ^,  whether  held  in  his  ovn  name,  or  by  any 
f  4^9  ]  other  in  truft  for  himS  are  alfo  to  be  delivered  to  the  plain- 
tiff; tp  hold,  till  out  of  the  rents  and  profits  thereof  the  debt 
be  levied,- or  till  the  defendant's  intereft  be  expired^  as,  till 
the  death  of  the  defendant,  if  he  be  tenant  for  life  or  in  tail. 
During  this  period  the  plaintiff  is  called  tenant  by  elegUf  of 
whom  we  fpoke  in  a  former  part  of  thefe  commentaries  \ 
We  there  obferved  that  till  this  flatute,  by  the  antient  com- 
mon law,  lands  were  not  liable  to  be  charged  with>  or  fcifed 
for,  debts  \  becaufe  by  thefe  means  the  connexion  between 
lord  and  tenant  might  be  deftroyed,  fraudulent  alienations 
might  be  made,  and  the  fervices  be  transferred  to  be  perform- 
ed by  a  flranger :  provided  the  tenant  incurred  a  large  debt, 
fufHcient  to  cover  the  land.     And  therefore,  even  by  this  (la- 
ttite,  only  one  half  was,  and  now  is,  fubje(3:  to  execution; 
that  out  of  the  remainder  fufficient  might  be  left  for  the  lord 
to  diflrein  upon  for  his  fervices.     And,  upon  the  fame  feodal 
principle,  copyhold  lands  are  at  this  day  not  liable  to  be 
taken  in  execution  upon  a  judgment  *.  'But,  in  cafe  of  a  debt 
to  the  king,  it  appears  by  magna  carta^  c,  8.  that  it  was  al- 
lowed by  the  common  law  for  him  to  take  pofleflion  of  the 
lands  till  the  debt  was  paid.     For  he,  being  the  grand  fi^- 

f  2  Inft.  395.  h  Book  II.  ch,  10. 

f  Sut.  29  Car.  IL  c.  3.  i  i  Roll.  Abr.  S8S. 
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pcrior  and  ultimate  proprietor  of  all  landed  e(^ate$5  might  feife 
the  lands  into  his  own  hands,  if  any  thing  was  owing  front 
the  vafal ;  and  could  not  be  faid  to  be  defrauded  of  his  fer- 
vices,  when  the  oufter  of  the  vafal  proceeded  from  his  own 
command.  This  exepution,  or  iSeifing  of  lands  by  elegity  is 
of  fo  high  a  nature,  that  after  it  the  body  of  the  defendant 
cannot  be  taken  :  but,  if  execution  can  only  be  had  of  the 
goods,  becaufe  there  are  no  lands,  and  fuch  goods  are  not  fuf^ 
ficient  to  pay  the  debt,  a  capias  ad  fatisfacundum  may  then  be 
had  after  the  elegit ;  for  fuch  elegit  is  in  this  cafe  no  more  in 
effedl  than  a  fieri  facias i.  So  that  body  and  goods  may  be 
taken  in  execution,  or  land  and  goods ;  but  not  body  and  . 
land  too,  upon  any  judgment  between  fubjefl;  and  fubjedt  in 
the  courfe  of  the  common  law.     But 

5,  Upon  fome  profecutions  given  by  (latute  5  as  in  the 
cafe  of  recognizances  or  debts  acknowleged  on  ftatute  mer-  - 
chant,  or  ftatutcsftaplc;  (purfuant  to  theflatutes  13  Edw.  I.  [  420  3 
de  nurcatprihusy  and  ay  Edw.  III.  c.  9.)  upon  forfeiture  of 
thefe,  the  body,  lands,  and  goods,  may  all  be  taken  at  once 
in  execution^  to  compel  the  payment  of  the  debt.  The  pro- 
ccfs  hereon  is  ufually  called  an  extent  or  extendi  facias^  be- 
caufe the  Iheriff  is  to  caufe  the  lands,  to'r.  to  be  appraifed  ta 
their  full  extended  value,  before  he  delivers  them  to  the 
plaintiff,  that  it  may  be  certainly  known  how  foon  the  debt 
will  be  fatisfied^.  And  by  ftatute  33  Hen.  VIII.  c.  39.  all 
obligations  made  to  the  king  fhall  have  the  fame  force,  and 
of  confequence  the  fame  remedy  to  recover  them»  as  a  ftatute 
ftaple:  though  indeed,  before  this  ftatute,  the  king  was  in- 
titled  to  fue  out  execution  againft  the  body,  lands,  and  goods 
of  his  accountant  or  debtor'.  And  his  debt  fhall,  in  fuing 
out  execution/  be  preferred  to  that  of  every  other  creditor, 
who  hath  not  obtained  judgment  before  the  king  commenced 
his  fuit"(4).  The  king's  judgment  alfo  afFedls  alllands,  which 

j  Hob.  58.  I  3  Rep.  12. 

k  F.  N.  B.  131.  «  Stat,  33  Hen.  VIII.  c.  39.  §  74; 

^■1^. ,.  ,  ,  1.1     .1  ■ , .     1 1    ■  ,.,   I  ■         I  ■■■  ■  I, ^ 

(4)  If  goods  are  taken  in  cxccation  by  )the  fheriiF  on  a  feri 

facias  againft  the  king's  debtor,  and  before  they  are  fold,  an  ex- 
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the  king^S  debtor  hath  at  or  after  the  time  of  contrafting  his 
debt,  or  which  any  of  hU  officers  mentioned  in  the  ftatute 
13  Eiiz*  e»  4.  hath  at  or  after  the  time  of  his  entering  dn  tht 
office :  fo  that,  if  fuch  officer  of  the  crown  alienes  for  a  valu- 
able confideration,  die  land  fhall  be  liable  to  the  king's  debtj 
even  in  the  hands  of  a  honafide  purchafor  \  though  tht  debt 
due  to  the  king  was  contra£ked  by  the  vendor  itiaily  years 
after  the  alienation  ".  Whereas  judgments  between  fubjeft 
r  421  1  *"^  fubjeft  related,  even  at  common  law,  no  farther  back 
,  than  the  firft  day  of  the  term  in  which  they  were  recovered^ 
m  refpcft  of  the  lands  of  .the  debtor  5  and  did  not  bind  his 
goods  and  chattels,  but  from  the  date  of  the  writ  of  cxecu* 
tion :  and  now>  by  the  ftatute  of  frauds,  29  Car,  IL  c»  3, 
the  judgment  (hall  not  bind  the  land  in  the  hands  of  a  fo«<a^ 
fide  purchafor,  but  only  from  the  day  of  aftually  figning  the 
fame  j  which  is  direfled  by  the  ftatute  to  be  punftually  en* 
tered  on  the  record :  nor  fhall  the  writ  of  execution  bind  the- 
goods  in  the  hands  of  a  ftrangcr,  or  a  purchafor  %  but  only 
fifom  the  aftual  delivery  of  the  writ  to  the  flierifF  or  other 
officer,  who  is  thcreforc.ordered  to  endorfe  on  the  back  of  it 
the  day  of  his  receiving  the  fame* 

These  are  the  methods  which  the  law  of  England  has 
pointed  out  for  the  execution  of  judgments :  and  when  thd 
f  laintifFs  demand  is  fatisfied,  either  by  the  voluntary  pay-* 
ment  of  tl>e  defendant,  or  by  this  compulfory  procefs,  or 
otherwife,  fatisfafiion  ought  to  be  entered  on  the  record,  that 
the  defendant  may  not  be  liable  to  be  hereafter  haraffed  a 
fecond  time  on  the  £ame  account.  But  all  thefe  writs  of 
execution  muft  be  fued  out  within  a  year  and  a  day  after  the 
judgment  i^  entered}  otherwife  the  court  concludes ^'flVtf 
.  facie  that  the  judgment  is  fatisfied  and  cxtindt  s  yet  however 

«  10  Rep.  55,  56.  o  Skim  257; 


tent  at  the  king's  fait  iltues  upon  a  bond  given  to  the  crown,  which 
extent  bears  date  or  tejie  after  the  delivery  of  t\it  feri  facias  to  the 
iheriflT,  the  execution  upon  xh^  fieri  facias  fhall  be  completed,  and. 
Ihall  not  be  defeated  by  the  extent.    4  T,  R,  402, 
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ft  will  gtant  a  writ  oi  fcire  facias  in  purfuance  of  ftatutc 
\Veftm.  2.  i3Edw.  I.  c.  45.  for  th«  defendant  to  (hew  caiife  [  422  ] 
why  the  judgment  fliould  not  be  revived,  and  excfcution  had 
againft  him;  to  which  the  defendant  may  plead  fuch  matter 
as  he  has  to  allege,  in  order  to  (hcW  why  procefs  of  execution 
fliould  not  be  ifTued :  or  ttie  plaintiff  mdy  dill  bring  an  adUon 
of  debt,  founded  on  this  dormant  judgment,  which  was  the 
bniy  method  of  revival  illdwed  by  the  common  law  Pw 

In  this  manner  are  the  fevcral  remedies  given  by  the  Eng- 
liffi  law  for  all  forts  of  injuries,  cither  real  or  perfonal,  ad* 
miniftered  by  the  feveral  courts  of  juftice,  and  their  rcfpe£kive 
officer^s.  In  the  coUrfe  therefore  of  the  prefent  volume  we 
have,  firft,  feen  and  eonfidered  the  nature  of  remedies,  by 
the  mere  a£t  of  the  parties,  or  mere  operation  of  law,  wjth- 
out  any  fuit  in  courts.  We  have  next  taken  a  view  of  reme- 
dies by  fuit  or  afklon  in  courts :  and  therein  have  contem-*- 
plated,  firft,  the  nature  and  fpecies  of  courts,  inftituted  for 
the  redrefs  of  injuries  in  general  5  and  then  have  (hewn  in 
<lvhat  particular  courts  application  muft  be  made  for  the  re- 
drefs of  particular  injuries,  or  the  do£l:rine  of  jurifdiciions  and 
cognizance.  We  afterwards  proceeded  to  confider  the  na- 
.  tare  and  diftribution  of  wrongs  and  injuries  afFe£ling  every 
fpecies  of  perfonal  and  real  rights,  with  the  refpedive  reme- 
dies by  fuit,  which  the  law  of  the  land  has  afforded  for  every 
poffible  injury;  And,  laftly,  we  have  deduced  and  pointed 
out  the  method  and  progrefs  of  obtaining  fuch  remedies  ia 
the  courts  of  juftice:  proceeding  from  the  firft  general  com- 
plaint or  original  writ  5  through  all  the  ft  ages  of  procefs,  to 
compel  the  defendant's  appearance;  and  oi pleadings  or  for^ 
inal  allegation  on  the  one  fide,  and  excufe  or  denial  on  the 
other ;  with  the  examination  of  the  validity  of  fujch  complaint 
or  excufe,  upon  demurrer  ;  or  the  truth  of  the  fafts  alleged 
and  denied,  upon  ijide  joined,  and  it's  feveral  trials  /  to  the 
judgment  or  fcntence  of  the  law,  with  refpeft  to  the  nature  and 
amount  of  the  redrefs  to  be  fpecifically  given:  till,  after  con- 
Cderlng  the  fufpcnfion  of  that  judgment  by  writs  in  the  nature 

p  Co.  Litt.  290. 
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of  appeals,  wc  have  arnvcd  at  it'i  final  executkn'^   which  pu8 
the  party  in  fpecific  poflefEoa  of  his  right  by  the  mtcrvcnrioa 
[  423  J  of  miniftcrial  officers,  or  elfcgrv*6s1iina  an  ample  tatirfaftion, 
cither  by  cquivaleilt  damages,  or  by  tht  copfinement  of  his 
.    body  who  is  guilty  of  the  iiytirf  €«>mplained  of.    . 

This  care.apd,  circumfpc£iion  in  the  law,— ^Iti- providing 
that  no  man's  right  fliafl  be  afFefted  by  any  fcgal^ proceeding 
without  giving  him  previous  notice,^ Snd  yet  that  die  debtor 
(hall  not  by  receiving  fuch  notice  take  tcczfxdn  to'efcapcfrom 
jullicc ;  in  requiring  that  every  cotnplkhit  be  acdir^tely  and 
precifely  afcertained  in  writing, \and  Ife^as  potritedly  ami  ex- 
zGtlj  anfwered ;  in  clearly  ftating  the  qucftion  cither  of  law 
or  of  fa£k ;  in  deliberately  refolving  the  formfer  after  full  ar- 
gumentative difcuflion,  and  indil^utably  fixing  the  latter  by 
a  diligent  and  impartial  trial;  in  corre^iing  foci  errors  as 
may  have  arifen  in  either  of  thofe  modes  of  decffiW,  from 
accident,  miftake,  or  furprize ;  and  in  finalty  eiifotxnng  the 
judgment,  when  nothing  can  be  alleged  to  impeadiit; — this 
a&3(iety  to  maintain  and  reftore  to  every  individual  the  enjoj- 
ment  of  his  civil  rights,  without  intrenching  uptid' thofe  of 
any  ptlier  individual  in  the  nation,  this  parental,  folicitudc 
which  pervades  our  whole  legal  conllitution  j  is  the  'genuine 
offspring  of  that  fpirit  of  equal  liberty  which  Is  the  fingolar 
felicity  of  Engliflimen.     At  the  fame  time  it  mufl  be  owned 
to  have  given  an  handle,  in  fomt  degree,  tochofecomplaizirsf 
of  delay  in  the  praftice  of  the  law,  which  are  not  whoUv 
without  foundation,  but  are  greatly  exaggerated  beyond  the 
truth.     TTiere  may  be,  it  is  trufc,  in  this,  as  in  all  other  de- 
partments of  knowlege,  a  fewun^^rthy  profefibrsi'wfaoftudf 
the  fcience  of  chicane  and  fophiftry  tathcr  th3n>of  truth  and 
juftice  ;  and  who,  to  gratify  the-fplecn^  tbe^di&onefty,  and 
wilfulnefs  of  their  clients,   nMty  endeavour,  to  fereen  the 
guilty,  by  an  unwarrantable  ufe  of  thofe  raeaas  which  wcrs 
intended  to  protedl  the  innocent.    But'  the:  frequenti  difap- 
pointments  and  the  conflant  difeootttenai^ceylhat  they  meet 
with  in  the  courts  of  juftice,  have  confined  thj^fe  men  (to  the 
honour  of  this  age  be  it  fpoken)  both  incumber  and  reputation 
to  indeed  a  very  defpicable  compafs. 
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Yet  fome  delays  therfe  certainly  are,  and  mull  unavoid- 
ably be,  in  the  conduA  of  a  fuit,  however  dcfirous  the  parties 
and  their  agents  may  be  to  conie  to  a  fpcedy  determination.  C  4^4  ] 
Thcfe  arife  from  th^  .fame  original  cauf^e  as  were  mentidncd. 
in  examining  a  foxn^er  complaint J» ;  frooi  liberty,  property, 
civility,  commorci^,  .^^nd  i^n  extpnt  of  populous  territory: 
wl^cli  whenever  we  are  willing  to  exchange  for  tyranny,  po- 
verty,. barbarifp,idicnefs,  and  a  barren  defart,  we  may  then 
cnjpy  the  fame  difpatch  of  caiifes  that  ii  fo  highly  extolled  in 
fome  fpreign  countries..  But  common  fenfe  and  a  little  ex- 
j>erie;i?cp,wiU  CQUvince  us^that  more  time  and  circumfpeftion 
are  requifite  in  caufes,,  where  the  fuitors  have  valuable  and 
perQianput  rights  to  lofe,  than  where  their  property  is  trivial 
and  precarious,  and  what  the  law  gives  them  to-day,  m^y  be 
feifed.  by.  their  prince  to-morrow.  In  Turkey,  fays  Montc- 
fquieu  %  where  little  regard  is  fliewn  to  the  lives  or  fortunes 
of  the  fubjed,  all  caufcs  are  quickly  decided :  the  balha,  on 
a  fumm^rj  hearing,  orders  which  party  he  plealbs  to  be  baf- 
tinadoed,.and  then  fends  them  about  their  bufinefs.  But  in 
ir^e  {^ates  the  trouble,  cxpcnfe,  and  delays  of  judicial  pro- 
ce^e^ings  tutc  the  ijricc  that  every  fubjeft  pays  for  his  liberty : 
ajid  in  all  goycrnnients,  he  adds,  the  formalities  of  law  in- 
creafe,  in  proportion  to  the  value  which  is  fet  on  the  honoui) 
the  fortune,  the  liberty,  arid  life  of  the  fubjedl. 

From  thefe  principles  it  might  reafonably  follow,  that  the 
Englifh  courts  Ihould  be  more  fubjedi  to  delays  than  thofe  of 
other  nations ;  as  they  fet  a  greater  value  pn  fife,  on  liberty,  _ 

and  on  property-  £ut  it  is  our  peculiar  felicity  to  enjoy  the 
advantage,  and  yet  %o  be  exempted  from  a  proportionable  (hare 
of  the  burthen.  For,  the  courfe  of  the  civil  law,  to  which 
mod'  other  nations  conform  their  prafticc,  is  much  more 
tedious  than  ours  ;  ,for  proof  of  which  I  need  ojily  appeal  to 
the  fuitors  of  thofe  courts  in  England,  where  the  pradlice  of  ^ 

the  Roman  law  is  allowed  in  it's  full  extent.  And  particu- 
lariy  in  France,  not  only  our  Fortefquc  *  accufcs  (on  his  own 
knowlege)  their  courts, of  moil  unexampled  delays  in  admi- 

ii  See  ptji.  317*  •  def.gvi.  LLt  c.  $3. 
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niftering  juftice ;  Hut  even  a  writer  of  their  own'  Kas  not  fcru- 
pkd  to  teftify,  that  there  were  in  his  time  more"  caufes  tKerc 
C  425  ]  tiepending  than  in  all  Europe  befidea,  and  fome  of  thenf  ar 
hundred  years  old.  But  (not  to  enlarge  upon  the  prodigious 
improvements  which  have  been  made  in  the  celerity  of  juftice  » 
by  the  difufc  of  real  aftions,  by  the  ftatutcs  of  aftieudment 
and  jeofails^,  and  by  other  more  modem  regulations,  which 
it  now  might  be  indelicate  to  remember,  but  which  pofterity 
win  never  forget)  the  time  and  attendance  afforded  by  the 
judges  in  our  Englifli  courts  are  alfo  greater  than  thofe  of 
many  other  countries.  In  the  Roman  calendar  there  were  in 
the  whole  year  but  twenty- eight  judicial  or  trrverbial"  days 
allowed  to  the  praetor  for  deciding  caufes  ^  t  whereas,  with 
us,  one  fourth  of  the  year  is  term  time,  in  which  thi^e  cdUrU 
'conftantly  fit  for  the  difpatch  of  niatters  of  hw  5  befides  the 
very  clofe  attendance  of  the  court  of  chancery  for  determining 
fuits  in  equity,  and  the  numerous  courts  of  aOife  and '  ni/i 
prius  that  fit  in  vacation  for  the  trial  of  matters  of  faft.  In- 
deed there  is  no  other  country  in  the  knowo  world,  that  hatli 
an  inllitution  fb  commodiousr  and  fo  adapted  to  Ae  difjifatch 
of  caufes,  as  our  trials  by  jury  in  thofe  courts  for  the  decifion 
of  fads :  in  no  other  nation  und'er  heaven  does  juftice  riiakc 
her  progrei^s  twice  in  each  year  into  almoft  every  part  of  the 
kingdom,  to  decide  upon  the  fpot  by  the  voice  of  the  people 
themfclves  the  difputes  of  the  remoteft  provinces. 

Ani>  here  this  part  of  ©ur  commcntariesy  which  regularly 
.  treats  only  of  redrefs  at  the  common  law,  would  naturally 
draw  to  a  conclufion.  But,  as  the  proceedings  in  the  courts 
of  equity  are  very  different  from  thofe  at  common  law,  and 
as  thofe  courts  are  of  a  very  general  and  extenfivc  j.uriifdi(fti6n, 
'ic  is  in  fome  mejifure  a  branch  of  the  talk  I  have  vndertjiJten, 
to  give  the  ftudent  fome  general  idea  of  the  forms  of  prafticc 
adopted  by  thofe  courts.  Thefe  will  therefore  be  the  fubjeft 
of  the  enfuing  chapter.     , 

^     t  Bodin.  ^tf7^r/>«^/. /.  6.  f.  ^.   *    *  •  "fMaf  praei«ri fin  trla  vtrbay  dof  dict^ 
V  Sec  pag.  4P7^,  ,  addlco*     (Calv.  Lex,  %%$*) 

1  Othcrwifc  called  dieifafii  In  futbus  w  Spelmaa  of  the  terms,  §.4.  c,  ir 
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CHAPTER     THfi     TlVElfTV-SEVENTH. 

PF.  PROCEEDING'S    in     the 
COURTS     OP     EQUITY. 


BEFORE  we  enter  on  the  propofed  fubjeft  of  the  en-, 
filing  chapter,  ^viz.  the  nature  and  method  of  proceed- 
ing^ in  the  courts  of  equity,  it  will  be  proper  to  recolle^i  the 
obferyations  which  were  made  in  the  beginning  of  this  book  • 
on  the  principal  tribunals  of  th^t  kind,  acknowleged  by  the 
conftitution  of  England ;  and  to  premifc  a  few  temarks  upon 
thofe  particular  caufes,  wherein  any  of  them  claims  and 
cxerdfes  a  fole  jurifdiiUbh,  diftinfl  from  and  exclufiye  pf 

the  other. 

•>  •   ■ 

I  HAVE  already^  attempted  to  trace  (though' vety  concife- 
ly)  the  hiftory,  rife,  and  progrefs,  of  the  extraordinary  court, 
or  court  of  equity,  in  chancery.  The  fame  jurifdidion  is 
ciercifed,  and  the  fame  fyftem  of  redrefs  purfued,  in  the- 
equity  court  of  the  exchequer ;  with  a  diftinftion  however  a& 
to  fome  few  matters,  peculiar  to  each  tribunal,  apd  in  which 
the  other  cannot  interfere.  And,  firft,  o£  thofe  peculiar  tp 
the  chancery. 

I.  IJpoH  the.  aboUtioii  of  the  court  of  wards,  the  care, 
which  the  crown  was  bound  to  take  as  gi^ardian  of  it's  infaqt 
tenants,  was  totally  extihguiflied  in  every  feodal  yieyr  j  but 

*  T^S-  45*  5^*  78-  ^  pag.  50,  &c, 
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rcfultcd  to  die  king  in  his  court  of  chancery,  together  with 
the  general  proteSion  ^  of  all  other  infants  in  the  kingdom. 
When  therefore  a  fatherlefs  child  has  no  other  guardian,  the 
court  of  chancery  has  a  right  to  appoint  one  (i):  and,  from 
all  proceedings  relative  thereto,  anapifeallies  to  the  houfeof 
lords.  The  court  of  exchequer  can  only  appoint  a  guardian 
ad  litemy  to  manage  the  defence  of  tBe  itlfant  if  a  fuit'bc  com- 
menced againft  him  ;  a  power  whfeh  is  iivcideiit  to  the  jurif- 
didion  of  every  court  of  juftice*^ ;  but  .when  the  intcreft  of  a 
minor  comes  before  the  court  judicially,  in  the  progrefe  of 
a  caufe,  or  upon  a  bill  for  that  {^rpofe  filed,  either  tribunal 
indifcriminately  will  take  care  of  the  property  of  the  infant* 

2.  ks  to  idiots  and  lunatics :  the  king  himfclf  ufed  formerly 
to  commit  the  cuftody  of  them  to  proper  c<«nmittee8,  in  every 
particular  cafe ;  but  now,  to  avoid  foUcitaticns  and  the  very 
fhadow  of  undue  partiality,  -a  i^arraht  is  iffued  by  thcr  king>? 
under  his  royal  fign  manual  to  the  chancdlor  or  keeper  of  his 
feal,  to  perform  this  office  for  him :  and,  if  he  afts  impro- 
perly in  granting  fuch  cuftodies,  the  complaint  mvifi  be  made 
to  the  king  himfelf  in  council '  ( 2).  But  the  previous- proceed- 
ings on  the  commiffion,  to  inquire  whether  or  no  the-  party 
be  an  idiot  or  a  lunatic,  are  on  the  law-fide  of  the  court  of 
chancery,  and  can  only  be  redrefied  (if  erroneous)  by  writ^of 
error  in  the  regular  courfe  of  law* 

3.  The  king,  as  parens  patriae^  has  the  general  fuperin- 
tendence  of  all  charities ;  which  he  exerc  fes  by  the  keeper  of 
his  confcieoce>.  the  chancellor.     And  therefore,  whenever  it 

e  F.  N.  B.  27.  e  See  book  I.  ch.  8.  , 

d  Cro.  Jac.  641.   2  Lcr.  163.     T.      ^  3  P.  Wms.  io8.  See  Reg,  Br.  167* 
Jones.  90. 

(i)  And  th^  court  of  chancery  will  appoint  agtiardian  to  an  in- 
fant, and  allow  him  afuitabi*  maintenance,  on  a. petition,  tboagh 
there  is  no  caufe  depending.  Ex  parte  Kent ^  3  Bro,  ChoM,  Rep. 
88.     Ex  parte  Salter,  ibid.  500.    Ex  parte  Whit  Held.     2  Atk,  315. 

(2)  See  I  vol., 303.  n.  5.     ' 
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is  neceffary,  the  attorncy^general,  at  the  relation  of  fome  m- 
fbi-mant,  (who  is  ufually  called  the  relator)  files  ex  officio  an 
inforraation  in  the  court  of  chancery  to  have' the  charity  pro- 
perly eftabliflied.  By  ftatute  alfo  43  EHz.  c.  4.  authority  is 
given  to  the  lord  chancellor  or  lord  keeper,  and  to  tKe  chan- 
cellor of  the  duchy  of  Lancaiter,  refpedtively,  to  grant  com- 
niiflions  under  their  feveral  fcals,  to  inquire  into  any  abufes  [  428  ] 
of  charitable  donations,  and  reftify  the  fame  by  decrdc; 
which  may  be  reviewed  in  the  refpeftive  courts  of  the  feveral 
chancellors,-  upon  exceptions  taken  thereto.  But,  though 
this  is  done  in  the  petty  bag  office  in  the  court  of  chancery, 
becaufe  the  comn>iffion  is  there  returned,  it  is  not  a  proceed- 
ing at  common  law,  but  treated  as  an  original  caufe  in  the 
court  of  equity.  The  evidence  below  is  not  taken  down  in 
writing,  and  the  refpondent  in  his  anfwcr  to  the  exceptions 
may  allege  what  new  matter  he  pleafes  ;  upon  which  they  go 
to  proof,  and  examine  witnefles  in  writing  upon  all  the  mat- 
ters in  iffue :  and  the  court  may  decree  the  refpondent  to 
pay  all  the  cofts,  though  no  fuch  authority  is  given  by  the 
ilatute»  And,-  as  it  is  thus  confidered  as  an  original  caufci 
throughout,  an  appeal  lies  of  courfe  from  the  chancellor's 
decree  to  the  houfe  of  peers  «,  notwithftanding  any  loofe  opi- 
;iions  to  the  contrary  ^. 

4.  By  the  feveral  ftatutes  rehting  to  bankrupist  a  fum- 
mary  jurifdiftion  is  given  to  the  chancellor,  in  many  mat- 
ters confequential  or  previous  to  the  commifTions  thereby  di- 
refted  to  be  iffuedj  from  which  the  ftatutes  give  no  Ap- 
peal (3  )• 

On  the  other  hand,  the  jurifdiftion  of  the  court  of  chan- 
cery doth  not  extend  to  fome  caufes,  wherein  relief  may  be 

g  Dtike*8  char.  uie*.  6a.  12S.  Cor-      9  May,  1743* 
poratieaof  Burford>t;.  Lenthal.  Cant»  1>  2  Vera.  iiS. 


(3)  The  fummary  jurifdidion  of  the  court  of  equity,  in  cafes 
of  bankrupt,  muft  be  pcrfonally  exercifed  by  the  chancellor,  lerd- 
keeper^  or  the  lords  comxniiTipners  of  the  great  feal.  2  Wwdi^ 
400. 
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had  in  the  exchequer.  No  information  can  be  brouglit,  in 
chancery,  for  fuch  miftakcn  chatiricsi.  is  are  giverxi  to  the 
king  by  the  ftatutcs  for  fupprcffing  feperflkiolii  lifts'.  Nor 
can  chancery  give  any  relief  aga^nft-the^  king,  or  dirc£l  any 
aft  to  be  done  by  him,  or  make  any  decree  dupofih^  of  or 
afFeding  his  property ;  not  even  in  cafe^  where  he  isjii  royal 
truftee  *  (4).  Such  caufes  muft  be  determined  in  tKe  court  of 
e3cchequer,  as  a  court  of  revenue ;  which  alone  has  power 
[  429  ]  over  the  king's  treafure,  and  the  ofScers  employed  in  it's  ma- 
'  nagement :  unlefs  where  it  properly  belongs  to  thie  ducllf 
court  of  Lancafter,  which  hath  alfo  a  fimilar  jurifdiAion  as 
a  court  of  revenue ;  and,  like  the  other/  qonfifts'  of  both  a 
court  of  law  and  a  court  of  equity. 

In  all  otlier  matters,  what  is  faid  cif.tbtf  court  of  equity  in 
chancery  will  be  equally  applicable  to  the  other  courts  06 
equity.  Whatever  difference  there  may  be  in  the  forms  of 
pradice,  it  arifes  from  the  different  conftittttion  of  their  offi- 

'  Huggins  V.  Yorkbuildinss  Compa*      Lightboun  v.  Attorney -general.    Caac^ 
ny.  Cane.  24  Od.  1740.  Reeve  w.  AN      %  ffi^f,  ^743, 
t^mey-gciifral.v  Cane.  27  N.9V.  1741. 


(4)  "  Where  the  rights  of  the  crown  are  concerned,  if  they 
•!  exten4  only  to  the  fuperintendanpe  of  a  public  truft,  as  in  the 
.**  cafe  of  a  ^harity,  the  king's  attQfney -general  may  be  made  a 
**  party  tp  fuftajn  thofe  rights;  and  in  o^her  cafes  where  the 
<*  crown  is  riot  in  poffeffion,  a  title  yefted  in  it  is  not  ixnpeachedj 
*'  and  it's  rights  only  incidentally  concerned ;  it  haa  generally  bcea 
**  confidered,  that  the  king's  attorney-general  may  be  made  a 
M  party  in  refpedb  of  thofe  rights,  and  the  pra^ice  has  been  ac- 
"  cordii)gIy.  {i  P.  Wms,  445^.^/  But  where  the  crown  is  in 
*'  pofTcflion,  or  any  tide  i^  vefted  in  it  which  tha-fuit  feeks  to  di- 
«*  veft,  or  it'$  rights  arc  the  immediate  and  fble  objedl  of  the  fukt 
"  the  application  muft  be  to  the  king,  by.petiuonof  right,  (Reeve 
f  *  againft  Attorney-general,  mentioned  in  perin  'v.  lord  Baltimore, 
♦'  1  Vef,  445,  446;)  upon  which,  however,  the  crown  may  refer 
•*  it  to  the  chancellor  to  do  right,  and  may  direft  th^t  the  attomey- 
"  general  (hall  be  made  a  party  to  a  fuit  for  that  purpofe.'  The 
*«  queen  has  alfo  the  fame  pjerog^dve.  (z  RolL  Abr.  213!^'* 
J^itf.  Treat,  on  Pleadings  in  Chan.  ,       .        '  . 
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ce^s :  or,  if  diey  differ  in  any  thing  more  eflential,  one  of 
them  muft  certainly  l?e  wrong ;  for  truth  and  juftice  are  al- 
ways uiiiform,  and  piught  equally  to  be  adopted  by  them  alU  ^ 

JiEt  us  ne^f' take  .a'brief^  hut  comprehcnfive,  view  of  the 
general,  nature  of  equity 9  as  now  undtrdoocl  and  praftifed  in 
our  feveral  courts  of  jijdicature.  I  have  fprmerly  touche4 
upon  it  ^,  but  imperfeflly  :  it  deferves  a  more  complete  ex- 
plication.. Yet  as  nothing  is  hitherto  extant,  that  can  give 
a  ftranger  a  toleri^ble  idea  of  the  courts  of  equity  fubfifting 
in  England,  as  diftiriguifiicd  frpm  the  courts  of  law,  the 
compiler  of  thefe  bbfervati9ns  cannot  but  attempt  it  with  diffi- 
dence :  thofe  who  know  them  bell,  are  too  much  employed 
t6  find  time'to  write  ;  and  thofe,  who  have  attended  but  littld 
19  thofe  courtay  nwaft  be-  ©ften  at  a  lofs  for  materials. 

.E<^|Ty  thenj  in  it's  true  and  genuine  meaning,  is  the 
fi^ul  and  fpirit  of  all  law  :  pofitive  law  is  conllrued,  arid  r/x- 
tipfial  law  is  made,  by  it.  In  this,  equity  is  fynonymous  to 
juftice  'j  in  that,  to  ^he  true  fenfe  .and  found  interpretation 
of  the  rule.  But  the  very  terms  of  a  court  of  equity^  and  si 
court  of  /^w,  as  coptrafted  to  each  other,  are  apt  to  confound 
and  miflead  usj  ^s  if  the  one  judged  without  equity,  and  ^ 

the  other  w,as  not  Jjoiind  by  any  law.    Whereas  every  defini- 
tion or  illuftration  to  be  iriet  with,  which  now  draws  ^  line 
between  the  two  jurifdi£lions,  by  fettihg  lav/  and  equity  iii 
9ppofition  to  each  othcxj  will  be  found  either  totally  erro-  [  430  ] 
neous,  or  erroneous  to  a  certain  degree. 

I.  Thus  in  the  firft  place  it. is  faid^  that  it  is  the  bufi- 
nefs  of  a  court  pf  equity  in  England  to  abate  the  rigour  of 
the  cpmmon  law.  But  iio  fuch  power  is  contended  for.  Hard 
was  the  cafe  of  bond-creditors,  whofe  debtor  devifed  away  his 
real  eftate ;  rigorous  and  unjuft  the  rule,  which  put  the  de* 
vifee  in*  a  better  condition  than  the  heir  '^  :  yet  a  court  of 
equity  had  no  power  to  interpofe.  Hard  is  t;he  common 
law ftill fubfifting,  that  land  devifed,  or  defcending  to  the  heir, 

k  Vol.  I.  introd.  V*  *  3-  »4cate.         «>  Sec  vol.  If.  ch.  23.  pag.  378, 
t  Lord  Kay ms.  prioc.  of  eqtilt.  44.  <. 
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(hall  not  be  liable  to  fimple  contra£t  debts  of  the  anceftor  or 
devifor ",  although  the  money  was  laid  out  in  pnrchafing 
the  very  land ;  and  that  the  father  fliall  never  immediately 
fucceed  as  heir  to  the  real  eftate  of  the  fon  * :  but  a  court  of 
equity  can  give  no  relief  5  though  in  both  thcfc  inftances  the 
artificial  reafon  of  the  law,  arifing  from  feodal  principles,  has 
long  ago  entirely  ceafcd.  The  like  may  be  obfervcd  of  the 
dcfcent  of  lands  to  a  remote  relation  of  the  whole  blood,  or 
even  their  efcheat  to  the  lord,  in  preference  to  the  owner's 
half-brother  p  ;  and  of  the  total  ftop  to  all  juftice,  by'caufing 
the  parol  to  demur  "i,  whenever  an  infant  is  fued  as  heir  or  is 
party  to  a  real  adlion.  Jn  all  fuch  cafes  of  pofitive  law,  the 
courts  of  equity,  as  well  as  the  courts  of  law,  muft  fay  with 
Ulpian  *",  "  hoc  jnijemper  quam  durum  efl^fedita  lexfcripta  ejf!^ 

2.  It  is  faid »,  that  a  court  of  equity  dctermiiiCB  according 
to  the  fpirit  of  the  rule,  and  not  according  to  thfe  ftriftnefs  of 
the  letter.  But  fo  alfo  does  a  court  of  law.  Both,  for  in* 
fiance,  are  equally  bound,  and  equally  prdfljfs,  to  interpret 
rtatutes  according  to  the  true  intent  of  the  Icgiflature;  in  ge- 
neral laws  all  cafes  cannot  be  forefeen  j  or,  if  foteiSsen,  can- 
not be  exprefled :  fome  will  arife  that  will  fall  within  the 
r  ^xi '  T  meaning,  though  not  within  the  words,  of  the  legiflator;  and 
.  '  others,  which  may  fall  within  the  letter,  may  be  contrary  to 

his  meaning,  though  not  exprefsly  excepted.  Thefe  csdes> 
thus  out  of  the  letter,  are  often  faid  to  be  within  the  equity, 
of  an  a£l  of  parliament ;  and  fo  cafes  within  the  letter  are 
frequently  out  of  the  equity.-  Here  by  equity  "wt  mean  no- 
thing but  the  found  interpretation  of  the** law;  though  the 
words  of  the  law  itfelf  may.  be  too  general,  too  fpecbl,  or 
otherwife  inaccurate  or  defeftive.  Thefe  then  are  the  cafes 
which,  as  Grotius  *  fays,  **  lex  non  exaBe  definite  fed  arhitrt» 
«  horn  viri  permit  tit  /'  in  order  to  find  out  the  true  fcnfe  and 
meaning  of  the  lawgiver^  from  every  other  topic  of  cofiftruc- 
tion.     But  there  is  not  a  fingle  rule  of  interpreting  la^frs,- 

-«  See  vol.  n.  ch.  1 5.  "pag.  ^\^,  244.      H  Sec  pag»  300. 
ch.  23.  pag.  377.  '  Ff,  40.  9.  12. 

o  Ib'ui.  ch.  14.  pag.  20S.  •  Lord  Kayms.  princ*  of  cqutt*  177. 

p  jf2'2/f."pag.  2Z7.  ^  dt  aequitAte.  ^  Z, 
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whether  equitably- or  ftriftly,  that  is  not  equally  ufe.d  by  the  ^ 
judgee  in  the  counts  both  of  iaw  aud  equity :  the  conftruftion 
muft  in  both  be  the  hmpi  or,  if  they  differ,  it  is  only  as  one 
c6urt  of  bi^  may  alfo  happen  to  difer  from  another.  Each 
endeavours  to  fix  and  adopt  the  true  fenfe  of  the  law  in  qucf- 
tionj  neither  can  enlarge,  diminiCb,  or  alter,  that  fenfe  in  a 
fihgle  tktJe. 

3.  Again,  it  hath  been  faid ",  that  fraud,  accident^,  afljl , 
tri^  are  the  proper  and  peculiar  objeds  of  a  court  of  equity* 
But  eyety  kind  oi fraud  is  equally  cognizable,  and  equally  ad- 
verted tp,  in  a  court  of  law:  and  fome  frauds  are  cogniz* 
able  only  there;  as  fraud  in  obtaining  a  devife  of  lands,  which 
is  always  fent  out  of  the  equity  courts  to  be  there  Atttn^ , 
mined.     Many  mmdints  are  alfo  fupplied  in  a  court  of  law  ; 
as,  lofs  of  deeds,  miftakes  in  receipts  or  accounts,  wrong 
payments,  deaths  which  make  it  impoffible  to  perform  a  con^ 
ditioD  literally,  and  a  multitude   of  other  contingencies: 
and  many  cannot  be  relieved  even  in  a  court  of  equity  j  as^ 
if  by  accident  a  recovery  is  ill  fuffered,  a  devife  ill  cxc- 
cttted,  acontingent  remainder  deftroyed,  or  a  power  of  leafing      ' 
omitted  in  a  family  fcttlement.     A  technical  /rw/?,  indeed, 
created  .by  the  limitation  of  a  fecond  ufe,  was  forced  into 

the  courts  of  equity,  in  the  manner  formerly  mentioned'*' :  £  432  \ 
and  this  fpecies  of  trufts,  extended  by  inference  and  conftruc* 
tion,  have  ever  (ince  remained  as  a  kind  oipeculium  in  thofe 
courts.  But  there  are  other  trufts,  which  are  cognizable  in 
a  court  of  law  :  as  depofits,  and  all  manner  of  bailments  ; 
and  efpecially  that  implied  contradl,  fo  highly  beneficial  and 
ufeful,  of  having  undertaken  to  account  for  money  received 
to  another's  ufe  *,  which  is  the  ground  of  an  aftion  on  the 
cafe  almoft  as  univerfally  remedial  as  a  bill  in  equity. 

4.  Once  more  j  it  has  been  faid  that  a  court  of  equity  is 
not  bound  by  rules  or  precedents,  but  afts  from  the  opinion 
of  the  judge  y,  founded  on  the  circumftanccs  of  every  partU 

»  1  Roll*  Abr.  374.  4lnft.  84.  ,io  x  Sec  pag.  163.  , 

Mod,  1.  /Thisisftated  byMr.  Scldcn(T4. 

«'BookII«  cb.  29*  ble  talky  tit.  equity]  with'  more  pica- 
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ciilar  cafe.  Whereas  the  fyftcm  of  our  courts  of  equity  Is  z 
laboured  conne£led  fyftem,  goycrned*  by  cftabliflicdralesji 
and  bound  dowil'by  precedents,  frorti-vAich^they  d6  ttot  de^ 
part,  although  thereafon  of  fome  or  t'beih  Way^htf^a-fec 
liable  to  bbjc<aibn.  Thus  the  re<uiWg^*^Wifft-heE  d6N*i^  iq 
a-trtribfeftatc*,  yet  aHbwihg  the'*hu&ata^ias '^iHtfy? -thq 
holding  the  penalty  of  a  bond  td  be  HidfkiVfitifetik^foPAe 
debt  and  intereft,  yet  confiderin'g  it' fem^tihtek  as'  Ul^'difebt  it- 
fdf,  fo  that  the  intereft  fliall  iiot  exccfed^'thfet  ^«italbf  ^;*t?hc 
dillinguifliing  between 'amertgige  nt^jfihef^.^rekt,^  'tAl^'z 
claufc  of  redoftionto^r;  if  the  kiteV^ti^b&t&gtA^^'p^ 
and  a  mortgage  zt four  per  ceni^  wjth'ai$iale«6f  <5d}atg(?ftient 
X^fivey  if  the  payment  of  the  rntcieft  be  Arf«*rtfd'ii  f0^it*c 
fc(rmcr  fcall  be  deemed  a  confcientidf^s,  tfcclltftter  an  ^nf^ht- 
ct)Us,  bargain**:  all  thefe,  and  other i;afestliait^«l^hf4iia- 
ftanccd,  are  plainly  ruks  of  pofititc  laiv^^j  ^f«i{))f)bfte4 'CKily!^:^ 
C  433  ]  thc'tcvcrcnce  that  is  (hewn,  and  genfe?«My^vcry'^9)|>er^ 
/hewn,  to  a  feries  of  former  determtft^lod9$^M*tb€i^aIe 
of  property  may  be  umferm  and  ft^^y^  jt^oy^  foiMl3iifite»a 
precedent  is  fo  ftri£tly  followed)-  that>a>pafiticulaar<]ud!giBratj 
founded  upon  fpecial  ciroun^danccs^j-giveaTife  tb^a>g£iisia^ 

i  ;•   '    4'.    ■  •         '       ■  ,  :    J  .    .  ■;    '       -  •..  ;J  .0  A'  v^ 

f  .  .  ':  In  fliort,  if  a  cwrt  of  equity , in  l^nglanddijlr^ajly^swa, 
Q$  many  ingenious  writers  have  fup„pofed,  it  (frojn  tJbexM^y) 
to  do,  it  would  rife. above  all  law,  cither  comwyn  ^x  Jjla* 
^tie^  .and  be  a  nvoft  arbitrary  kgiflator  v^,  eyiery  pa,rtic|jlar 
cafp.,..  No  wonclcr  they  are.  fo  often  miftaicq,.  G^rp|j;as, 
or  Pi*flfendorf,  or:any  other  of  die  great,  mafter?  of  j;jrf&;ru- 
deqcc^  would  have,  been  a5  little  ahje  ^g>  diCcQver,  by.^i"' 

lantry  than  truth.  «  For  Utxt^  we  have  *^  foot,  a  third  an  indifFerent  fooC    It 

«  a  mcafure,  and  kiijpw  v^hat  to  truft  «  is  the  fdme  thing;  wtth'tlfe  c^aacel- 

"to:  ^^»i/f4S  accoi>duigtothecofl(ci.  •«  lor's  confipicocc.**:               ^:; 

y  ence  of.  him  that  U  cbaoc^lor  \  .and,  x  %  p,  W'n«*  640^  to  vq1«  JJ,  J^C* 

«<  as  that  is'  larger  or  narrower,  fo  is  337.                             -->-..-,» 

M  equity.  *Tis  all  one>  as  if  they  ihould  ,    ^a^^l]^.  154^ 

/^  make. the  ftandard  fur  the  meifore  a  >%  Vcui..a8^  3^.^^     S.At||p>..{ftqi 

^  chancelior^s  foot.  What  an  odcertaia  e..$ecthe  cafe  of  Fofter  an4Mant, 

<<  meafure  would  this  be  \  One  ehancel-  *   x  ^Vera.  473-;  with  tegard-to  tlie  imdif- 


^  \ot  has  a  loog  foot^  ^Oio^ber  a  ihort      pofcd  rtJUuum  of  perfooal  eftctees. 
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own  lig^xt^.thefyft^m  of  a'cpurt  of  equity  In  England,  as  the 
fyftcm  oil  a  i^ou^t  .4;xf,a.law :  eipeqijally,  as  the  notions  beforc- 
oientio»ed,,rof  .t^^^^haTa»^e^,  pa>yer,  and  pracSlice  of  a  court 
of  cqyixty,  were  {Qtfn^vXy  a4opted  and  propagated  (thougli  ijot 
with  approbation  q^  the  .thing)  by  our  principal  antiquaries 
5Uid  lawyers  J  Spetoan^,  Coke  f , .  Lambard  ^,  andSeldcn^, 
and  even  the  great  Jj^acon  ^  luiplielf.  But  this  wasc  in  the  in- 
fancy of .  Quc  co^rtGi  pf  .^qvity,  before  t]^ir  jurifdiftion  was 
.  fettM,  s^nd^^^n.^th^.  chancellors  tbeipfelve$,  partly  from 
tliyeirigoai«»nce,Qfi|a,vif,.(l>cipg  frequently  Ijrifliops  pr  ft^Uefm^n) 
partly  froin  ^fr^iji^^  and  lull  of  power,  (encouraged  by, the 
arbitrary  priiicip)e.$  of  the  age  they- lived  in)  but  principally 
from  the  nal;rpH^■.<wd,^^juft  dectfions  of  the  pourts  of  law^ 
had  arrogated  |39  H^^^fclyes  fuch  uqlimited  authority,  as  hath 
totally  been d^laiiyi^d  by  their  fuc^eiS>rs  for  now  above  a  cen- 
tmry  pi^fl:#  Thed^QJ?ee$  of  a  court  of  equity  were  then  rather 
in. the. native  of  awards,  formed  on  the  fudden  pro  rs  nata^ 
.witbm0»c|)?obU3y  of  Jatention  than  knowlege  of  the  fubjeft; 
fofmdkdjott  rioi  f«.ttled  principles,  asi  being  never  defigned,  x  ^04  J 
atid  tberef<>re  never  ufed,  for  precedents,  .  But  the  fyflems 
of  jurifprudence,  in  our  courts  both  of  law  and  equity^  are 
now  equally  artificial  fyftcms,  founded  in  the  fame  principles 
of  jufttcc  and  pofitive  law ;  but  varied  by  different  ufagps  iix 
the  forms  and  mode  of  their  proceedings :  the  one  being  ori- 
ginally derived  (though  much  reformed  and  improved)  froni  ^ 
the  feodal  cuf^oms,  as  they  prevailed  in  different  ages  in  the 
-Saxon-  and  Norman  judicatures  5  the  other  (but  with  equal 
Improvements)  from  the  imperial  and  pontifical  formularies, 
introduced  by  their  clerical  chancellors. 

The  fuggeftlon  indeed  of  every  bilf,  to  give  jurlfdiElion 
to  the  courts  of  equity  (copied  from  thofe  early  times)  is 
that  the  complainant  hath  no  remedy  at  the  common  law. 

^  S^uae  tnfummis  tnb»i^dV;lntt  fkultl  r-  pmutftiMi  'oidthitur  frud:ntUi^{Gl:fs, 

It^um  Ofmnedecernunijudiat^  fohtt  (Ji  108.  )• 
res  tjfegeret )  toblbctjancdlarlus'ixarbi'  «  See  pag«  49  55. 

tridyyteca/irerdecrefhtentftnrfudeiuriae  f  •^rtttiort.  'fi^  7^,  7  J*        * 

t;ei/uf}pJfuf,^uinfiItt€er/etenovaratmei  tubifu^,  -    .    .J 

ftciignojcar  fuat  'VQluent^  muut  ft  deUat  b  De  Augm.  Sclent,  /,  S,  c,  3. 
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But  he  who  fliould  from  thence  conclude,  that  no  cafe  is 
judged  of  in  equity  where  there  might  have  been  relief  at 
law,  and  at  the  fame  time  cafts  his  eye  on  the  extent  and 
variety  of  the  cafes  in  our  equity-reporta,  muft  think  the  law 
a  dead  letter  indeed.  The  rules  of  property,  rules  of  evi- 
dence, and  rules  of  interpretation  in  both  courts  are,  or 
fhould  be,  exaftly  the  fame :  both  ought  to  adopt  theiicft, 
or  muft  ceafe  to  be  courts  of  juftice.  Formerly  fome  caufes^ 
which  now  no  longer  exift,  might  occafion  a  different  rule 
to  be  followed  in  one  court,  from  what  was  afterwards 
adopted  in  the  other,  as  founded  in  the  nature  and  reafon  of 
the  thing :  but,  the  inftant  thofe  caufes  ceafed,  the  meafure 
of  fubftantial  juftice  ought  to  have  beert  the  fame  in  both. 
Thus  the  penalty  of  a  bond,  originally  contrived  to  evade 
the  abfurdity  of  thofe  monkifh  conftitutions  which  prohibited 
taking  intereft  for  money,  was  therefore  very  pardonably 
confidered  as  the  real  debt  in  the  courts  of  law,  when  the 
debtor  ncglefted  to  perform  his  agreement  for  the  return  of 
the  loan  with  intereft  :  for  the  judges  could  not,  as  the  law 
then  ftood,  give  judgment  that  the  intercf^  fliould  befpeci- 
ficaliy  paid.  But  when  afterwards  the  taking  of  intereft  be- 
came legal,  as  the  iieceffary  companion  of  commerce  ^  nay 
after  the  ftatute  of  37  Hen.  VIII.  c.  9.  had  declared  the 
r  jjr  ]  debt  or  loan  itfelf  to  be  « the  juft  and  true  intent"  for  which 
the  obligation  was  given,  their  narrow-minded  fuccefibrs 
ftill  adhered  wilfully  and  technically  to  the  letter  of  the 
antient  precedents,  and  refufed  to  confider  the  payment  of 
principal,  intereft,  and  cofts,  as  a  full  {i^tisfa6lion  of  the 
bond.  At  the  fame  time  more  liberal  men,  who  fa±e  in  the 
courts  of  equity,  conftrued  the  inftrument,  according  to  it's 
"  juft  and  true  intent,'*  as  merely  a  fecurity  for  the  loan  * 
*  in  which  light  it  was  certainly  underftood  by  the  parties, 
at  leaft  after  thefe  determinations  ;  and  therefore  this  con- 
ftru£^i6n  ftiould  have  been  univerfally .  received^  So  in 
mortgages,  being  only  a  landed  as  the  other  is  a  perfonal 
fecurity  for  the  money  lent^  tlie  payment  p£  .principal,  in- 
tereft, and  cofts  ought  at  any  time,  before  judgment  exe« 

i  Sec  voli  IX.  p8g.  456, 

•  cutcd. 
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cuted,  to  have  faved  the  forfeiture  in  a  court  of  law,  as  well 
as  ia  a  court  of  equity.  And  the  inconvenience  as  well 
as  injufticef  of  putting  different  con  fir  ud  ions  in  different 
courts  upon  one  and  the  fame  tranfaftion,  obliged  the  par* 
liamew.t  a,t  length  to  interfere,  and  to  dired  by  the  ftatutes 
.4  ,§r.5  Ann.  c.  16,  and  7  Geo.  II,  c.  20.  that,  in  the  cafes 
of  bond«  and  mortgages,  what  had  long  been  the  praftice  of 
,the  courts  of  equity  Ihould  alfo  for  the  futu're  be  univerfuHy 
followed  in  the  courts  of  law  5  wherein  it  had  before  thefe 
ftatutes  in  fome, degree  obtained  a  footing}. 

Again;  neither  a  court  of  equity  nor  of  law  can  vary 
men's  wills  ox  agreements,  or  (in  other  words)  make  wills 
or  agreements  for  them.  Both  are  to  underftand  them  truly, 
and  therefore  both  of  them  uniformly.  One  court  ought  not 
to  extend,  nor  the  other  abridge,  a  lawful  provifion  delibe- 
rately fettled  by  the  parties,  contrary  to  it's  jufl:  intent.  A 
court  of  equity,  no  more  than  a  court  of  law,  can  relieve 
againft  a  penalty  in  the  nature  of  ftated  damages  •,  as  a  rent 
of  5  /.  an  acre  for  ploughing  up  antient  meadow  ^ :  nor 
againft  a  lapfe  of  time,  where  the  time  is  material  to  the 
contract  5  as  in  covenants  for  renewal  of  leafes.  Both  courts 
will  equitably  conftrue,  but  neither  pretends  to  control  or 
change,  a  lawftil  ftipulation  or  engagement. 

The  rules  of  decifion  are  in  both  courts  equally  appofite  r  j«^  -i 
to  the  fubje£ts  of  which  they  take  cognizance.  Whcpre  the 
fubjeft-matter  is  fuch  as  requires  to  be  dclQvmined  f^tnndum 
aequum  et  honum^  as  generally  upon  aflions  on  the  cafe,  the 
judgments  of  the  courts  of  law  are  guided  by  the  moft  libe- 
ral equity.  In  matters  of  pofitive  right,  both  courts  muft  ^ 
fubmit .  to  and  follow  thofe  antient  and  invariable  ttiaxims 
*'  quad  reliBa  funt  et  tfadita '."  Both  follow  the  law  of  na- 
tion3,  and  coUe£l  it  from  hiftory  and  the  moft  approved  au- 

ji  Ke)>.*  55^.   ^5S»^  Salk.    597*       dicert  dchdnuvs   de-jure  popuUiRomani^ 
^  Moduli*  6a*  Ii3|>  fuar^  reli^a  funt   et  tradUa.  {QiZ*  de 


k  a  Atk.239.  Leg,  I,  3.  ttd  caU.) 

'  Dtjun  natftrae  rcgitare^r  mi  affwe 
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thors  of  ajl  countries,  where  the  queftion  is  the  ctjeft  of 
that  JaXv:  as  in  cafe  of  the  privHege^  of  cmbalTadors "> 
h'oftages,  or  iranfom-biris ".  In  mercarttfte  tranfaclions  they 
follow  the 'marine  law**,  and  argue  from  the  ufages  andau- 
.  thorities  received  in  all  maritime  countries.  Where  they  exer- 
tiftf  a  concurrent  jurifdiftion,  they  both  follow  the  law  of  the 
iprcrpcr  Jvrum^ :  in  matters  originally  of  eccle'fiaftical  cogni- 
sance, they  both  equally  adopt  the  canon  or  imperial  law, 
:lccording  to  the  nature  of  the  fubjeft  ** ;  and,  if  a  queftion 
came  before  either,  which  was  properly  the  objeft  of  a 
foreign  municipal  law,  they  would  both  receive  inforniafion 
what  is  the  rule  of  the  country ' ;  and  would  both  decideac^ 
t*ordirtgIy. 

Such  then  being  the  patity  of  law  and  reafon  which  jgo- 
ycrns  both  fpecics  of  courts,  whereiil  (it  may  be  aCked)  does 
their  effential  diflFerenqe  confift  ?  It  principally  coafifts.  iii 
the  different  modes  of  adminiftering  juftice  in  ^a^JiJ  iii.the 
mode  of  proof,  the  mode  of  trial,  and  the  mode^x^f  relief; 
Upon  thefe,  and  upon  two  other  8ccid!e»ital.grCMind^o|.ju- 
rifdiftion,  which  were  formerly  driv.ea  into.thofe  cpurfs  by 
narrow  decifions  of  the  courts  ofilaw,  rrs.  the  true  con- 
ftru£tiop  of  fi^curities  for  money  lent,  an4  the  form  aod  tffeSt 
[  437  ]  6f  a  truftot  fcconti  ufc;  upon  thefe  maim  pillars  hath. been 
gradually  eredlcd  that  ftru£ture©f  jarifpr||dence,  which  pre- 
vails 4Ti  olincOTfrts  of  equity,  and  is  inwardly  bottomed  upon 
the  fame  fubftantial  foundations  as  the  legal  fyftem  which 
hath  hitherto  been  delineated  in  thefe  commentaries ;  bow- 
cvfer  different  they  may  appear  in  their  outward  formj  from 
the  diflerent  tafte  bf  their  architefts. 

li  And,  fiift,  as- to  the  mtwk  ot  proof .  When  fafls,  or 
their  leading  circijmftftnces,  reft  only  in  the  kilowlege  of  the 
party>  a  court  of  equity  applies,  itfelf  to  his  coniiieiice,  and 
purges  him  upoa  9ath  with  regard  to  the  truth  of  the  tranf* 

»n  See  vol,  I.  jfJfec^i§3>       ■''       "  459.4.61.467. 

.    "  Ricord  -v,  Bettcnh«rij?'Tr.  5  Geo'.  p  See  vo\.  II. 'f  •£6^51^.  «^ 

III.   B.  R,  *  q  Ibid,  504*        •         •* 

o  See  vol.  I»  page  75.  toI.  XL  ptgc  '  Ihid,  463, 
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fi^iort ',  andj'diat  being  once  ^ifcdvcrcd,.  the  judgment  is  the 
fame  in  eqiiity  as  }t  wouJd  have  been  at  law.  But,  for  want 
of  this  difcovef  y  at  law,  the  courts  of  equity  have  acquired  a 
concurrent  judfdiftion  with  every  other  cpart  in  all  matters 
of  account ".  As  incident  to  accounts,  they  take  a  concur- 
rent cognizance  of  the  adminiftratbn  of  perfonal  affets  % 
confcqucntJy  of  debt^  .legacies,  the  diftribution  of  the  refi- 
due,  and  the  coiidvi^.pf  executors  and  adminiftrators*.  As 
incident  to  accounts,  i;hcy  alfp  take  the  concurrent  jurif- 
diftion  of  tithes,'  and  all  queftions  relating  thereto  ^ ;  of  all 
dcalixtgs  in  pattrierfliip  %  and  many  other  mercantile  tranf- 
a&ions  5  and  foof  bailifFs,  receivers,  faftors,  and  agents'^.  It 
would  be  endlcfs  to  point  out  all  the  feveral  avenues  in  human  • 
affairs,  and  in  this  commercial  age,  which  lead  to  or  end  in 
accounts.' 

RiOM  Ae^fnme  fruitful  foQtcc,  the  compulfive  difcovery 
Qp^ifo^h,  tiiecouribsof  equity  have  acquired  a  jurifdidion 
dvdr^i/inlidft  JiH^matterd  of; fraud' ;  all*  matters  in  the  private 
knotAdgt^^^^^T^mtfy  which,  tjiough  concealed,  are  bind^ii 
ixig  1ft  cdtlfeilStfNce;  amd  flilif  jndgnieiits  at  law,  obtained 
tbtbugk^fiMih  friaUi  of  Aeoneealment.  And  tjiis,  not  by  im^ 
peaehinf'dJrreverfing' lite  judgment  itfelf,  bur  by  prohibiting  r  .^o  -i 
theptainftff  froln  taiMg  anjr  advantage  of  a  judgment,  ob- 
tained by  fuppreffing  the  truth  ^ ;  and  which,  had  the  fame 
fa£l:s  appeared  on  the  trial,  as  now  are  difcovcied,.he  would 
never  have  obtained  at  all. 

a.  S^yto  -the.  njiQde  of  triaL  ThU  is  by  interrogatoriea 
adminiftered  to  the  witnefies,  upon  which  dieir  depofitions  are 
taken  in  writing,  wherever  they  happen  to  refide.  If  there- 
fof e  thc^  caufe  arifcs  in  a  foreign  country,  and  the  witnefles 
refid^  upon  the  fpot ;  if,  in  caufes  arifing  in  England,  the 
witneHes  are  abroad,  or  fhortly  t6  leave  the  kingdom  ^  or  if 

•  I  Chan.  Gaf.  57.  f  z  Vern.  638. 

t  %  P.  Wm9.  145.  s  %  Chan.  CaC  46. 

•u  2  Chan.  Oaf.  15s.  a  3  P.Wiim,i48.  Ycuhook,22Eiiv;. 

'^  I  Equ.  Caf.  abr.  367.  JF,  37.  fl,  ai. 

X  z  Vern.  177. 
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witnefles  redding  at  home  are  aged  or  infinn ;  any  of  thefe 
cafes  lays  a  ground  for  a  court  of  equity  to  grant  a  commifliom 
to  examine  them,and  (in  confequencc)  (6)  to  exercife  the  fame 
jurifdi£tion,  which  might  have  been  exercifed  at  law^  if  the 
witneffes  could  probably  attend. 

3.  With  refpcft  to  the  mode  of  relief.  The  want  of  a 
more  fpeciiic  remedyi  than  can  be  obtained  in  the  courts  of 
law,  gives  a  concurrent  jurifdidiion  to  a  court  of  equity  in  a 
great  variety  of  cafes.  To  inftance  in  executory  agreements. 
A  court  of  equity  will  compel  them  to  be  carried  into  tiriEt 
execution  ^,  unlefs  where  it  is  improper  or  impoffible ;  in- 
ftead  of  giving  damages  for  their  non-performance.  And 
hence  a  fi£lion  is  eftablifhed,  that  what  ought  to  be  done 
{hall  be  confidered  as  being  adually  done  %  and  ihall  relate 
back  to  the  time  when  it  ought  to  have  been  done  origi* 
nally  :  and  this  fidion  is  fo  clofely  pvfrfued  through  all  it's 
confequences,  that  it  neceflarily  branches  out  into  many 
rules  of  jurifprudence,  which  form  a  certain  regular  fyftem.' 
So,  of  wafte,  and  other  fimilaf  injuries,  a  court  of  equity 
takes  a  concurrent  cognizance,  in  order  to  prevent  them  by 
injun£tion  ^.  Over  queftions  that  may  be  tried  at  law,  in  a 
great  multiplicity  of  aflions,  a  court  of  equity  aflumes  a  jurif- 
r  ^29  1  didion,  to  prevent  the  expenfe  and  vexation  of  endlefs  Utiga- 

b  Equ.  Caf.  abr.  i6.  *  1  Clr.  Rep.  i^  %  Chan.  Cat  31. 

c  3  p.  Wmi.  »i5. 


(6)  The  learned  Judge  has  certainly  fallen  into  an  trror,  if  he 
means  to  aflferti  that  where  a  court  of  equity  mil  grant  a  commiiEoa 
.  to  ex&mikie  wicneiTes,  whofe  attendance  cannot  be  procured  to  give 
teHimony  in  a  court  of  common  law,  it  will  in  fuch  cafeaUbgnuit 
reliefs  For  though  it  is  very  ufual  to  file  a  bill,  praying  a  difco- 
vcry,  and  that;  a  commifTion  may  be  ifTued  to  examine  witnefts 
who  live  abroad,  no  doubt  can  be. entertained  that  if  the  bill  pro- 
ceeded  to  pray  relief^  and  that  relief  was  fuch  as  a  court  of  liw 
was  fully  competent  to  adcrrinifter,  a  demurrer  to  the  bill  would 
hold,  unlefs  it  wa«  a  cafe  where  the  courts  exercife  a  concurrent 
iwlfdidion.  •     ^ . 

[  10  tions 


Digitized  by 


Google 


Ch.  (27.  Wrong  s.  439/ 

tions  and  fuits  *.  In  various  kinds  pf  frauds  it  affumes  a  con- 
current fjurifdiftion,  not  only  for  the  fake  of  a  difcovery,. 
but  of  a  more  extenfive  and  fpecific  relief;  as  by  fetting^ 
alide  fraudulent  deeds  s,  decreeing  re-conveyances",  or  <Ji-, 
refling  an  abfolutc  conveyance  merely  to  ftand  as  a  fecurlty  *. 
And  thus,  l^ftly,  for  the  fake  of  a  more  beneficial  and  copi- 
plete  relief  by  decreeing  a  fale  of  lands  J^,  a  court  of  equity, 
holds  plea  of  all  debts,  incumbrances,  and  charges,  that  may 
afFeft  It  or  iffue  thereout.- 

4.  The  true  ednftruftion  oificurities  fpr  money  lent  is  anp^ 
thcrfountam.of  jurifdidlion  in  courts  of  equity.  When  they, 
held  the  p^n^lty  of  a  bond  to  be  the  form,  arid  that  in  fubr- 
ftance  it  was  only  as  a  pledge  to  fecure  the  repayment  of  the. 
fum  bona  fide  advanced^  with  a  proper  compenfation  for  the' 
ufe,  they  laid  the  foundation  of  a  regular  feries  of  determi<^. 
nations,  which  have  fettled  the  doQirine  of  perfonal  pledges, 
or  fecurities,  ^nd  are  equally  applicable  to  niortgages  of  reat^ 
property.  The  mortgagor  continues  owner  of  the  land,  thq- 
toort^agec  of  the  money  lent  upqn  it :  but  this  ownerfliip  is, 
mutually  transferred,  and  the  mortgagor  is  bfirred  from  re-, 
demption,  if,  when  called  upon  by  the  mortgagee,-  he  does 
not  redeem  within  a  time  limited  by  the  court}  or  he  may 
when  out  of  .pofleffion  be  barred  by  length  of  tvmz^  by  analogy 
to  the  ftatute  of  limitations, 

-54  The  forni  of  a  ituft^  or  fecond  ufe,  gives  the  courts  of 
equity  an  cxcluGve  jurifdiilioii  as  to  the  fubjedl-matteirof  <ali 
fettlements  and  deyifes  in  that  form^  atnd  of  all  the  long  terma^ 
creai^^  ^^  ^  prefent  complicated  mode  of  conveyancing* 
This  is  a  very  ample  fource  of  jurifdiftion :  but  the  truft  is 
governed  by  very  nearly  the  fame  rulest^  as  would  govern  the 
eftate  in  a  court  of  law  *,  if  no  truftee  was  ifitcrpofcd  ;  and, 
by  a  regular  pofitivefyftemcftablilhed  in  the  courts  of  equity,  [  44^  | 

«  »  Vcrn.  36S.  Prcc.  Chan.  %^u  »»  t  Vern-  437. 

J  1*.  Wms.  672.     Stri.  404.       *  i  i  yern..  %^ 

'  2  P.  Wms.  156.  k  1  Equ.  Caf.  abr.  337. 

1 1  V«m.  3*.    1  P.  Wibi.  i%^.  »  2  P.  Wms.  64^'.  66^  6*9. 
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the  doctrine  of  trufts  is  now  reduced  to  as  great  a  certainty  as 
Ihat  of  legal  eftate$  in  the  courts  of  the  common  law. 

These  arc  the  principal  (for  I  omit  the  minuter)  grounds 
of  the  jurifdidlion  at  prefent  exercifed  in  our  courts  of  equity : 
which  differ,  we  fee,  very  confiderably  from  the  notions  en- 
tertained by  ftrangers,  and  even  by  thofe  courts  themfelvcs 
before  they  arrived  to  maturity ;  as  appears  from  the  princi- 
ples laid  down,  and  the  jealoufies  entertained  of  their  abufe, 
by  our  early  juridical  writers  cited  in  a  former  °*  page ;  and 
which  have  been  implicitly  received  and  handed  down  by 
fubfequent  compilers,  without  attending  to  thofe  gradasJ 
acceflions  and  dereliftions,  by  which  in  the  courfe  of  a  cen- 
tury this  mighty  river  hath  imperceptibly  fliifted  it's  channel, 
Lambard  in  particular,  in  the  reign  of  queen  Elizabeth, 
lays  it  down  ",  that  **  equity  fhould  not  be  appealed  uuto> 
^<  but  only  in  "rare  and  extraordinary  matters :  and  that  a 
•*  good  chancellor  will  not  arrogate  authority  in  every  com- 
*^  plaint  that  fliall  be  brought  before  him,  upon  whatfoevef 
«  fuggeftion :  and  thereby  both  overthrow  the  authority  of 
<<  the  courts  of  common  law,  and  bring  upon  men  fuch  a 
"  confufion  and  uncertainty,  as  hardly  any  man  (hould  know 
**  how  or  how  long  to  hold  his  own  affured  to  him/^  And 
certainly,  if  a  court  of  equity  were  ftill  at  fea,  and  floated 
upon  the  occafional  opinion  which  the  judge  who  happened 
to  prefide  might  entertain  of  confcience  in  every  particular 
cafe,  the  inconvenience,  that  would  arife  from  this  uncer- 
tainty, would  be  a  worfe  evil  than  any  hatdfiiip  that  could. 
foUow  from  rules  too  ItriA  and  inflexible.  It's  powers  would 
have  become  too  arbitrary  to  have  been  endured  in  a  country 
like  this  •,  which  boafts  of  being  governed  in  all  refpefts  by 
law  and  not  by  will.  But  fince  the  time  when  Lambitd 
wrote,  a  fet  of  great  and  eminent  lawyers  p,  who  have  fuc- 
ceffively  held  the  great  feal,  have  by  degrees  erefted  the  fyf- 
tem  of  relief  adminiilered  by  a  court  of  equity  into  a  regular 
[  441  3  fcicnce,  which  caimot  be  attained  without  ftudy  and  expc- 

m  See  page  433.  ^^  2  P.  Wms.  685,  i$86. 

o  JrMcn.  71.  73.  P  Ste  page  54,  55,  56. 
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rience,  any  more  than  the  fcience  of  law :  but  from  which, 
when  underftood,  it  may  be  known  what  remedy  a  fuitor  is 
entitled  to  ^xpe£k,  and  by  what  mode  or  fuit,  as  readily  an4 
with  as  much  precifion,  in  a  court  of  equity  as  in  a  court  of 
law. 

It  were  much  to  be  wiflied,  for  th.e  fake  of  certainty,  peace, 
and  juftice,  that  each  court  would  as  far  as  pofiible  follow  the 
other,  in  the  bed  and  moft  effectual  rules  for  attaining  thofc 
defirablc  ends.     It  is  a  maxim  that  equity  follows  the  law  • 
and  in  former  days  the  law  has  not  fcrupled  to  follow  even 
that  equity,  which  was  laid  down  by  the  clerical  chancellors. 
Every  one^^  who  is  converfant  in  our  antient  books,  knows 
that  many  valuable  improvements  in  the  ftate  of  our  tenures 
(efpecially  in  leafeholds  i  and  copyholds ')  and  the  forms  of 
adminiftering  juftice  %  have  arifen  from  this  fingle  reafon, 
that  the  fame  thing  was  ponftantly  effedled  by  means  of  a 
fnhpoena  in  the  chancery.    And  fare  there  cannot  be  a  greater 
folecifm,  than  that  in  two  fovereign  independent  courts  efta- 
bliflied  in  the  fame  country,  cxercifmg  concurrent  jurifdic- 
tion,  and  over  the  fame  fubjcft-matter,  there  fhould  exift  m 
a  fingle  inftance  two  difFerent  rules  of  property,  clafliing  with 
or  contradifting  each  other. 

It  would  carry  me  beyond  the  bounds  of  my  prejTent  pur- 
•  pofe,  to  go  farther  into  this  matter.  I  have  been  tempted  to 
go  fo  far,  becaufe  ftrangers  are  apt  to  be  confounded  by  no- 
minal 4iftindiions,  and  the  Ipofe  unguarded  expreffionsto  be 
met  with  in  the  beft  of  our  writer^ ;  and  thence  to  form 
erroneous  ideas  of  the  feparate-  jurifdiaions  now  exift ir»g 
in  England,  but  which  never  were  feparatcd  in  any  other 
country  in  the  univerfe.  It  hath  aifo  afforded  me  an  op- 
portunity to  vindicate,  on  the  one  hand,  the  juftice  of  our 
courts  of  law  from  being  that  harfti  and  illiberal  rule,  which  X  a  t 
many  are  too  ready  to  fuppofe  it;  and,  oi?  the  other,  the  juftice 
of  our  courts  of  equity  from  being  the  refult  of  mere  arbitrary 

«  Gilbert  of  «)©ament.  2.     a  Bac.  AIm.  1 60.        «3eepag«ioo« 
^  Bro.  Mr,  t,  tenant  per  copie,     10  Litt.  §  77. 
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ppinibn,  or  an  cxercife  of  dictatorial  power,  which  rides  over 
the  law  of  the  land,  and  correfts,  amends,  and  contrplls  it  by 
the  loofe  and  fluduatihg  di£l;ates  of  the  confcience  of  a  finglis 
judge.  It  is  now  high  time  to  proceed  to  the  praftice  of  our 
courts  of  equity,  thus  explained  and  thus  underftood. 

The  firft  commencement  of  a  fuit  in  chancery  15  by  pre* 
ferring  a  bill  to  the  lord  chancellor  in  the  ftile  of  a  petition; 
•*  humbly  complaining  (heweth  to  your  Lordfliip  your  orator 
^<  A.  B,  that,  &f^."  This  in  the  nature  of  a  declaration 
at  common  law,  or  a  libel  and  allegation  in  the  fpiritual 
courts:  fetting  forfh  the  circumftances  of  the  cafe  at  length, 
as,  fome  fraud,  truft,  or  hardfliip ;  *•  in  tender  confideration 
f*  whereof^  (which  is  the  ufual  language  of  the  bill)  "  and 
♦^  for  that  your  orator  is  wholly  without  remedy  at  the  com-» 
♦*  mon  law,*'  relief  is  therefore  prayed  at  the  chancellor's 
hands,  and  alfo  procefs  oifubpoetia  againft  the  defendant,  to 
compel  him  to  ahfwer  upon  oath  to  all  the  matter  charged  in 
the  bill.  And,  if  it  be  to  quiet  the  poffeflion  of  land»^  to  (lay 
ixrafte,  or  to  ilop  proceedings  at  law,  an  injun^ion  is  aUq 
pirayed,  in  the  nature  of  an  interdiSium  by  the  ciyil  law,  com? 
ihanding  the  defendant  to  ceafe. 

This  bill  muft  call  all  neceffary  parties,  however  remotely 
concerned  in  intereft,  before  the  court ;  otherwife  no  decree 
cm  be  made  to  bind  them  ;  and  miift  be  figned  by  counfel^ 
as  a  certificate  of  it's  decency  and  propriety.  For  it  muft  not 
contain  matter  either  fcandalous  or  impertinent ;  if  it  does, 
,  the  defendant  may  rcfi^fe  to  anfwpr  it,  till  fuch  fcandal  or 
impertinence  i$  expunged,  which  is  done  upon  an  order  to 
refer  it  to  one  of  the  officers  of  the  court,  called  a  mafter  in 
chancery  ;  of  whpm  there  are  ii^  number  twelve,  including 
the  mafter  of  the  rolls,  all  of  whom,  fo  late  as  the  reign 
of  queen  Elizabeth,  werp  comn^only  doftors  of  the  civil 
r  AA^  1  law •.  The  mafter  is  to  examine  the  propriety  of  the  bill : 
and,  if  he  reports  it  fcandalous  or  impertinent,  fuch  matter 
muft  be  ftruck  out,  and  the  dpfen4ant  0iall  have  his;  coft^; 

!  Smith's  coaimonw.  b.  %•  c,  12. 
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which  ought  of  right  to  be  paid  by  the  counfel  who  figned 
the  bUl. 

'  :  When  the  bill  is  filed  in  the  office  of  the  fix  clerks,  (who 
originally  were  all  in  orders ;  and  therefore,  when  the  confti-? 
tution  of  the  court  began  to  altera  a  law^  was  made  to  per- 
mit them  to  marry)  when,  I  fay,  the  bill  is  thus  filed,  if  an 
injun£tion  be  prayed  therein,  it  may  be  had  at  various itages 
of  the  eaufe,  according  to  the  circumftances  of  the  cafe(7).  If 
the  bill  be  to. day  execution  upon  an  oppreffive  judgment, 
and  the  defendant  does  not  put  in  his  anfwer  within  the  itajted 
time  allowed  by  the  rules  o£  the  court,  an  injun£tioil  will 
iflUe  of  courfe :  and,  when  the  anfwer  comes  in,  the  in- 
jon£lion  can  only  be  continued  upon  a  fufficient  ground  ap- 
pearing from  the  anfwer  itfelf.  But  if  an  injun£tion  be 
wanted  to  ftay  wafte,  or  other  injuries  of  an  equally  urgent 
nature,  then  upon  the  filing  of  the  bill,  and  a  proper  cafe 
fupported  by  affidavits^  the  court  will  grant  an  injun£lion 
immediately,  to  continue  till  the  defendant  has  put  in  his 
anfwer,  and  till  the  court  (hall  make  fome  farther  order  con- 
cerning it :  and,  when  the  anfwer  comes  in,  whether  it  fhall 
'  then  be  diilblved  or  continued  till  the  hearing  of  the  caufe,  is 
deter^^ined  by  the  court  upon  argument,  drawn  from  cOn- 
fidering  the  anfwer  and  affidavit  together* 

/feut,  upon  common  bills,  as  foon  as  they  are  filed,  pro- 
cefs  oi  fubpoena  is  taken  out  j  which  is  a  writ  commanding 
the  defendant  to  appear  and  anfwer  to  the  bill,  on  pain  of 
100/.  But  this  is  not  all ;  for,  if  the  defendant,  on  fervicc 
of  the  fubpoenay  does  not  appear  witliin  the  time  limited  by 

t  Stat.  14  4e  1 5  Hen.  VIII.  c*  8. 


(7)  An  injiindion  in  the  court  of  exchequer  ftays  all  further 
proceedings^  in  whatever  ftage  the  caufe  may  be  ;  but  in  chancery, 
if  a  declaration  be  delivered,  the  party  may  proceed  to  judgment 
notwithftanding  an  injunflion,  and  execution  is  only  ilayed ;  but  if 
no  declaration  has  been  delivered,  all  proceedings  at  lav^  are  re- 
firained.    3  Woodd.  41  u 
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the  rules  of  the  court,  and  plead,  demur,  or  anfwer  to  the 
bill,  he  is  then  faid  to  be  in  contempts  and  the  refpe^Hve 
proceflcs  of  contempt  are  in  fucceflive  order  awarded  againft 
him.  The  firft  of  which  is  an  otUichmeHty  which  is  a  writ 
r  444  1  in  the  naluxe  of  a  capias^  directed  ta  the  iheriff,  and  cchoo* 
inanding  him  to  attach,  or  take  up^  the  defendant,  and  bring 
him  into,  court.  If  the  (herifF  retocas  that  the  defendant 
tion  e/l, inventus,  then  an  attachment  with  proclamations  iffues ; 
which,  befidcs  the.ci|^nary  form  of  attachment,  direds  the 
(herifF  that  he  caufe  public  proclamations  to  be  made, 
throughout  the  county,  to  fummon  the  defendant,  upon  his 
aBegiance,  pcrfonally  to  appear,  and  anfwer.-  If  this  bc-aflfo 
returned  with  a  non  eft  inventus^  and  he  ftill  ftands  out  in 
contempt,  a  commijjion  of  rebellion  is  awarded  againft  him,  for 
not  obeying  the  king's  proclamations  according  to  his  alle- 
giance; and  four  commiffioners  therein  named,  or  any  of 
tHem,  are  ordered  to  attach  him  whcrefocver  he  may  be  found 
in  Great  Britain,  as  a  rebel  and  fcontemner  of  the  king's  laws 
and  government,  by  refufing  to  attefid  his  fovereign  when 
thereunto  required :  fince,  as  was  before  obferved  •»,  matters 
of  equity  .were  originally  determined  by  the  king  m  perfon, 
affifted  by  his  council ;  though  that  bdfinefs  is  now  devolved 
upon  his  chancellor.  If  upon  this  commiffion  of  rebellion  a 
non  eft  inventus  is  returned,  thB  court  then  fends  n/erjeanf  at 
arms  in  quctt,  of  him*,  and,  if  he  eludes  the  fearch  of  the 
ferjeant  alfo,  then  z  fequeftration  iffues  to  feife alibis  perfonal 
cftate,  and  the  profits  of  his  real,  and  to  detain  them,  fub- 
jeft  to^he  order  of*  the  court*  Sequeftrations  were  firft  in- 
trodW^d'  by  fir  Nicholas  Bacon,  lord  keeper  in  the  reign  6f 
quWsn  EHzabetK";'  before  which  the  court  found  fome  diffi- 
cultly iff^enfoi'eitJg  i?s '  proceft  and  decrees  ^.  After  an  onfcr 
for  i"ft'<<|ueftr2itiGln^  iffuddy  the  plaintiff's  bill  is  to  be  taken 
pro'confejfoy  ••antf 'a' decree  to  be  made  accordingly.  So  £hat 
the  fequerfVattdnidbis  not  Teem  to  be  in  the  nature  of  procefs 
to  brinfe  ihhhfe  'deftnddhtV  But  only  intended  to  enforce  the 
pcrforftiaitfce  W^tll'e'  defcree.  Thus  much  if  the  defendant 
abfconds.  ^^      ,. 

0  pag.  50.  ▼  I  Ver?,  4«i. 
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If  the  defendant  is  taken  upon  any  of  this  procefs,  he  Is 
to  be  committed  to  the  fleet,  or  other  prifon,  till  he  puts  in 
his  appearance,  or  anfwer,  or  performs  whatever  elfe  this 
procefs  is  iflued  to  enforce,  and  alfo  clears  his  contempts  by  jT,  44^^  J 
paying  the  cofts  which  the  plaintiff  has  incurred  thereby. 
For  the  fame  kind  of  procefs  (which  was  alfo  the  procefs  of 
the  court  of  ftar-chariibcr  till  if*s  diflblution^)  is  iiTued  out 
in  all  forts  of  contempts  during  the  pirogrefs  of  the  caufe,  if 
the  parties  in  any  point  refufe  or  negleS  to  obey  the  order  of 
court. 

The  procefs  againft  a  body  corporate  is  by  di^rmgof,  to 
diftrein  them  by  their  goods  and  chattels,  rents  and  profits, 
till  they  fhall  obey  the  fummons  or  direftbns  of  the  court. 
And,  if  a  peer  is  a  defendant,  the  lord  chancellor  fends  a 
letter  mijfftve  to  him  to  requeft  his  appearance,  together  with 
a  copy  of  the  bill  j  and,  if  he  negle^s  to  appear,,  then  he  mtSy 
be  ferved  with  z/uipGcna  ;  and,  if  he  continues  dill  in  con- 
tempt, a  fequeftration  iifues  out  immediately  againft  his  lands 
and  goods,  without  any  of  the  mefne  procefs  of  attachments^ 
fffc.  which  are  direfted  only  againft  the  perfon,  and  there- 
fore cannot  affe£t  a  lord  of  parliament.  The  fame  .procefs 
ifTue^  againft  a  member  of  the  houfe  of  commons,  except 
only  that  the  lord  chancellor  fends  him  no  letter  mifTive* 

The  ordinary  procefs  before-mentloned  cannot  be  fued  out ' 
till  after  fervice  of  tht  fuipoena^  for  then   the   contempt, 
begins;  otherwife  he  is  not  prefumed  to  have  notice  of  the. 
bill :  and  therefore,  by  abfconding  to  avoid  the  fuipoemt,  a 
defendant  might  have  eluded  juftice,  till  the  ftatute  5  Geo.  II. 
c.  25.  which  ena£l:s  that,  where  the  defendant  cannot  be 
found,  to  be  fenred  with  procefs  of  /uipoena,  and  abfconds 
(as  is  believed)  to  avoid  being  fer\'ed  therewith,  a  da]^  ftiall  ^ 
be  appointed  him  to  appear  to  the  bill  of  the  plaintiff ;  which  . 
is  to  be  inferted  in  the  London  gazette,  read  in  the  pari{h  . 
diurch  where  the  defendant  laft  lived,  and  fixed  up  at  the  ^ 

^  zSRym.  Foed»  195. 
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royal  exchange  ^  and^  if  the  defendant  doth  not  appear  upon 
that  dajr^  the;  bill  (hall  be  taken  pro  confiffo. 

But  if  the  defiendant  appears  regularly^  and  takes  a  copy 
of  the  bill^  he  is  next  to  demur ^  plead^  or  anfwer. 

C  44^  }  A  DEMURRER  in  equity  is  nearly  of  the  fame  nature  as 
a  demurrer  in  law ;  being  an  appeal  to  the  judgment  of  the 
court,  whether  the  defendant  ihall  be  bound  to  anfwer  the 
plaintifi^s  bill :  as,  for  want  of  fufficient  matter  of  equity 
therein  contained;  or  where  the  plaintiiF,  upon  his  own 
ibewing,  appears  to  have  no  right ;  or  where  the  bill  fecks  a 
difcovery  of  a  thing  which  may  caufe  a  forfeiture  of  any  kind» 
or  may  conYi£):  a  man  of  any  criminal  mif-behayiour.  For 
any  of  thefe  caufes  a  defendant  may  demur  to  the  bill.  And 
if,  on  demurrer,  the  defendant  prevails,  the  plaintiff's  bill 
iball  be  difmified :  if  the  demurrer  be  over -ruled,  the  dc« 
fendant  is  ordered  to  anfwen 

A  PLEA  may  be  either  to  xhtjurifdiflion :  (hewing  that  the 
court  has  no  cognizance  of  the  caufe :  or  to  tht per/on;  (hew- 
ing Tome  difability  in  the  plaintiff,  as  .by  outlawry,  excom- 
inuhication,  and  the  like :  or  it  is  in  bars  (hewing  fome 
snatter  wherefore  the  plaintiff  can  demand  no  relief,  as  an 
dfl  of  parliament,  a  fine,  a  releafe,  or  a  former  decree.  And 
the  truth  of  this  plea  the  defendant  is  bound  to  prove,  if  put 
iipoti  it  by  the  plaintiff.  But  as  bills  are  often  of  a  conipll-r 
cated  nature,  and  contain  various  matter,  a  man  may  plead 
as  to  part,  deniiir  as  to  part,  and  anfwer  to  the  refidue.  But 
iio  excepitions  to  formal  minutiae  in  the  pleadings  will  be  here 
allowed ;  for  the  parties  are  at  liberty,  on  the  difcovery  of 
any  errors  in  form,  to  amend  them  \ 

An  anfwer  is  the  moft  ufual  defence  that  is  made  to  a 
plaintiff's  bill.    It  is  given  in  upon  oath,  or  the  honour  of 

>^  En  ujl  court  it  cbauncerie,  borne  ne      et  nemi  ex  rigore  juris,     (Dyverfit  in 
ftrra prejuiicepar  fontntfpUiyingou pur       courts,  eiit,\^^j^,fol.%^B^%^j»   Bro. 


defaut  ieformey  mesjolonque  U  veryte  del      Mr,  t .  jurifii£fhn»  50. ) 
maur^ua^Ud§Uagiirdtrfoionfue  confciens. 
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a  peer  or  pcercfs ;  but,  where  there  are  amicable  defendants, 

their  anfwer  is  ufually  tafcein  without  oath  by  confent  of  the 

plaintiff.     This  method  of  proceeding  is  taken  from  the  ec* 

clefiaftical  courts,  like  the  reft  of  the  praftice  in  chancery : 

for  there,  in  almoft  every  cafe,  the  plaintiff  may  demand  the 

oath  of  his  adverfary  in  fupply  of  proof.     Formerly  this  was  r  4*7  T 

done  in  thofe  courts  with  compurgators,  in  the  manner  of 

©ur  waging  of  law ;  but  this  has  been  long  difufed  ;  and  ia- 

ftead  of  it  the  prefent  kind  of  purgation,  by  the  fingle  oath 

of  the  party  himfelf,  was  introduced.     This  oath  was  made 

ufe  of  in  the  fpiritual  courts,  as  well  in  criminal  cafes  of  ec- 

cleGaflical  cognizance,  as  in  matters  of  civil  right ;  and  it 

was  then  ufually  denominated  the  oath  ex  officio :  whereof  the 

high  commiffion  court  in  particular  made  a  moft  extravagant 

and  illegal  ufe  j  forming  a  court  of  inquifition,  in  which  all 

perfons  were  obliged  to  anfwer,  in  cafes  of  bare  fufpicion, 

if  the  commiffioners  thought  proper  to  proceed  againft  them 

fx  officio  for  any  fuppofed  ecclefiaftical  enormities.    But  when 

the  high  commiffion  court  was  aboliflied  by  ftatute  16  Car.  I. 

c.  II.  this  oath  ex  officio  was  abolifhed  with  it;  and  it  Is 

alfo  enafted  by  ftatute  13  Car.  II.  ft.  i.  c.  12.  *^that  it  fhall 

^^  not  be  lawful  for  any  biftiop  or  ecclefiaftical  judge  to 

**  tender  to  any  perfon  the  oath  ex  officio^  or  any  other  oath 

^^  whereby  the  party  may  be  charged  or  compelled  to  confefs, 

"  accufe,  or  purge  himfelf  of  any  rriWW  matter.** .  ^  But 

this  does  not  extend  to  oaths  in  ft  civil  fuit,  and  therefore  it 

is  ftill  the   prafiice,    both   in  the  fpiritual  courtjt  and  in 

equity,  to  demand  jthe  perfonal  anfwer  of  the  party  himfelf 

upon  oath.    Yet  if  In  the  bill  any  queftion  be  puti  that 

tends  to  the  difcovery  of  any  crime,  the  defendant  may 

thereupon  demur,  as  was  before  obferved,  and  may  refufe 

to  anfwer. 

If  the  defendant  livc§  within  twenty  miles  of  London,  he 
muft  be  fworn  before  one  of  the  matters  of  the  court :  if  far- 
ther off,  there  may  be  a  dedimm  pote/latetn  or  -tommiSion  to 
take  his  anfwer  in  the  country,  where  the  commiffioners 
adminifter  him  the  ufual  oath;  and  then,  the  anfwerheing 

fealed 
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fealed  up,  cither  one  of  the  commiffioner$  carries  it  tip  to  tlic 
court ;  or  it  is  fent  by  a  meffengcr,  who  fwcars  he  rcceivc4 
it  from  one  of  the  commiflionerS)  and  that  the  fame  has  not 
been  opened  <fx  altered  fince  he  received  it*  An  anfwer  muft 
be  figned  by  counfel^  and  muft  either  deny  or  confefs  all  the 
C  44*  3  material  parts  of  the  bill  j  or  it  may  confefs  ^and  avoid,  that 
is,  juftify  or  pUiate  the  fa£l$.  If  one  of  thefe  is  not  done, 
the  anfwer  naaybe  excepted  to  for  infufHciency,  and  the  de- 
fendant be  compelled  to  put  in  a  more  fufficient  anfwer.  A 
defendant  cfinndt  pray  any  thing  in  this  his  anfwer,  but  to 
be  difmiffed  the  court :  if  he  has  ^ny  relief  to  pray  againft  the 
plaintiff,  he  muil  do  it  by  an  original  bill  of  his  own^  which 
is  called  a  crofs-bilL 

After  anfwer  put  in,  the  plaintiff  upon  payment  of 
cofts  may  amend  his  bill,  either  by  adding  new  parties,  or 
new  matter,  or  both,  upon  the  new  lights  given  him  by  the 
defendant  \  and  the  defendant  is  obliged  to  anfwer  afrefli  to 
.  fuch  amended  bill.  But  this  muft  be  before  the  plaintiff  has 
i^epUed  to  the  defendant's  anfwer,  whereby  the  caufe  is  at 
ifTue  J  for  afterwards  (8),  if  new  matter  arifes,  which  did  not 
exift  before,  he  muft  fct  it  forth  by  zfuppUmental  bilU  There 
may  be  alfo  a  bill  of  revivor,  when  the  fuit  is  abated  by  the 
death  of  any  of  the  parties  i  in  order  to  fet  the  proceedings 
again  in  motion,  without  which  they  remain  at  a  ft  and* 
And  there  is  likewife  a  bill  of  interpleader;  where  a  perfon 
who  owes  a  debt  or  rent  to  one  of  the  parties  in  fuir,  but,  till 
the  determination  of  it,  he  knows  not  to  which,  defires  that 
they  may  interplead,  that  he  may  be  fafe  in  the  payment. 
In  this  laft  cafe  it  is  ufual  to  order  the  money  to  be  paid  into 
f  ourt,  for  the  benefit  of  fuch  of  the  parties,  to  whom  upon 
hearing  the  court  fhall  degree  it  to  be  due.  But  this  depends 
upon  circumftances :  and  the  plaintiff  muft  alfo  annex  an 


(8)  Where  new  matter  arifes  after  filing  the  bfll,  it-^nnotbe 
introduced  into  the  fuit  by  amending  the  originad  bifl,  tkj^mae 
is  not  joined^  but  muft  be  flated  in  a  fupplementai  biH.    .3  Atk. 

217.    ]  Atk»  291. 
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iiffidavii  to  his  bill^  fWearing  that  he  dees  not  collude  ^ith 
eif  her  of  the  parties.       *^  ^         ^ 

If  the  plaintiff  finds  fuflScicnt  matter  confeffcd^in  the  dc* 
fendant's  anfwer  to  ground  a"  decree  upon^  he  may  pwffe^d 
to  the  hearing  of  the  caufe  upon  bill  and  anfwer  only.  But 
in  that  cafe  he  muft  take  the  defendant's  anfwer  ^to  be  true 
in  every  point.  Othcrwife  the  courfe  is  for  the  plaintiff  to 
reply  generally  to  the  anfwer,  averring  his  bill  m  be  true, 
certain^  and  fufficient^  and  the  defendant's  anfwer- to  be  ... 
<lire£Hy  the  reverfcj  which  he  is  ready  to  prove  as  the  court  [  ^^p  j 
(hall  award :  upon  which  the  defendant  rejoins,  averring  th^ 
like  on  his  fide ;  which  is  joining  iflue  upon  the  fa^  in  dif* 
puce.    To  prove  which  fads  is  the  next  concern. 

This  is  done  by  examination  of  witnefles,  and  taking  their 
depofttiom  in.  writing,  according  to  the  manner  of  the  civil 
iaw.  And  for  that  purpofe  interrogatories  are  frAmed,  or 
queftions  in  writing  \  which,  and  which  only,  ate  to  be 
propofcd  to,  and  afked  of,  the  witnefles  in  the  caufe.'  Thefc 
intern^atories  muft  be  fiiort  and  pertinent:  not  kading 
ones ;  (as  "  did  not  you  fee  *  this,  or,  did  not'  pu  hear 
«« that  ?•')  for  if  they  be  fuch,  the  depofitions  taken  thereon 
will  be  fuppteffed  and  not  fuffered  to  be  read.  For  the  putw 
pofc  of  examining  witnefles  in  or  near  London, .  there  is 
an  examiner's  office  appointed ;'  but,  for  fuch  as  live  in 
the  country,  a  commifiion  to  examine  witnefles  is  ufually 
granted  to  four  coniirlifi^ohers,  two  named  of  each  fide,  or 
any  three  or  two  of  them,  to  take  the  depofitions  there*  And 
if  the  witnefles  re^^  l>6yond  f(&a',  a  commifiion  may  be  had 
to  examine  them 'there  upon  their  own  oaths,  and  {if  fo- 
reigners) upon  the  oaths  of  mlful  interpreters.  Arid  it  hath 
been  eftabliflied  ^  that  th^  d^pofition  of  an  heathen  who  b(9« 
Itsves  in  the  fupreme  being,  taken  by  commifiion  in^the  moft 
fotemn  manner  according  .to  the  cullom  of  his  own  country, 
may  be  read  in  evidence. 

y  Omichund  v.  Barker.  Atk.  21. 
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The  c6mmiffioner$  are  fworn  to  take  the  examinations 
truly  and  "withoat  partiality,  and  not  to  divulge  them  till 
publifhedin  the  court  of  chancery ;  and  their  clerks  are  alfo 
fwom  to  fecrccy-  The  witncifts  are  compellable  by  procefs 
kA  fuhpoena^  as  in  the  courts  of  common  law,  to  appearand 
fubhiit  to  escamination.  And  when  their  depofitions  are 
taken,  they  are  tranfmitted  to  the  court  >^ifli  the  feme  carcf 
that  the  anfwer  of  a  defendant  is  fcnt. 

L  45®  5  ^^  witheflcs  to  a  difputable  fa£l  are  old  and  infirm,  it  is 
very  ufual  to  file  a  bill  to  perpetuate  the  teftimony  of  thofe 
witnefles,  although  no  fuit  is  depending ;  for,  it  may  be,  a 
inan's  ai^tagonift  only  waits  for  the  death  of  fome  of  them  to 
begin  his  fuit.  This  is  moft  frequent  when  lands  are  dcTifcd 
by  will  away  from  the  heir  at  law  ;  and  the  devifee,  in  order 
to  perpetuate  the  teftimony  of  the  witneffes  to  fuch  will,  ex- 
hibits a  bill  in  chancery  againft  the  heir,  and  fets  forth  the 
will  verbatim  therein,  fuggcfting  that  the  heir  is  inclined  to 
difpute  it's. validity:  and  then,  the  defendant  having  anfwer* 
cd,  they  proceed  to  iifiie  as  in  other  cafes,  and  examine  the 
witneffes  to  the  will  j  after  which  the  caufe  is  at  an  end, 
without  proceeding  to  any  decree,  no  relief  being  prayed  by 
the  bill :  W  the  heir  is  entitled  to  his  cofts,  even  though  he 
contefts  the  wilL  This  is  what  is  ufually  meant  by  proving 
a  will  in. chancery. 

When  all  the  witneffes  are  examined,  then,  and  not  be- 
fore, the  depofitions  may  be  publifhed,  by  a  rule  to  pafs  pub* 
lication ;  after  which  they  are  open  for  the  infpediion  of  aU 
the  parties,  and  copies  may  be  taken  of  them.  The  caufe  is 
then  ripe  to  be  fet  down  for  hearing,  which  may  be  done  at 
the  procurement  of  the  plaintiff,  or  defendant,  before  either 
*  the  lord  chancellor  or  the  mafter  of  the  rolls,  according  to- 

the  difcretion  of  the  cl^k  in  court,  regulated  by  the,  nature 
and  importance  of  the  fuit,  and  the  arrear  of  caufes  depending 
before  each  of  them  refpcdlively.  .Concerning  the  aut3}6rity 
of  the  mafter  of  the  rolls  to  hear  and  determine  cauf^$,  and 
lus  general  power  in  the  court  of  chancery,  .there  were  (not 
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many  years  Once)  divers  qucftions  and  dii^utes  visry  warmly 
agitated  %  to  quiet  which  it  was  declared  by  ftatute  3.,G3eo.  II. 
c.  30.  that  all  orders  and  decrees  by  him  roadey  except  fu(ji 
.  as  by  die  courfe  of^the  court  w«re  appropriated  to  the|;re^t 
feal  alone^  fliould  be  deemed  to  be  valid ;  fubjefk,  nev^qr^h^r 
lefs  to  be  difcharged  or  altered  by  the  lord , chancellor,  a»4 
fo  ^j»  they  (hall  not  be  inrolledi  tiH  the  fame  are  figned  by  his 
lordlhip*  Either  party  may  be  fuhpoeruid  to  hear  judgm^i^t 
on  the  day  fo  fixed  for  the  hearing:  and  then,  if  the  plaintiff  £  451  ] 
does  not  attend,  his  bill  is  difmifled  with  coftsjr  or^  if  the 
defendant  makes  default,  a  decree  will  be  made  again^  hijn)» 
which  will  be  final,  unlefs  he  pays  the  plaintifi^s  coft  of  at- 
tendance, and  (hews  good  caufe  to  the  contrary  on  a  day  ap- 
pointed by  the  court.  A  plaintiff's  bill  may  alfo  at  any  time, 
be  difmifled  for  want  of  profecution,  which  is  in  the  nature 
of  a  nonfuit  at  law,  if  he  fuffers  three  terms  to^lapfe  without 
moving  forward  in  the  caufe. 

When  there  are  crofs  caufes,  on  a  crofs  bill  filed  by  the' 
defendant  againft  the  plaintiff  in  the  original  caufe,  they  arc 
generally  contrived  to  be  brought  on  together,  that  the  fam« 
hearing  and  the  fame  decree  may  ferve  for  both  of  them.  The 
method  of  hearing  caufes  in  court  is  ufually  this.  The  par- 
ties on  both  fides  appearing  by  their  counfel,  the  plaintiff's 
bill  is  firft  opened,  or  briefly  abridged,  and  the  defendant's 
anfwer  alfo,  by  the  junior  counfel  on  each  fide  :  after  which 
the  plaintiff's  leading  counfel  ftatcs  the  cafe  and  the  matters 
in  iffue,  and  the  points  of  equity  arifing  therefrom :  and  then 
fuch  depofitions  as  are  called  for  by  the  plaintiff  are  read  by 
one  of  the  fix  clerks,  and  the  plaintiff  may  alfo  read  fuch  part 
of  the  defendant's  anfwer,  as  he  thinks  material  or  conve- 
nient * :  and  after  this  the  reft  of  the  counfel  for  the  plaintiff 
make  their  obfcrvations  and  arguments.  Then  the  defend- " 
ant's  counfel  go  through  the  fame  procefs  for  him,  except 
that  they  maynot  read  any  part  of  his  anfwer  j  and  the  coun- 

s  On  a  trial  at  law  if  the  plalotifF  the  truth  of  the  defeodaot^s  te(Umony«  - 

reads  aay  part  of  the  defendant's  anfwer,  and  makesnhe  whole  of  his   anfwer 

he  mull  read  the  whole  of  it :  for  |)y  evidence. 

ceadisg  any  of  it  he  ihews  a  reliance  on  *- 
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^fel/lbr  tbt.phimiff  are  heard  InittfpVf.  When  aU  ate  heaiJ, 
the  eoun  p  wigpttooear  <he  decre^^'kfjnO^trirjrpoiat  in  de- 
bate ^ecdedtag  to  equity  ind  ({^Meotirdl^  r  Nx^hich  deem. 

tndteadopeol^n  Qdfuit  bytbetegifthi^n^):^^^^ 
to  he  gWeti  to  ^il^ef^mff  itfM^1SeW)ftHt6l)^  a  point  of 
rigbtv  b««  iiMVeiy  dH^«eiek)tfy('(t^th^'ftat&te  T7^Ric.  O. 
c.  <J.)  according  to  the  circumftintesirf  thicife;  ^afhcj  ap- 
[  4?2  1 P^^^  ^^'^^  ^"^  ^^^^  favourable  to  the  ^rt^  yapqiYj^ed.  And 
jet  the  ftatate  15  Hen.  Vl-  c.  4.  ?jpemf  eaj^r^sly^to  Jfeed, 
that  as  t^rell  damages  as  cofts  (hall  l^e j^yen  to  the  ^cfei^ifant. 
If  wrongfully  vexed  in  this  court.  ,  ^^  ^  ^    ,u,^.;'> :,'  -'^ 


i 


TiiE  chanccUor'fe  decre^is  either  wUriicutorj  9jr^ah  It 
verjrJcldom  happens  that  the  firft  decree  can  pe  Hn^li^  jcp  con- 
i^iide  the  caufc ;  fOr,  if  any  fnat'ter  of -taa  is 'ftrongly  contro- 
verted, thU  CQUjtis^fo  fenfibl&txfrnljkjffdefifek^rf^M^ 
written  dcpofitions,  that  k  will  nd^Bffta'jthV^^ 
but  ufually  directs  the  matter  to  he  tx\cq^^s^^  ^^^fiially 
fuch  important  fafts  as  the  validity  of  a  will,  or  whether  A 
is  flie  heir"  at  law  to  B,  or  the  exiftence  of  a^  modus  decimals 
orreal  and  infmemorial  compoGtioh'  fdi^tftiit^/  ^uf,  ^J^o 
jury  can  be  furnmoned  to  attend  3iis  couil^  ^th^faft  i^..mjiaUy 
dircfted  to  be  'tried  at  the  bar  of  the»<co*irt  of  Jy{^^J^||c}wtf 
at  the  aflifes,  upoiji  a  feigned  jjjuey,  ..Jk)r,^^apr4ef^ito(]>riDg 
It  there,  and  hav^  tjie  point  itt.4if^?Vt<i,-^tf^d>•tHat»only♦.^»ltin 
iilup)  an  adion  iS(.^rQV|gb(y  .wJbereuiji^.plasntiff^)^  fiOko 
declare;?  tl^  \%,  j[jjid:a;MfageT  oi-^l  with  Ae  jdefendftnt/  that 
A  >w,?i8  heir  at  Uw  to.  -B  j  ahd  then  avdrs  chat  he 4s  -fd  ;•  and 
thoueforc  demand«»tbe  5/.  The  defendant  admits  the  jKign- 
cd  waiger,  bot•a>ers^that  Ais'not  the  heir  to  B]^  ajid^uiere- 


(9)  Itisnotitowtfae^reAice  foi'tke  reglil^irWr^ad'tiicrMlnmes 
of  the  decree-  openlf  in  c^M^;  btft  'tey  party  ^o  th^'^Uit  urtf 
proeu^  a  copy  of  tkem^^  and  if  tb^rte  l^lfcRy^  miftake/  may  tnove 
IK>  hav^e  I thfem  amended.  '  Bot  after  tf'di^i^-liis  %etn  fbrmaliy 
drawn  up  and  entered,  no  errors  in  it  can  be  re^tiiied'oh  modoD» 
or  by  any  other  proceeding  than  rehearing  the  caufe, 
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upon  that  jiffu^  Is  joined,  which  is  direfkcd  out  of  chancery  to 
be  tried :  and  thus  the  verdiiSt  of  the  jurors  ^t  law  determines  ^ 
the  faft  in  the  court  of  equity.  Thcfe  feigned  ifibas  feem 
torrowed  ixomthp  fponfto  judicialis  of  the  Rpi^ans  * :  "and  arc 
alfo  frequently  uf6d  in  the  courts  of  law,  by  confcnt  of  the 
parties,  to  deteragijac  feme  disputed  ri^ts  witlio^t  the  folrma- 
lit/  of  pleading,,  and  thereby  xofayf^wh  time  and  expenfe 
in  the  decifiQn  o^ji  caufc  (jo),      ,..^.;  ;      .»  •     t      • 

•  So  likewiife  j-tf  a  qti^flloh  of  mere  law,  ariles  in  tte  cour  fis  of 
'ii  caufe,  as^  whttlrtrh^  tne  -vrords  of  a  WiU  ah  eftate/pr  ^life  or 
^in  tail  is  created,  6lr  v/hetfier  a  future  mtereft  deyifed  by  a  tef*  r  453  i 

tator  fliall operateksra relnalnderor aji executory devife,  Jt  is 

'flic  prafticc  o^  thik*  court  tip  refer  it  to  the  opinion  of  the 

•  •  JiMgcs  of  thetotirt6rkiAg*i  bench  pr' common  pleas,  upon  a 

cafe  flratcdfor  that  pntfpofe  (i^i);  whc:rein  all  the  material  fa£ls 

'*  quivgentosfinKiisfitf  ^ponde^  ji tuut     .Sigon.  dejudUuu  /.  ai,  />,466.  x^gt 
''^jb»  MrtufMoquefpMiefitequlngentosi  '  iHd, 


■'{to)  The  confeht  of  the  coart  ougtt  alfo  to  b«  previoufly  ob- 
taiincd,  for  a  trial  of  a  feigned  ifTue  without  fuch  confent  is  a 
contleiBpt,"  which  will  authorize  the  couh  to  ofder  the  proceed* 
ings  to  be  ftaycd.    ^T.R./fiz* 

(ii).  in  a  late  cafe»  the  mafter  of  the  rolls  (hting  fdr  the  lord 
chanpdBor,  direftcd  a  cafe  foir  tEf  opinion  of  tlie  court  of  king S 
bench*  faying*  he  thought  he  had  authority  fo  to  do  when  fitting 
for  the  lord  chanc<;llor»  though  not  when  fitting  at  the  rolls'. 
(Horton  v.  ff^httahr.  a  £ro.  Chan*  Ca,  ^9Ji  When  acafe i&heard 
before  the  mailer  of  the  rolls  fitting  in  his  own  court,  on  which 
he  wiihes  to  have  the  opinion  of  a  court  pf  law,  he  directs  an 
aAiOn  to  be  comnlenced  by  the  parties  in  a  court  of  law  in  fuch 
Ibrm,  that  the  queftion  on  which  he  has  a  dbubt'may  be  decided  in 
that  fuit,  and  fufpends  his  decree  till'  the  court  of  law  has  given 
its  judgment.  The  court  of  exchequer  is  both  a*  court  of  iaiv  and 
ajcourt  of  equity  (v.  am.  43.)  ;  therefore  If  a  queflion'X>f  hiere 
Jaw  arifes  in  the  GOHrfe  ofthe  eieercifeiof  its  equitable  jurifdi^lon, 
the  barons  will  decide  upon  it  in  that  fuit,  without  referring  it  to 
another  jurifdidion. 
•  ;  Vol.  III.  Kfc  are 
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arc  admitted^  and  the  point  dfiaw  is  fuljaHittcd  to  their  dc- 
cifion :  who  thereupon  hear  it  {bkniiily  ^rgued-jiy  counfel  oa 
both  fides,  and  certify  their  Opi^Hc^to  the  chanfcdfaip.  And 
upon  fuch  certificate  the  decree  isufually  founded. 

ANOTHER  thing  alfo  retar4Si.the  f^o/japfetioe  ^  decrees, 
frequently  long  accountd  ar^  tiOih^  ieltled^: incumbrances  and 
*debts  to  be  inquired  into,  and  a  bvlndred  tittle  &£ks  to  be 
cleared  up^  before  a  decree  can  dp^  ^and  fitfficiemt  juftieie. 
Thefe  matters  are  al)^ays  hj  thfi  iicwtffi  m  the.fiifl:  heating 
referred  to  a  mailer  in  ch^mtry  tt^^Kmm^l  which  csami- 
nations  frequently  laft  for  years:  and  then  bfrjia  lo .report  the 
faft,  as  it  appears  to  him^  to  the  cour(.  This  report  n^y 
'  be  excepted^  to,  difprove4»  *^wl  ove^ul^i  -pr  ^9thGxwUlR  H 
confirmed,  and  made  abfo}u^,  by  px^fr^  of j^^hj;  ,cQ»it. 

When  all  iflues  are  tried  and  fettled^  and  all  references  $p 
Ithe  mafter  ended,  the  caufe  isa|;aih.brQugbtto^hi;imng^i^|Min 
the  matters  of  equity  referved^  and  a  fiaaL  decree  is  «iade: 
the  performance  of  which  is  inforq^  (if  Qpi;f  fi^y)..hy  comp 
mitment  of  the  perfon,  pr  fequeftralion  of  the.pactyVeftate. 
And  if  by  this  decree  either  party  thjnks  himfetf  .aggrieved, 
lie  may  petition  the  chancellor  for  a  rehearing  s/wh^er  it 
was  heard  before  his  lox^ihip,:  or  at^y  p(  the^j^iidges,  ^fitting 
|pf  him,  or^  before  the  mafter  of  rfie  jrqHs.  Eori^i^oever 
may  haye  heard  ^hexaufe,  it  is  the  chancellor's  decree^  «id 
muft  be  figned.bjr  him  before  it  is  enroUed'^j  <whichis4(»ie 
pf  courfe  unlefs  a  rehearing  be  defired'  Every  petition  for  a 
C  454  }  wheariiig  muft  be  figned  by  two  counfel  of  charaflci^  ufuaily 
facB^as  hare  been  concerned  in  the  caufc,  certifying  that  thcjr 


.apprehend  the  cauJc  is,  proper  to  be  reheard.  ,  And  upon  the 
"•     **  rehear ihg  aH  the  evidence  takei\  iii  the  ca 


caufis^.  whether 
read  before  9^  not,  is  npw  admitted  to  be  E^a<|;:t)»eawfe  it  is 
the  decree  ojF  tlie  chancellor  himfelf,  who  only  jaow  fitsito 
,hear  reafons  why  it  (hpuld  not  be/;nrid|ed  findip^Ffefliedf  at 
which  time  all  omiffions  of  either  evidence  or  argument  may 

^^iStat.  3  Ceo.  II.  c,  30.    See  j>ag«  410;'  ^*       ' 
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tc  fttpplied  «*    Bw,  after  ihd  decree  Ji  once  figncd  and  en- 
rolled,- it  cmnai  he  rcheaftd!  ot  te£k  Jfied,  buf  by  Hll  bf  review, . 
or  hf  a^^  to  the  h6t&  tff  lords.  ' 

A  BILL  of  review  may  be  had  upon  apparent  error  In  judg- 
meoei  aj^earing  oh  fhe-iFaitte*6Plh'e*'decree;  or,*  byifpecial 
kave  oB  the  court;  ^poti  *itJi  Mad^  of  tfii  dffcbvery  of  new 
madtcvor  evi^JehA^^wWtbcfeCild  riOt^^dflSbfy'be  had"  or  ufed 
atthe  time  whtnthd' decree  paffed.  Bu^ilb  liew  evidence 
dr-n3ttltdf.then  ili^tlM  'toioWfegd  tf  tile  pidttids,  ind  which 
might  hat/ie4»een  UM  Ikfbte;  fhaQlife  k  Ja&cieiit  ground  for 
abill  of.revieww'     ^  •      '  '  *'- 

An  ij^tf/^  parliatacnt,  that  ii,  totllelioufe  oflords,  is 
the  denrier  refort  of  Aeftlbjefk  who  tUhkshiMfelf  aggrieved 
by  an  interlocutory  order  or  final  determination  in  this  (;9urt : 
anttit^  h  ^^ed  by  petition  to  the  hoitte'of  peers,  and  not 
b^wiflf/^^ror,  -a^'upion  judgments  sttcomihpn  law.  This 
jufrifiKaion  is  fold**  ta-havc  begtiri  in  i8';|Jri:'.'  ll  anrfit  is  cer- 
tain, tUat^he  firft  pctitibri,^  li^hich  appeai^s  iii  the  records  of 
pasliametft,  was  preferred  in  that  year  •i  and  tKat  the  firft 
which  was  heard  and  deteniSned  (thoughtfit  name'of  appe4 
was'tfaenf  a  novelty)  was  prefented  in  adfew  Aontbs  after^: 
bodi 'levelled  againft  the  lord  dhancellaf^acbn  for  coirup-* 
tion,  and.  other  mifbehaviour.  ft  was  afterwards  w^rmty 
contrdverted  by  the  houfe  of  commons  in  the  reign  of  Qi^Lrlcs 
the  fccottd*.  But  this  difputd  is  now  at  reft  *i  j  it  being  61^ 
vious  to  the  reafon  of  all  mankind,  that;  Vheh  the  courts  of 
equity  became  principal  tribunals  for  deSdirig  caufes  of  bro^ 
pcrty,  a  revifion  of  their  decrees  (by  wiayiDf  appeal)  became 
equaUy  necefiary,  as  a  writ  of  error  fitW?*the  judgment  of  a  t  455  1 
court  of  law.  And/  upon  the  fame  prixrcipll;,  fi^om  decrees 
of  the  chancellor  relating  to  the  comihiffioAer^  fer  the  diffolu- 
tion  of  chauntrlcs,  l^c.  under  the  frattfte  37'f^ei?.  HT^ltf.  c.  4. 
(as  well  as  far  charitable  ufes  under  the  ftatute  4'/ ^feliz!*  c!  a.) 

«  Gilb.  Rep.  151,  151.  f  Lords'|Journ.  3. 1  x.  12  Dec.  1621. 

^  Com.  Joorn.  13  Mir.  1704.  .  S  Com.  Journ.  19  Nbr.  1675,  &c. 

c  Loids'  JottriL  %X^Ukm*  t6^»  ^  ShoWf  Pari.  C.  8i. 
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an  appeal  to  the  king  in  padiament  was  abvays  imqiieftioD- 
zh\j  allowed  '•  But  no  new  evidence  is  admitted  in  dichottfe 
of  lords  aponany  account;  this  .beipg  a  diftinA  juiifiliflioo^: 
which  differs  itTeryconfideraUy  from thofe  inftances,  whereia 
the  lame  jurifdiQion  revifcs  andt:ofre£ls  it's  owaadS)  asm 
rehearing^  and  ^il|6  of  rm^«  ]^  it  is^ra^ks  ankDjp 
t«  our  la w,  (thoftgi  conftantl  j  foU^led  in  £e  fp3ual  citSt 
when  a  fuperior  court  is  reviewing  the  fenfteoce  of  aoisfe' 
noTi  to  examine  the  juftice  ef  the  former  decree  t^  erideoce 
that  was  never  r*HmTirkihwmi  And  rhm/**"^''  for tk 
general  method  of  proceeding  in  the  courts  of  equity. 

i  Doke't  C  haritabk  VSu,  6x.  k  Gilb.  Rep.  155,  156. 
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Proceedings  on  a  Writ  of  Right  Patent. 

§  1.  Writ  of  Right  patent  in  the  Court  ^aron* 

^/Jj^4ISd>]R€»4S  the  fecond  by  the  grace  of  God  of  Great 
fl9  Britain,  France^  and  Ireland  king,  idefeivdei)  of  the  faith, 
^*^  and  fo  forth;  to  Willdughby  earl  of  Abingdon,  greet- 
ing. Cite  command  you  that-  without  delay  you  hold 
full  right  to  William  Kent  efquire,  of  one  mefTuage  and  twenty 
acres  of  land  with  thp  appurtenances  in  Dorchester,  which  he 
claims  to  hold  of  ^6|i  by  ;he  free  fervice  of  one!  penny  yearly  in 
lieu  of  all  fervices,  of  which  Richard  Allen  deforces  him.  And 
unlefs  you  fo  do,  let  the  (herifF  of  OxfordAiire  do  it,  that  we  no 
longer  hear  complaint  thereof  for  defed  of  right.  (I8!itnef0 
ourfelf  at  Wefbninfter,  the  twentieth  day  of  4«gaft>  in  the  thir- 
tieth year  of  Our  reign. 

Pledge,  of  profefution,  |&?dRoe. 

§  2.  Writ  of  ToLT,  to  remove  it  into  the  Covkty  Court^ 

$^rle0  Morton  efquire,    fherifF  of   Oxfordshire,    to  John 
Long»  bailiff  errant  of  our  lord  the  lung  and  of  myfelf,  greet- 

Kk3  ing. 
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N^  I.  ing.  VmoCe  by  the  complaint  of  WiUiam  Kent  i^fqmrei, 
'  perfonally  pre&nt  at  mj  ooonty  courts  tb  wi4  ^m"  Momiay  the 
£xth  day  o£  Sejiteinbcr  in  the  thirtieth y«9r  of  the^i^ga  of  our 
loriiQEO%Q^  the  feoond  by  the  grace  of  God  oi^Qtes^t  Britain* 
Prance>«nd  Ir^flod  king*  diefe&deF  of  lihe 'faith,  andfo  forth, 
at  Oxfotd  w^the  ^hkehottfe  tiagpt  holdeh,  1:  mtiixehnkdp\^baLt 
although  be  himfelf  the  writ  of  our  (aid  lord  ^  kidQ  of  light 
patent  directed  to  Willoughby  earl  of  AbingcBn,  for  this  that 
he  ihould  hold  full  right  to  the  faid  Williain  Kent  of  one  mef.. 
faage  ^nd  twenty  acres  of  land  with  the  appurteiMacea  ia  Dor* 
chefter  within  my  faid'  county,  of  w^ich  fia«&rd  Afl^  ^elbrcca 
him,  hath  brought  to  the  faid  Willoughby  earl  of  Abingdon  | 


right  according  to  the  ex^ence 
command  yoa  on  the  part  of  our  faid  lord  ^e  Iqng^  fiimity''^..^ 
joining,  that  in  your  proper  pej-fon  jou  go  to  the'  coiirt  ba^oir-. 
of  the  faid  Willoughby  earl  of  Abing(}on,  fj  Do/cherf«  atei'C'r, 
faid,  and  take  away  the  plaint,  w)jlch^ther<b  is\^bct\Mei^  i^o 
faid  William  I5^nt  and  |licliard  Allen, b^  th^  j^id  w^«^nt(^'^myq 
county  court  to  be  nejjt  J^pyen;    an4  fummon  by;^|^)<j{|g/'^5|^^, 
xnoners  thefeid  Rtch^  JVHeQ^^  that  he  1>e  ^t  jny^  c^gi^]^(;oar^ 
oh  Monday  the  fourth  day.  of  O^bcf  neiet  fpming,*t.,Qx|53nl 
inthcfhirehoufejtHOTtobe  h9}den,,tc:^,f^^      ^9  tl^^.  fa}|^M5Wi 
lil^m  ETentthereoll,    And  havje  you  there,  then  |hf  faid.pL^jj;^,. 
thcTuihmoners,  and  this  precept.     CipfU  in  ff^y  .cppnty  cfjfuj 
at  Cycfpr^  i^'tl^e  (^urehoufe^  thigf  fixth  day  of  i^ptejmli|eri(  .in  th^ 
year  aforeC44»  ..... 


.  ivi  fill-     ,  .^  '      . 

$  }.  Wrkyrfroin%^u  tetmm  it  im  tb^  Q^unqfQouM^u  £LM3r 

<jBC4)l|l4[fC  the  fecpnd,  by  the  grace  of  God  of  Great 
Britain,  France,  and  Ireland  king,  defender  of  the  faith,  an4 
fo  forth,  to  the  iheriff  of  QxfordAire,  greeting.  Put,  at  the 
requeft  of  William  Kent,  before  our  juftices  at  Weftminftcr  oo 
the  morrow  of  Alt  Souls,  the  plaint  which  is  in  your  ooontjr 
^ourt  by  our  yftit  of  r»gbt,  betvi^|<ji^  |he  f^4  WiUia?)  Kent,  dc- 

inand^^ 
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mandant,  and  Richard  AHen  tananr,  of^  one  meflkagt  and  N^  I. 
twenty  acrei  of  kni  with  the  appurtenances  in  Dorchefler  ;  and 
fommoi^  bj.good  fummon^n  the  laid  Richard  AHen,  that  he  be 
then  there»  to  answer  Dtor  the  faid  WiUiam  Kent  thereof.  And 
have  fou  therie  the  fitoimoners  a»d  this  writ.  QSIltnefiS  onrfelf  at 
WelbiinAerw  the  .tendi  day  of  September,  m  the  thirtieth  year 
of  our  reignw       ':  t-oi  b-^  ^! 


:  i:  -Aa^  <K5ff?  ^  RigHTi,; qi>ia  Dominus  remifit Curiam. 

.    ^  rro^^^.•d;        ■  i'  •      .  n  \;;      • 

^W^^#0  Ac  fecond,  by  the  grace  of  God  of  Great 
Bntain,  France,  and!TrcTand  king,  defender   of  the  faith,  and 
fo  /ort^,  to  the  fherirf^of  Oxfordlhire,   greeting.      ComntattH 
RicSard  Allen,-  tfiaf  lie  juilly  and  without   delay  render   unto 
Winhin  Kent  one  meffUage  and  twenty  acres  of  land  with  the 
appurteninces  in  pokhefter,  which  he  claims  to  be  his  right 
and  inheritance,  an3  whereupon  he  compi  -       - 
Richard  iinjuftty  deforces  himl     And  unlei 
if  tihe  ^faid  William  ihall  give  fou  feciiri^  o; 
theti  fnmtton  by  '^od  fummoners  the  faid  1 
before  our  juftices  at  Weftminfter  on  the  mi 

ihew  wherefore  he  hath  not  done  it.     An        .    ^    -   

fummoners  and  this  writ.  QHftnefiS  ourfelf  at  Weftminiler,  the. 
twentieth  day  of  Augufr,  in  the,  thirtieth  year  of  our  reign,  fie- 
caufe  Willoughby  6arl  of  Abingdon,  the  chief  lord  of  that  fee, 
hath  thereupon  remifed  unto  us  his  court. 

Pledges  of  7  John  Doe.         Summonersof  the         T  John  Den.    Sheriff's 
Profecution,^ Rich.  Roc.        within-named  Richard,! Rich.  Fen.  Return. 
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f  5.  X^f  Record*  ,VJifh  ^f^ard  of  Baitth 


Writ. 


Domima  rt* 
wifit  curiam. 

Count. 


irpkcs. 


Defence. 


Wager  of 
BattfU 


Replica- 
lion. 


|ft|ew  at  WcAnkftervbefeie  fir  Jditi  WUkte'  khtgiit,  and  liis 
iaretliren>  jd^es  of  the betach  of ffi«!loMl d^« king  Jlt Weilmb. 
fter/oftbetermpof  faint  Miclni^l  tti^^€iittiethyear  of  the  reign 
of  the  lowl  Georob  thefecond,  by  tHc  graci^bf  God  of  Great 
Bruaiii^  Praaee,  and  Iteluqi  kh)$>  dtfr<chd6fr^f^faitb,  &c. 

Oxon,  7  tttflUam  Jkertt.  efcjuirc,  by  tames  Parl^cr/hn^ 
to  wit.  J  demands  againft  Richard  AllenL^  gentlcnian,  one  mcf- 
faage  and  t<venty  acres  o^land,  with  tjie  ap^pt^|9^ance^«  m  Dor- 
chefter,  as  his  right  and^  inheritance,  hy  writ  of  the  lord  the 
king  of  right,  httSStt  Willoughby  earl  of  ^|>ingdon  itechicnord 
of  that  fee  hath  now  thereupon  remifed  to^  the  lord  &^  ^g  ^ 


e  king  of  Great  Britab^fcj^  ^taking  t^e  efpleq  tljereo/ 
36  •  Tbf  ten  (hillings,  and  more,  in  rents,  joTOi  wd 


I  right 
the  firft  late 

to  the  value  •  Tbf  ten  (hillings^ , 

gntfs.]  AW  thaefiich  is  his  right  he  offifrs  [ftut  and  good  proof.] 
9llB  the  faid  %Mzft  Allen,  by  Peter  Jones  his  attorney,  cooes 
and  defends  the  right  of  the  faid  William  Kent,  and  Us  *' 
when  [knd  where  it  fliall  behove  him,]  and  all  [that  concerns  iij 
and  whatJbfever  [he  ought  to  defend]  and  chiefly  the  tenements 
afopefaid  with  the:  appurtenances,  as  of  fee  and  right,  [nani«Jf» 
one  mefluage  and  twenty  acres  of  land,  with  appurtenances  in 
Dorchefteri]  9flb  this  be  is  ready  to  defend  by  the  body  of  his 
free  man,-Oeofge  Rnmbold  by  name,  who  h  prefent  hercinco?rt 
ready  to  defend  the  fame  by  his  body,  or  in  what  manner  Tocver  tic 
court  of  the  lord  the  king  Ihall  confider  that  he  ought  to  defend. 
Andifanymifchancc  flioold  befal  the  faid  George  (which  God 
defend)  ht  is  ready  to  defend  the  fame  by  another  man,  w^ 
(is  bounden  ^d  atile  to  defend  it.]  9nl>  the  faid  Wifli^ 
Kent  faith,  that  the  faid  Richard  Allen  unjuftly  defends  the 

•  N.  B.  The  cJaufes  between  hooka,  In  thii  and  the  fabfequcnt  "^^^^^ 
the  appeadix,  an  ufual^  no  otherwif<^  cxpreflcd  In  the  records  than  by 
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ilglit  of  !iim  the  faid  William,  ind  his  feifin,^£5ff.  and  aD,  &c.      N*»  I. 
and  whatfoevV/6ff>  atiH^  chiefly  ^6f'fKS't6n^^^  with  ^'■'■-^'■-< 

itlie  appurtenances,  as  of  fee  and  right,  ^c, ;  becaafe  he  faith, 
that  he  hii^etf  w»s ,  fi^fe^rfef  th^  twtmen^  m§a^M^  ^wkh^^iim 
appurtenances,  in  h^  j^^ip^fii^ta^^iic^fetfeAiattd  n^lst,  ia  Jthe^tkne 
of  peace,  in  the  time  of  dtb^  f^iidijlord  GEt) ribs  the  flrftlate 
king  of  Great  Britain,  by  taking,:  the  efpiees  thei^eof  to  the 
value,  ^c,  9ttD  that  foch  is  his  right,  he  is  prepaid  to  prove  joinder  of 
by  the  body  of  his  freeman,  Henry  firoughton  by  name,  who  ™tcJ. 
18  prefent  here  in  court  ready  to  prove  tjj^^n^p  by  his  bodyi  or  i 

in  what  manner  foever  the  court  of  the  lord  the  king  (hall  con- 
iider  that  he  ought  to  prove ;  and  if  any  mifchance  (bonld  befal 
the  Tai<r  Henry '(wlfeicft  *  God  defend)   he  is  ready  ,to  prove  the 
fame  by  another  man,  who>  ^c,     9ttD  hereupon  it  is  demanded^ 
of  the  faid  George  and  Henry,  whether  they  are  ready  to  make 
battch  as  tliey  befwe  Kaye  waged  it;    who  fay  that  ^thfy  are. 
9ltb  the  fame  iGeorge  Itumbold  giveth  gage  of  defeDdiQ|[»  j|l^d  9^^ 
the  faid  Henry  iirpughton  giveth  gage  of  proving;   aDd>  fach  *'^*'** 
engagement  beings  giy^n  as  the  manner  is,  it  is  demoded  of  ^ 
the  faid' Wili^mX^^     a,nd,Ri9hard  Alloni  if  they  xan  fay  ^oy 
thing  wherefore  ba^rfoujght  ypt  to  ,be  'a^yardec^^in  %}k]a  cafc^^ 
who  fay"  that  they  x^PflOt/  ^  iterefate  t#  i^,Jfmifm%J^^  %f3^^«^»i  rf 
battel  be  Vade  'thwo^,^^Cy.  ^np  the  &id  Qeo^e  BrPrnhpy  PkS^ 
findeth ^pledges  pf  batteU.  to   wit,  Paul   Jenkinii.^4  Ch»rle^  , 
Carter;  and  .the  faid.Hen^y  Broughton  ^findejh  alfo  pUfige$  c^^^. 
battel,  to  wit,^. Reginald  JRead  and  Simon  Tfi^rler.  ^npi|JfiB^r^.Contiln^- 
tJt>On  day  is  here  given,  as.  well  to  the  faid  Wilji^in  Kentr^a#v  tOr,«'*cc, 
the  faid  Richard  Allen,  to  wit,  pn  the  mprrow  ^S^t  Martin 
next  conning,  by  the  affent  as  well  of  the  .f#4^iHia«f  Kent  aa 
of  the  faid  Richard  Allen,,    And  it.  is  com^^ded  ihs^  tat^M 
them  then  have  here  hfs   champj,on«  fufficii;i^lyifitFaiA^'wilh 
competent  armour  as  becomes  him,  and  ready  |^  mak^  the  bat*,. 
tel  aforefaid:  and  that  the  bodies  of  them'.in..thf  .znean  time  be 
fafely  kept,  on  peril  tha*  (hall  faU^tfe^ieon,     9%  which  day. -here  Obamptien^ 
conie  as  well  the  faid  William  Kent  as  $hp  faid  Richard,  Allen  «pp«^- 
by  their  attorneys  aforefaid,  and  the  faid  George  Rumbold  and 
Henry  Broughton  in  thdr  proper  perfons  Hkewife  come,  fuiR*  ^ 

ciently  furniflied  with  competent  armour  as  bccdines*  them,  ready    " 
io  make  the  battel  ^forefaidj   a$  they  had  before  waged  it. 
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Adjourn* 
noent  to 


Demandant 
nonfuit. 


Final  judg- 
ment, for 
|h0  Tenant. 


9ttQ  hereupon  day  if  further  given  by  the  coiirt  here>  as  welT 
to  the  iaid. William  Kent  as  to  the  faid  Richard  Allen,  at 
TqthiU./M^fVlhe  city  of  Weftminiler  in  the  county  of  Middle- 
iexp  ^>,HSt«  o^^he  morrgw  qf  the  purification  of  the  blefled 
virgfif  }/hry  next  comiog,  by  the  afient  as  well  of  the  fjud  ^\^. 
U9^«»  oj^(ith^  aforefaid  R^chj^t^.  And  it  is  commanded,  that 
each  f>f  (hem  have  then  Aere  his  champiohi  aemed  in  the  form 
aforeraid»  ready  to  make  the  battel  aforefaid,  and  that  their 
bodies  ki  the  mean  tim^  ^c.  At  wluch  day  here,  to  wit,  s^ 
Tothill  a£^eiaidj  comes  the  faid  Richard  AUen  by  his  attorney 
aforeiiyLdf  and  the  faid  George.  Rumbold  and  Henry  Broogbton 
in  thotr  (Proper  perf^n*  xlikewif(^^  come,  bffidcady.  ^fsmiflied 
with  competent  avn0!br  as  becomes  t]iem,rj»*dy'  to.dnake  the 
batte]^'aforefaai,74S  they  before  bad  waged  i^  xjAs^lllie/fidd 
Wilitam  Kent  'being  fi:^emnly  called  doth  pot  cM9Sf*iO0r  hath 
p]i0re«nted  his  writ  afbrefaid.  : VJ^eriffiCe.lt  iH  COHOHerfil,  that 
the  iteie  William  9n4  his  pledges  of  j»'o(eoadng,  to  vnt§  John 
Doe  and  Richard  Roe,r  he  in'  m^cy  ifor  his  falfe  complaint,  and 
thaft  thttfiune  Richarcb  go  thereof  without,  a  day,  l^c.  and  alio 
that  the  faid  Richard  d^ubold  the  tenements  aforeiSud  with  the 
appurtenances,  to  him  and  his  heirs,  quit  of  the  fidd>  William 
;md  his  heise,  lor  eief  ,  i^r* 


Pefenceu 


M^ 


Tender  of 
the  Dmi" 


§  6.  Trial  hy  the  grandi  JJ^ 

r  -..T  V  ": 
■  ■^nd  the  iajd  Richard  .AHen/  by  Peter  Jones,  his 
attorney,  comes  and  defends'  ihe  right  of  the  faid  WiiKam 
Kent,  and  his  feifin,  when*  lie.  and  all,  lie,  and  whatfoever, 
lic»  and  chiefly  of  the  tenements  aforefaid  with  the  appurte- 
nances, as  of  fee'>and  ^ight,  lic^  and  puts  himfelf  npon  th? 
grand  affife  of  the^fordk  the  king,  and  prays  recognition  to  be 
made,  whether  lie  himfelf  hadi  greater  right  to  hold  the  tene- 
ments afbmfaid  with  the  appurtenances,  to  him  and  his  heirs  as 
tenants  diejreof  i  as^  he  now  hoideUi  them,  or  the  faid  William 
to  have  the  ^d  tenements  with  the  appurtenances  as  he  above 
demandei^  them*  9tt]l  he  tenders  here  in  court  iix  fhiUings 
and  c|^-pence  to  the  uf?  of  the  lord  the  now  king,  ^c.  /or 

that 
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that,  to  wit,  it  tiay  1^  feqdiftOt  bf  tlic  time  [of  the  fcKin     N*  I- 
ftUeged  by  the  faid  WtHiam.]     And  he  thereibre   prays,   that  W-v'w^ 
it  may  be  inqdired  by  theaffife^  whether  the  faid  WWrai  Kent 
was  feifed  of  thetenemehti  aforefaid  with  the  appurteiMiRcrs  l« 
his  denseiifie  as  W  fte  in  the*  time,  of  tihc  faid  lord  the  king 
George  the  ^Qt,  as  the  i^id  WiUiam  in  his  deftiand  before 
]}ath  alleged.    j^CitefOVe  it  is  commanded  the  ftentf*,  that  he  Smmnoa* 
fummon  by  good  f^ijoimpners  four  lawful  knights  of  his  county,  ^^5^4^15^ 
giJCt  with  fwQtds,'  that  they   be   here   on   the  odaves  of  faint 
Hilary  next,  cotning,  to  jnake  ele£tion<  of  the  aifiie    aforefaid^ 
The  &nie  daf.  is  given  as  well  to  the  faid  Wiiliaov  Kent  «$  tgt 
the  faid  RIcha^siAikii  here;  ^r.     At  which  day  here  come  af 
well  the  bM^  W^fatm^Kent,  as  ^e  faid  Richard  Allen;  and      •       , 
the  lherilFr^<wi^,  fir  Adam  Aldoil^  knight  now  retttras^  that  Rctvnou 
-he  had  €&i4ifedi«9V1«mfr»^ed  Charles  Stephens;  Randal  Whe- 
ler>  Tt^^fh^' 9iid^T^omsi$  Munday,  four. lawful  knighcel  of 
bis  COUtil^r^  girt^with*  fword^i   by  John  Doe  and  Rkhard  Ro9 
bis  bailtfs,  to  be  here  at  the  faid  o^aves  of  faint  Hilary,  to  do 
9LS  the  faid  writ  thereof  commands  and  requires ;  and  tliat  the 
faid  fummoners,  smd  each  of  4hem,   are  mainprized  by  John 
Day  and  James  Fleochep^     Whereupon  the   faid  Charles  Ste- 
phens, Randal  Wheler,  Toby  Cox,  and  Thomas  Munday,  four 
lawful  knights  of  the  county  aforefaid,  girt  with  fwords,  being 
called,  in  their  proper  perfons  come,  and,  being  fwomy  upon  EledUonof 
their  oath   in  the  prefence  of  the  parties  aforefaid  choic  of  ^^^  recog- 
themfelves  and  others  twenty*-four,  to  wit,  Charles  Stephens,  ^^^ 
P.andal  Wheler,  Toby  Cox,  Thomas   Munday,  Qliver  Green* 
way,  John  Boys,  Charles  Prke,  knights,  Daniel  Prince,  Wil- 
liam Day,  Roger  Lucas,  Patrick  Fleming,  James  Harris,  John 
Kiohardfon,  Alexander  Moore,  Peter  Payne,  Robert  Quin,  Ar- 
chibald .Stuart,'  Bartholomew  Norton,  and  Henry  Davis,  efquires^ 
John  Porter,  Chriilopher  Ball,  benjamin  Robinfon,  Lewis  Long, 
MTilliam  Kirby,  gentlemen,  good  and  lawful  men  of  the  county 
aforefaid,  who  neither  are  of  kin  to  the  faid  WiUiaiQ  Kent  nor 
to  the  faid  Rithard  Allen,  to  make  recognition  of  tke  grand 
aflife  aforefaid.     Ct^tefote  it  is  commanded  the  fheriif,  that  he  r«i^ 
caufe  them  to  come  here  from  the  day  of  Eailer  in  6fteen  days>  fi^^* 
to  make  the  recognition  aforefaid.     The  fame  d^y  is  there  given 
to  (he  pities.  afore(aid»    At  which  day  here  come  as  weO  the 
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faid  WilKam  Kent  as  the  fud  Richard  Allen,  by  their  attoroeji 
aforefaid^  and  the  recognitors  of  the  affife  whereof  mentioo  b 
above  «iuldaf.  being  called,  conie,  Aid  certain  of  them,  to  wit, 
Qhaiies*6tephenf»  Randal  Wheler,  Toby  Cox,  Thomas  Mm- 
day,t  eharles  Price,  knights^  Daniel  Prince,  Roger  Lucas,  Wi- 
Itam  Day,  James  Harris,  Pcier  Pa^V,  Robert  Quid,  Hem 
Davis,  John  ?^t4lr,  ChriRopher  BaH,.:fcewis  Lo&g,  and  Wi- 
liam  Kirby,  being  eledted,  tried»  and  fvirom,  ttpon  their  oath  ftj> 
that  the  faid  WilHam  Kent  hath  more  right  to  have  the  tcne. 
snents  aforefaid  with  the  appurtenances  tb  liim  and  his  hdrs,JJ 
he  demandeth  the  fame,  than  the  faid  Richard  AUen  to  bold  die 
.  fame  as  he  now  holdeth  them,  acaJrding  *  idfifWIlIiain 
Kent  by  his  writ  aforefaid  bath  faj^pblhd.''  VtetMsre  it  it 
rottOMeB,  that  the  faid  WiHiam  I&rit  ib't^io^^^ 
againft  the  faid  Richard  Allen  of  the  tenements  aibre&dwidi 
the  appurtenances,  to  him  and  Ms  h^rs,  c(d^  of  the  6id  Ri- 
chard Allen  and  his  hdrs,  for  ever :  and*i*e.fekt<^<^«^^"' 
» mercy,  ffct  -       ^    -      n  i    ■        " 
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Proceedings  onanjffim  of  fr^/pqff  /^Ejectment', 
'  ^j'  Offgfnaij  in  the  King's  Bettch* 

%  lu  ne  Original  fi^rif^   '  \       *      '       ^   ' 

dp*  01ft Ml  the  fecon4r  I>y  .the  fewce  of  sfece^  ^ 

tniu^Fninff!  and^  Ireland,  king,  defender  c  f^funtm. 

fbrtlr;  to  tlM>ihf nff  of.  BerkthhiB,/  greetings  • 
ihal!  jgtve  you  feciluSt^r  of  profecuting  his  9 
gage  and  faf^  [jfl^g^s  iWiVHam  Stiles,  latfi  of 
iflan,;  fb  that  he  bel^efor^  us  on  the  morrow  oi 
f6ever  we  (hall  then  be  in  England,  to  ihew  vi 
and  arti^s  he  entered  into  one  mefTuage  with  the  appurtenances,  in 
Sutton,  which  John  Rogers  efquire,  hath  demifed  to  the  aforc- 
faid  Richard,  for  a  term  which  is  not  yet  expired,  and  eje6^ed 
him  from  his  f^d  fai^,  and  othtr  enormities  to  him  did,  to  the 
great  damage  of  the  faid  Richard,  and  alg&inft  our  peace.     And 
have  yoa  there  the  names  of  the  pledges,  and  this  writ.    WHt- 
nefl^  ourfelf  at  Weftminfter,  the  twelfth  day  of  Oftober,  in  the 
twenty-ninth  yeax*  of  our  reign. 

profecaaon,  J  Richard  Roe.    ^^^^^  ^^  ^^^^^^^  J  Richard  Fen.    R«"™- 

•       V     - 

§  2.  Cc/y  of  the  Dedaratton  againjt  the  cafual  EjeSlor  ;  rwho  gives 
Notice  thereupon  to  the  Tenant  in  PoJ/effion^ 

Michaelmas,  the  29th  of  king  George  the  fecond.      - 


ks,  7  '  flaflUaitl' Stiles,. Ute  of 'Newbttr/  ift  tfce  fald  county,  Declanu 
m.  ^  gentleman,'iKras  attached  tO  anfWer  Richard  Smith,  of  ^?"- 


BeHts, 

to  wit.  *  gentleman 

a  plea,  wherefore  with  force  and  arms  he  ehMed  into  one  mef- 

•         .  :  fuage. 
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faage,  with  the  apptutenancesj  in  Sutton  in  the  county  afore(ai(f# 
'which  John  Rogers  efqaire  demifed  to  the  faxd  Richard  Smith 
for  a  term  which  is  not  yet  cxpire4>  attd  eje£led  him  from  his 
faxd  farm,  and  other  wrongs  to  him  did,  tO  the  great  damage  of 
the  faid  Richard^  and  againft  the  peace  Df  th^  lotd  the  king,  &c^.. 
^d  whereupon  the  fudl  RicUvd  by  ItcA^eft  Martin  his  attorney 
complains,  that  whereas  the  faid  John  Rogers^  on  the  firft  day  of 
Odober  in  the  twenty-mnth  year  of  the  reign  of  the  lord  the 
king  that  now  is,  at  Sutton  afore£ud,  htfd  demifed  to  the  fame 
Richard  the  tenement  aforefaid,  widi  the  appurtenances,  to  have 
and  to  hold  the  faid  tenement,  with  the  appptena]|9es:^  to  the 
faid  jUchard  and  his  affigas,  from  the  feaft  of  faint  Mtchiel  the 
archangel  then  laft  paft,  to  the  end  and  term  of  five  years  from 
thence  next  following  and  fully  to  be-  complete  aod  ended,  by 
virtue  of  which  deoiife  t^e  faid  Richard  eotersd  into  ti^  £ud 
lenemeDt,  with  the  appurtenances,  and  iMras  thereof  poiTelTed; 
anda  the  faid  Richard  being  fo  poifelled  thereof,  tbe  Odd  Wi2« 
li^  afterwards,  that  is  to  fay,  on  th^faid  fir  A  day  of  Odob^  in 
the  faid  twenty -ninth  year,  with  foi^e  and  arms,  that  is  to  fay, 
with  fwords,  ftaves,  and  knives,  entered  into  the  faid^  tenement, 
wth  the  appurtenances,  which  th^  ^id,  John  Roge^  demised 
to  the  faid  Richard  in  form  afajrefaid  for  the  iseim  afbreiaid, 
wihich  i«  not  yet  e^^pired,  and  ejedted  the  faid  Richard  out  of  hll 
faid  farm,  and  other  wrongs  to  him  did,  to  the  gr.ea.t  damage  of 
the  faid  Richard,  .and  againft  the  peace  of  th;^  faid  lord  At 
king ;  whereby  the  faid  Richard  faith,  that  he  is  injured  and 
damaged  to  the  vahie  of  twenty  pounds.  And  thereupon  he 
briiigs  (m,  &c.  .       .        ' 

Martin,  fornhe  plaintiiF.    1     Pledges  of    f  John  Doc. 
Peters,  for  the  defendant.  ^     profecution^  <  Richard  Roe* 


Mr.  George  Sauadbrt^ 

Kotlce.  I  am  informed  that  yott  ai^e  in  pofeffioaof*  pr  daim  thUx  jH^ 

the  premifes  mentioned  in  this  deckrattMi  <£  i^jejStment^  fut  j^- 
fome  part  thereof^  aftdly. being  faed  in  Ihii  j^ob  as  a  g^M 
4  cjedor. 
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tjcaor,  and  havit^  np  cWm  or  title  totbefaipe,  do  nivVe  you  ^^^ 
to  appear  next  Hfldry  term  in  ius  m^jefty^s  court  dF  king's  ""^ 

bench  at  Weftminftcr^  by.  fomc  attorney  of  tkat  court,  and  then 
and  there,  by  a  rule  t^  be«inade  <rf"^the  faitte  court,  to  caufe 
yourfelf  to  be  made  defendant  in:  my-#ead»;>  otherwife  I  Ihall 
fuflFer  judgment  to  lie  en^rexl  agaiaft  me^  aad>you  will  be  turned 
•utofpoffeffion.         v\   '.  '*      *^^ '^ 


iJanuavf,  I7j6, 


Yoor loving frkndr'i  -  Vv 
*  ^"  .  .       ISWlHam  Staes* 


%  I.  ^e  Rule  of  Court. 

fSizTy  Terms  in  the  Snuenty^^inth  Tear  cf  King  Gi&OitC£  tbe 

Jecdttd. 

Berks,  ?  l|t  f0  OTtetet  by  the  court,  by  the  aJ&ntof  both  Stnitk 
to  wit,  5  parties,  and  their  attorneys,  that  ^Stdfge  Saunders,  ^inft   ' 
fcntleman,  ms^y  be  made  defendant,  in  thii'|5lace  cf^'the  now  ^jn^^. 
defendant  William  Stiles,  and  fliall  immediatefy  appear  to  the  fuagewkh 
plaintiff's  aaion,  and  (hall  rccdve  *a  declaration- in  a  plea  of  *^^j^|P^ 
trefpafs  and  ejedment  of  the  tenements  in  quellioii,  aYid  thatl  Sutton,  w 
immediately  pltad  thereto,  not  guilty:  arid,  upon  the  itffeft^  tef  ^^«^^ 
the  iffue,  (hall  confefs  leafe,  entry,  and  oufter,  and  tl^ft'^^Koh- itoi^trs. 
his  title  only.  '  And  if,  upon  trial  of  the  iffue,  the  fald  George 
do  not  confefft  leafe,  entry,  and  oufter,  and  by  reafoa^ thereof 
the  plaintiff  cannot  p^fecute  his  writ,  then  the  taxation  of  coih 
upon  fuch  nonprof,  ihall  ceafe,  and  the  faid  George  ihall  pay 
fuch  cofts  to  the  plaintiff,  as  by  the  court  of  our  lord  the  king 
here  (hall  be  taxed  and  adjudged  for  fuch  his  dclault  in  non-per- 
fbrmance  of  this  rule;  and  judgment  lhafl"te*cnte'}^d  againft 
the  faid  William  Stiles,  now  the  caftial  ejedlor,  bjc  default.     And 
it  Js  further  orde!'W,-\hat,%V<>n''tV/iV|XrSr«e  faid  iffue  a 
trerfia  Ihall  be  given  fBi-'ih1fe''defen<^inP;  <5?^tVe  plaintiff  ihall 
ioot  profecute  his  ^^1%  upon  any  oth<v  wSk,  ihan  lor  the  not 

confef- 
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N*  II.     confefling  Icafe,  entry,  ^d  opfter  ^as  aforefaid,  then  the  k&r' 
%ifmm^''mm9  of  the  j^aintiiT  fiiall  pay  cofts^  if  irtfe  |>Uixitlfi^  himfelf  doth  not 
pay  them.       ^  '  l  c:...\  :      ;.  :  d;        v     .-' 

'     1    *     »  .  I    -  .:  ;';  7*  ^  ^  :.  By  tbc^Coact*^ 

iMvttOi  for  the  plaliitiff.. .      ..;  .  i.-i    r/TJt    .       v.  '.  * 
.    -^^ewioaiJi  far  the  defoiAwtt. ,  -  :,,^  -t  ^  .      •:.  lo  .-^^  ..- 

' *;         '  ^   .   r..  .   ;  ..       :'i   '-^rf-  -  ' 

..,/  -  ..     .    :    ^^....       L..   -..-   -.'.A 

4ft(ei0  Wore  the  lord  the  king  at.Wedm&ier^iof  :tKe  teste,  of 
£unt  Hilary,  in  tlie  twenty-ninth  yearoT  the  zeiga  of  the  lord 
GsoRGs  the  fecond^  by  the  grace,  of  God  of  Qreat:^£ritaiD# 
Fiancej  and  Ireland  Jdng»  di^fend^i^.oC th^ifail^bi:^'!^^  i\  . 

Berks*  ?  (Eeorse  Saunders*  late,  of  $m^  tPLiliejfMBf^  aibre- 

to  wit.  ^  fatdy   gendemaa,  .was  attached  to  :  aofi^eii  jR^mkL 

SmiCfi*  of  a  ple!»>  wherefore  witfi  lorfio  aa4  anfts-Jj^j-^nt^red 

iat0  one 'Bieirnagft*  with  the^appm'tC!^fH;e$;^in  iS^>t^p>  which 

John  Rogofs  efi^uire  hath.d^tnirod  ^itbq  f^id /Rv^a;^\for  a 

lermwUdi.is..n9t<']ret  expii;ed>»..aQd;  e^e&d  him.froj]|i,JitSfifaid 

farm*  and>other}wrQRg9.ftothi^.did^,tiQi'th4  gneai;  -dimiagfi  ol^tlie 

faid  Richard,  and  agaioft  the  peaQeij  of>tihp  lord  the  tksogifhat 

Peclaratlon,  now  ».    9nll  tObeT^^ttPW  l^e  fajd  Rkhiir4  by.  Robert,  Martin 

orcpunt.     .^3  attorn^  fooiplaips*  thftt  i^feer/^a^,  ,the  faid,  John  NRogcw  .on 

,the  firft  day  of  0£M)et  in  .the  twgptydniii^h  year  of  the  Jr^ign  of 

lhe;lor4  the  kixig  that  now  is«  at  Sirttqn  aforefaid*.  had  demifcd 

to  the  iame  Rich^d  the  tes^meot  jaforefaid,  with  'the  .^poisto- 

nancess  to  haye  and  to  hold  the  faid  tenemenuwkhiJth^  appur.-  * 

ji^niies*  to.  the.  faid  Richard  ^nd  hw  ,aifigps*«/roin  th^  feaft  of 

faint  Michael  .tl>e.ardl>%nSfl  tbi^n  laft  p^fl:,.tp  -the  .f^^^/.and  :term 

'     .of  i^e  yeafs  ff qm  <tHegi^c^ ;  t^}^\ ,  ^Uowing  and  f4% .  to ;  hfi :  com- 

tpJete  anid  ende^jJoby.  yir^qg  qf  wjbicji  ..derojfe-,  tjhi?  iQi^.  Richard 

:ettter€d  into  the  ^*i4i<ien?a«e«t«  with.  the..app*»:tcnanccsi  .and. 'was 

'  .    .thyegfpp^iTed:..  a^^,,,|hjf,,j^id-R,ijC^^^ 

.of^  the faid.Gfrorge  af^r\y§rdg).!^fea|7;.%i^  fftM«j  Qn-  thi^...fii^ft  da/ 
of  'Oaobei;iQ.tiie-4'^id  .tivefif/Ti^th^cyfajF;,j;.wi;b,  ffi?cft(jkq4^ajrjn«» 
..that.is  to  ffty,.  with^f«roj;ds,  &mh'^.  fcni^qt/3i€ft#f^j^i<«o.  the 
..  ■  \   •  .:         faid 
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faid  tenement,   viatk..|bf  iipportenaaces>  which  the  £ud  John     Np  IIL 
Rogers  demifed  to  the  faid  Richard  in  form  aforefaid  for  the  term  '  -'  "  --   ^  -^ 
aforcfaid  which  ^stjiot  yet  expired,  and  ejeded  the  faid  Richard 
out  of  his  faid  farm,  and  other  wrongs  to  him  did,  to  *the  great 
damage  of  the  faid  Richard,  and  agalnft  the  peaee  Of^the  faid 
lord  the  king  ;  whereby  the  faid  Richard  faith  that  he  is  injured 
and  endamaged  to  the  value  of  twenty  pounds :  and  thereupon 
lie  brings  fuit,  [and  good  proof.]     SntJ   the  aforefaid   George  Defence. 
Saunders,  by  Charles  Newman  his  attorney,  comes  and  defends 
the  force  and  injury,  when  [and  where  it  (hall  behove  hi9[i ;] 
and  faith  that  he  hdn  no  wife  guilty  of  the'trefpafs  andtcjedt-  piea,  n<st 
xnent  afot^faidySs  the  faid  Richard  above  complains  againft  him  ;  SuUtx* 
and   thereof  he   puts  himfelf  upon  the.  country:   and   the  faid  ^^"^* 
Richard  doth  Ukewife  tht^ame;  ^erefete  le«  ajur^ome  ttere- 
upon  before  the  lord  the  king,  on  the  o^ave   of  the  j:>urification  ^emre 
of  the  bie^d  virgin  Mkry,  wherefoever  heimUhen  be  in  Bng-  awarded, 
land^  wbotieither  [are  «f  kin  to  the-iiaiid  R^ichitrd,  nor  to  the 
faid  George;]  to  recognize  [whether  the  faiid' Oeorge  be 'gnll^ 
of  the  ttcfpafs  and  ejeftment  ^forefaidi:]  bt^gaufe  as  wi»)l  f'the 
faid^Geinrge,  ds  the  ikid  Jlidiafd,  between iwlmin.tbi^.cSifFetttnie 
is,  'have  pttt  tbemfetvesooA  the  faid!  jorys;  ]  ?/|*Iie>&iiie  ^ayiis  flker^ 
giveiv  to^the^jpaifties  afee&ldw-    1M»l1»3»iWfcfetprocdfe'4hei^'fti,  Rcfplte,  fbr 
bcitig  tconttntied  betimzeb  the.  fajd 'f)artke  ^  ttef  pleabitsbfit-eiiiMid  default  ot 
by'«h«  jary,>h  put  betwewi  them  In  tvff^mfJb^fotkaJHie  lord"tifc  ^'*^°"' 
king,  jjntil  the  day  of  Eaftet^ki  fifteen  days,wfc«l^w«r^th#  f4id  Nfi  j>nus^ 
lord  =thc4ting'fliaH  then  -be  in  Engiand  ;^^dfs  ^the^|aAiclr^  of 
thelord  the  king  aligned  to  take  aififes  in  t!t€  ,<«Mlhtyuakbrefai^, 
ihall  have  <omc  before  that  tii»ei  t»  ^Vir,  on  M^^Ptis^tkk  «ghth 
day  of  March,  atReading  in  the  faid  county  by  thd.'foi'm^of  the 
ftatute  [itt^htM;  cafe  provided],  by  reafon  of  the  default  of  the 
jurors,  [fummoned  to  appear  as  aforefaid.]    At  whkh*day  be- 
fore the  lord  the  king,  at  W^ftminfteri  come  the  parties  afore* 
faid  by  their  attorneys  aforefeid  i  and   the  aforefaid  juftices  of 
aiiife,  before  whom  [the  jury  aforefafd  came#   fent  here  their 
rectM-d  before  them,  bad  in  thefe  words,  to  wit:  3fter63arD0#  Poflea. 
Ot  the  day  and  place  within  contained,  before  Heneage  Legger 
tfqmre,-  one  of  the  barons  of  the  exchequer  of  the  lord  the  king . 
and  fir  John  Eardlejfc  Wilmot,  knight,  one  of  the  juftices  of  the 
Vol.  hi.  L  1  faid 
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N®  III.     Cud  lord  the  king,  afiigned  to  hdd  pleas --before  the  king  him-* 
^^—v*-^  fclf,  juftices  of  the  faid  lord  the  king,  affigned  t(J  take  affifes  in 
the  county  of  Berks  by  the  form  of  the  ftatute  [in  that  cafe  pro- 
vided,] come  as  well  the  witbin-named  Richard  Smith,  as  the 
within- written  George  Saunders,  by  their  attorneys  within  con- 
tained :  and  the  jurors  of  the  jury  whereof  mention  is  within 
made  being  called,  certain  of  them,  to  wit>  Charles  Holloway, 
John  Hoo|ce,  Peter  Graham,  Henry  Cox,  William  Brown,  and 
Francis  Oakley,  come,  and  are  fWorn'tipon  that  jury :  and  be- 
caufe  the  reft  of  the  jurors  of  the  fame  jury  did  not  appear, 
Taies  tie  dr.  therefore  others  of  the  by- (landers  being  chofen  by  the  fiieriiF, 
cumjiantibus.  ^^  ^^^  rtc^rxt^t  of  the  faid  Richard  Smith,  and  by  the'command 
of  the  jufticcs  aforefaid,  are  appointed  anew,  whofe  names  are 
affixed  to  the  panel  within  written,  according  to  the  form  of  the 
ftatute  in  fuch  cafe  piade  and  provided;  which  faid  jurors  ie 
appointed  anew,  to  wit,  Roger  Bacon,  Thomas  Small,  Charles 
Pye,  Edward  Hawkins,   Samuel  Roberts,    and  Daniel  Parker, 
being  likewife  called,  come ;  and  together  with  the  other  jovors 
aforefaid  before  impanelled  and  fworn,    beisg  elected,   tried, 
and  fworn,  to  fpeak  the  truth  of  the  matter  within  contained, 
Vcrdia  for    upon  their  oath  fay,  that  the  aforefaid  George  Saunders  is  guilty 
t    p  aiti  *.  ^^  ^^^  trefpafs  and  ejedment  within- written,  in  manner  and  form 
as  the  aforefaid  Richard  Smith  within  complains  againft   him  ; 
^     and  zEt(s  the  damages  of  the  faid  Richard  Smith,  on  occafion 
of  that  trefpafs  and  ejectment,    beiides  his  cofts  and   charges 
which  he  hath  been  put  unto  about  his  fuit  in  that  behalf^  to 
twelve  pence :  and,  forthofe  cofts  and  charges,  to  forty  ihillings. 
^Ifll^ereapon  the  faid  Richard  Smith,  by  his  attorney  aforefaid, 
prayeth  judgment  againft  the  faid  George  Saunders,  in  and  upon 
the  verdid  aforefaid  by  the  jurors  aforefaid  given  in  the  form 
Motion  in     aforefaid ;  and  the  faid  George  Saunders,  by  his  attorney  afore- 
arrcil  of        faid  faith,  that  the  court  here  ought  not  to  proceed  to  give  jndg- 
ju  jmtnt.      jjjgnt  upon  the  faid  verdidl,  and  prayeth  that  judgment  againft 
him  the  faid  George  Saunders,  in  and  upon  the  vcrdift  aforefaid 
by  the  jurors  aforefaid  given  in  the  form  aforefaid,   may  be 
ftayed,  by  reafon  that  the  faid  verdid^  is  iafuificient  and  errone- 
ous, and  that  the  fame  verdift  maj^be  Qualhed,  and  that  the  ifibe 
aforefaid  may  be  tried  anew  by  other  juror*  to  be  afrefh  impa- 

nelled. 
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Relied.     And,  becaufe  the  coaK  of  the  lord  the  king  herd  is  not, 
yet  ad^ifed. of  givkig^ their  jtfdgtneiRt  of  and  upon  the  {^rettiifes 
therefore  day  thereof  is  given  as  well  to  thfc  faid  Richard  Smith  ^^^^' 
as  the  faid  George  Saunders,  before  the  lord  the  king,  until  the 
morrow  of  the  Afceniion  of  our  Lord,  wherefoever  the  faid  lord 
the  king  fliall  then  be  in  England,  to  hear  their  judgment  of 
and  upon  the  premifes,  for  that  the  court  of  the  lord  the  king 
is  not  yet  advifed  thereof.     At  which  day  before  the  lord  the 
king  at  Weftminfter,  come  the  parties  aforefaid  by  their  attor- 
neys .  aforefaid :    upon  which,  the  record  and  matters  aforefaid 
having  been  feen,  and  by  the  court  of  the  lord  the  king  now 
here  fully  underftood,  aad  all  and  ftngular  the  premifes  haVing 
been  examined,  and  mature  deliberation  being  had  thereupon, 
for  that  it  feems  to  the  court  of  the  lord  the  king  now  here  that  Opinion  of 
the  verdifl  aforefaid  is  in  no  wife  infufficient  or  erroneous,  and  ^^  ^^^^ 
that  the  fame  ought  not  to  be  qui^flied,  and  that  no  new  trial 
ought  to  be  had  of  the  iiTue  aforefaid,  Ct)erefote  it  t0  COnS*  Judgment, 
DereH,  that  the  faid  Richard  do  recover  againft  the  fiid  George  dT-^*1^«. 
his  term  yet  to  come,  of  aha  in  the  faid  tenements,  with  the  ap- 
purtenances, and  the  faid  damages  affefied  by  th^  faid  jury  in 
form  aforefaid,  and  alfo  twehty-feven  pounds  fix  (hillings  and  ^^^^ 
eight  pence  for  his  coHs  and  Charges  aforefaid,  by  the  court  of 
the  lord  the  king  here  awarded  to  the  faid  Richard,  with  his 
aflent,  by  way  of  increafe  ;  which  faid  damages  in  the  whole 
amount  to  twenty-nine  pounds  feven  (hillings  and  eight  pence. 
"  And  let  the  faid  George  be  taken,  [until  he  maketh  fine  to  the  Caflaturprt 
•*  lord  the  king] ."  •  9nD  |)ereupon  the  faid  Richard  by  his  attorney  A»^-. 
aforefaid  prayeth  a  writ  of  the  lord  the  king,  to  be  diredled  to  poffcffion, 
the  iheriiFof  the  county  aforefaid,  to  caufe  him  to  hare  po(reflion 
of  his  term  aforefaid  yet  to  come,  of  and  in  the  tenements  afore- 
faid, with  the  appurtenances :  and  it  is  granted  unto  him,  return- 
able before  the  lord  the  king  on  the  morrow  of  the  holy  Trinity, 
wherefoever  he  (hall  then  be  in  England.     At  which  day  before  and  return, 
the  lord  the  king,  at  Weftminfter,  cometh  the  f^id  Richard  by 
his  attorney  aforefaid  ;  and  the  (herifF,  that  is  to  fay,  fir  Thomas 
Reeve,  knight,  tiovv  fendcth,  that  he  by  virtue  of  the  writ  afore* 
faid  to  him  direded,  on  thf  ninth  day  of  June  laft  paft>  did  caufe 

•  Now  omitted.    Seepage  39S, 

L  I2  the 
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^    ~   corte»  oC  and  in* thrtckkiiitlitt«ibi«Gifay]l^3  ^,9|ISi9rt^i;UAC««, 
as  HB  wvi  coomnandfi^  .        >*  i^vwi.t  r^*   VTrj/  ,^•Jf.  ..j    .  * 
•'-  ''  •'  •'  '  '        "jfi  ov/j  n^rr  c      •b'l^*  -^/i  :•. 

'"''  '    '''i^^'lilt  "  ■■'■•■■  '"'  '"^ 

Proceedings  on  an  Asiion' of  iSiiH:  Tri  t}>e ''C6ih^  ef 
Common  Picas;  removed  into  the  iting^s  Blench  ^j 

i  f  •     Originate 

tr4ecipe,        '^PP  ^  *  ^,  aic'^coTid,  by '  tW  "grkce  o^'^SfiftCfcS^ 9rezX 
^^'^  Blitain,/Prance,' and  ircland  lcing;'AefiJBdeT''6f ihaieiiSth* 
' anf fo  forA ;  to t;tieffieiifF of  OrfbttrMre^gVtetfiig*' ' CtOllkUlftt 
'paries  tdng,^ate  of  Buribrd,"  getttretninVthat  juftljf  ahd  Witfhtoat  | 

'delay  li^e  renjef  to  William  Burton  ^two  fittttdf ed'' p^'tfndii  vakich  | 

^iic  owes  him '^nd  iinjtjRly  ditdin^i  Is^eHfiiith^."   -Addi'^titiie&  he  I 

'iiall-  ft)  do,'  dtfd  "^f/* tfitr  faH  'Wflliaah-  1te*n'feiice  yoU  ftcjOT.^of  I 

^^^lb>!^tf^g  His;aa{i]f!;''l^ek¥^'iiin^^^  Oninaoiimtiie  a£m-  | 

Taid  diarfiVtt^a^h^^be  before  oOr  jiiftiiiai.  a^  Wcfctoinftsfj^  on 
''Ifte?  trftaRreft)? Yaaft  HifJtry,  to  fhe\li^  vrbeteiforc  he  hatb  not  -fi^n^  it.  1 

Aiia'iiave  you  ihcfe'^fiert  thtj-  fuhimofteiiS'  aad  this  writ*: ,  Slit- 
l^tt  bfirfeff  at;W^ififttfr,  Hife'^tv^^ty ifoarih  day  of  BeeenA^, 
In  thiWenty-elgSttf  yebr  6f  our  reign. '  i    .•>, 

Sheriff'.       ^^^-^g"    ?  John  Doe.        S?"'"°"="f''»«?Roger1Vrorrh; 


return. 


.^SJ  S  ^«o?°fv^lf::ir^i.       .iHenry  Johnfon. 


li 


A  ttach,      '  *•    <B«i©lfttfK4B^tb^ftcoTjdi»%<»^^  j^Cf  of  QQd.of  GreaJt  ^grnainr- 
ment.  France,  and  Ireland  king,-  defpWer  of  the  £uth,  and  fo  fortlv; 
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to  the  fhcriff  of  Oxfordfliirc,  greeting,     fdut  by  gage  and  fafe     N°  HI. 
pted^es-^&3fl1£8'Xitftfg^/'tJft«f4^M¥  ' 

of  the  blefTed  Mary>  to  anfwef  to  WillUrafjiBaetiiD  a£ra  ^eft, 
that  he  render  to  him  two  hand  red  poands  which  he  owes  hioi 
and  unjuflly  detains,  as  he  faith ;  and  to  fiiew  wherefore  he  was 
not  before  our  juftices  at  W^ftminller  on  the  odave  of  feint 
Hilary,  as  he  was  fummoned^^  And  have  there  then  the  names 
of  the  pledges  and  this  writ.  (nUittieff  iir  John  WtHes^  knight, 
at  Weibninftery  tl^  twent^rtKird  dayjof  January,  in  the  twenqr- 
pighth  year  of  oiir,reign.  ~      -  .     ^ 

The  witlSn-named  Charles  Long  i* )  EdWard^Leigh.       Shcritf •$ 
4ttuched  by  Pledges,  J  Robert  Tanner.      '•^*^- 


iti9rt>9^iB^  thjp  fecpnd,  by  the  grace  rf  Cod  ff "G^at  Diflnng^i^ 
3litoie^i  Frano^  and  Ireland  king*  defender  of  the  fait|,.arAib 
AwrlJij ji  s%  the.  flicrii^  df  pjf fordi^ii^,  greeting.  fiSte  cpmnpand 
yft«,.tl|a|;,  y^  dUlreipfjij^^rlcs  Lon^  late  of  Burford,  gentfe- 
mta^  bx>  >aU  his  J^^  -^  chattels  ^ihui.your  bailiwick,  fo 
iliat  neithen  he  nor  anypni^  through  bim  may  lay  hands  on  .the 
fame^zontilyoii  jb^Jl  Ti9peii(f^  frcKn  ui  aiten^er  commfind  ther^^ 
cpon;^  jnd  that: yiMfr an/wet  to4i>  of  ^ke  iSo}^  of  the  j&me^j»q4 
that  you  ha^eliia  body  before  our  J4ifUce&  fat.Weftaitniler  [rom 
the  d&y'«>f  Eafter  in  fifteen  days,  to  ?Mwer  to.  William  fi.n^n 
of  a  plea,  that  he  render  ,to  him  two  hundred  pqHnd^  which  jie 
eweis  him  and  unjufUy  detdas,  as  he  faitb^  and  to  h^  his  judg- 
ment of  his  many  defaults.  MitttCfS  Qr  John  Wilier,  l»9igKt,^at 
Wcftminftcr,  the  twelfth  day  of  Fcbnuary,  in  the  twenty  ejghti 
year  of  our  reij^n.  ^  .    ,. 

"■  /         •-•        -^•;-:^:  )  :  •^,:;.- 

The  wkhinrntmed  Cb^les  Leiygkat}i  nothing  in  ibybaiUwick,  Shqriff^s 
i^efeby  he  m^y  be  diibeined.  return, 

4E^<Cfl>IB(04^  the  fecond,  by  the  grace  of  God  of  Great  Bri-  Ca/nasad. 
tain,  France,  and  Ireland  king,  defender  of  the  faith," and  fo  forth ;  fcfpondrj^ 


16  thefheriffof  Oxfordfhire,  greeAigv'  ?tte  command  y6a;  that 
L 1 3     <  .  you 
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K*  III.  you  tal'c  Charles  Long,  late  of  Burford,  gentleman,  if  he  may 
be  found  in  your  bajiiwick,  zf}4  himfafely  kecp^  fo  that,]RQU  may 
have  his  bod/  before  our  juilk^s  at  .Weftminiler  from  the  day  of 
Eafler  in  Eve  weeks*  to  anfwer  to  WiHi^m  fiurton,  gentleman,  of 
a  plea,  that  he  render  to  him  two  hundfed  pounds,  which  he  owes 
him  and  unjuilly  detains,  as  he  fa^th  ; .  and  whereupon  you  have 
returned  to  our  juIUces  at  .WeilmiA^r^  that  the  {^  Charles  hath 
nothing  in  your  bailiwick,  whereby  he  may  be  dillreined.  And 
have  you  there  then  this  writ.  Kli%nt($  fir  John  Willes,  knight, 
at  Wcflminiler,  the  fixteentlt  day  of  4pril»  ia  the  twe.nty«eighth 
year  of ^ur  reign. 


Sheriff's 

return. 


The  within-named  Charlet  Long  is  j&ot  found  in  mf  bailiwick. 


^ on  eft 
invintuu 
^Teftatum 
tafias* 


4^^d)IB<|?tf  the  fecond,  by  the  grace  of  God  of  Great 

Britain,  France,  and' Ireland  king,  defender  of  the  faith,  and 
fo  forth ;  to  the  (heriiF  of  Berklhire,  greeting,  flf^  'eominaDd 
you,  that  you  take  Charles  Long,  late  of  Burford,  gentleman^ 
if  he  may  be  found  in  your  bailiwick,  and  him  fafelykcep,  fo 
that  you  may  have  his  body  before  our  juilices  at  WeftmiDlleri 
on  the  morrow  of  the  holy  Trinity,  to  anfwer  to  William  Bur- 
ton, gentleman,  of  a  plea,  that  he  render  to  him  two  hundred 
pounds,  which  he  owes  him  and  unjufily  detains,  as  he  faiths 
and  whereupon  our  (heriiF  of  Oxfordlhire  hath  made  a  return  to 
our  juftices  at  Wellminfter,  at  a  certain  day  now  paft,  that  the 
aforefaid  Charles  is  not  found  in  his  hyUwick ;  and  thereupon  it 
is  teftified  in  our  faid  court,  that  the  aforefaid  Charles  lurks,  wan- 
ders,  and  runs  about  in  your  county.  And  have  you  there  then 
this  writ,  mittittsi  fir  John  Willes,  knight,  at  Weilminfter,  tbt 
feventh  day  of  May,  in  the  twenty-eighth  year  of  our  reign.. 


Shfriff^s 
return. 


By  virtue  of  this  writ  to  me  diredled,  I  have  taken  the  body  of 
the  within-named  Charles  Long ;  which  I  have  ready  at  t&e  day 
and  place  within  contained,  according  as  by  this  writ- it  is  com^ 
^landed  me. 


'f  Ory  upon  the  Return  of  Non  eft  inventus  upon  the  fir^  Ca- 
«*  pias,  the  Plaintiff  may  fue  out  an  Alias  and  a  Pluries, 
•*  and  thence  proceed  to  Qutlahvryi  t^u4: 
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*•  9^t>W^1B4S  the  fecbnd,  by  the  grace  of  God  of  Great 

'•  Britain,  France,  and  Ir^dand  king,  defender  of  the  faith,  and  fo 

••  forth ;  to  the  IherifF  of  Oxfordlhire,  greeting.    COe  command 

"  you  as  formerly  we  comms^nd^d  you,  that  you  take  Charles 

'*  Long,  late  of  Burfbrd;  gentleman,  if  he  may  be  found  in 

«•  your  baili\iick,  and  hini  f^ftly  keep,  fo  that  you  may  have 

••  his  body  before  our  juftices  at  Weftminiler,  on  the  morrow 

^*  of  the  holy  Trinity ,  to  anfwcr  to  William  Burton,  gentleman, 

•»  of  a  plea,  that  he  render  to  him  two  hundred  potlnds,  which 

*^  he  owres  him  and  unjufHy  detains,  as  he  faith.     And  have  you 

•'  ther^  then  this  writ.     Wtntfp  fir  John  Willes,  knight,  ac 

f«  Weftminfter,  die  fcventh  day  of  May,  in  the  twenty -eighth 

^'  year  of  our  reign. 

''  The  within-named  Charles  ^ong  is  QOt  found  in  my  baili-  «  sheriff's 

**  wide*-  *'  return. 

«  Non  efi     . 
•*  iaventtts. 
**  Plurits 

t*  t|(<Bil>lS(($<6  the  fecond,  by  the  grace  of  God  of  Great  « caf>iat' 
*'  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
«'  fo  forth  ;  to  the  IheriiF  of  Oxfordfhire,  greeting.  ffiHt.  com- 
**  mand  you,  as  we  have  more  than  once  commanded  you,  that 
*'  you  take  Charles  Long,  late  of  Burford,  gentleman,  if  he 
''  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  fo  that 
'^  you  may  have  his  body  before  our  juftices  a.t  Weftminiler, 
"  from  the  ^y  of  the  j||>ly  Trinity  in  three  weeks,  to  anfwer 
*^  to  William  Bi^^ton,  gentleman,  of  a  plea,  that  he  render  to 
*'  him  two  hundred  pounds,  ^  which  he  owes  him  and  unjuftly . 
**  detains,  as  he  faith.  And  have  you  there  then  this  writ. 
*«  mitnttn  fir  John  Willes,  knight,  at  Weftminiler,  the  thirtieth 
**  <lay  of  May,  in  the  twenty. eighth  year  of  our  reign. 

V  Tl\e  within-named  Charles  Long  is  not  found  b  my  baili-  «  Sheriff's 

•^Wick.     '  '  "reuim. 

Non  ifi  in~ 
vetjtus, 

«  (B.tf.©!R(lK.45.  the  fecond,  by  the  graceof  God  of  Great  u  Exigtfa^ 
*•  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and  "  «"*• 
",  fo  forth;  to  the  fhcriff  of  Oxfordftirc,  greeting.    Caie  com- 
'  L 1 4  **  mand 
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mand  you,  that  you  caufe  Charles  Long,  late.of  Burford, 
genltUinaQ,  >tobo^]WHS^r^A^[«mp^9flOul^^;i(iftity«fean, 
until  accorciing  to  die  l^w  aQdv:cvbf($fa)TQfr  iOiir  j-^c^l^i.of  Ea^^ 
land^  be  outlawed,,!^  h«,d9t)ifipt}appf)ar;r  asud  if  he  doth 
appear,  then  take  ham  and  caofe  bjai  tOi^ke-^fiafdy  kept,  fo 
that.yqu  nwyr.bave  hi^  .bo^y[<l)ef(||«  5Hir  j«ftic*s  atnWclln»toftcr, 
on  the  morrow.of  AU-Soulgr,  tQ;  aMfwi^'wiO' Wi^nt  fitfrtw, 
gentleman,  af  a  plca,t  (hf^t  be  ^ep4^  t(^**hi<n  two'/hundred 
pounds,  wbic)i  h^  ow^es  bun  a«4  jUiyafily  detains,  as  be  faith ; 
and  wheieajXMa.  you -have  returned  ,ti»  our.  jufiicts  at  Weft* 
minfter,  from  the  day.  of  the  .holy  Trinity  in  three  weeks,  that 
he  is  not  found  in  your  bailiwicks  .  Andbftve  you  therv  then 
this  writ.  .a(Unef0,fii;  John  Wille«ir|keight,  atWeftminfter, 
the  eighteenth  day  Qf  J  one,  in  tbe  twenty^eightb  year  of  oar 
reign.  . -•  '   i5 


»'  Sheriff's 
♦*  return. 

*'  Primo 
*'  Secundo 


•*  *ttrti» 


*•  Sluarto 


•*  exaiiui. 


^*  gatui. 


*f 


*^  By  virtue  of  this  writ  to  me  dinsAedv^  mfowocy- court 
held  at  Oxford,  in  the  county  of  Oaribvdv  on  Tfanrlda^  tbe 
. twenty- firft  day  of  June,   in   the  tweoty-nineh  year  lof  fbe 
reign  of  the  lord  the  king  withm^  vhcitoen>  tbe  witbiii^dB»ld 
Charles  Long  was  required  the  £rfl  timey  and  didbnoi^ftpptfar : 
and  at  my  county  court  hdd  at  Oxford  afbrefaid,  on  Tboffday  ^ 
the  twenty-fourth  day  of  July  in  the  year  aforefaid;  the  laid 
Charles  Long  was  required  die  feeond  time,  and  did  wH  afjp-  ' 
pear:   and  at  my  county  court  held  at  Ox'fbrd  afo^Mdi^m 
Thurfday  the  twemy-firft  day  of  Ailguft  in  the  ycai^  afordaid, ' 
the  faid  Charles  Long  was  required  the  third  time>  and  did  not 
appear:  and  at  my  county  court  held  at  Oxford  aforefaid, 
on  Thurfday  the  eighteenth  day  of  September  in  the  year  * 
aforefaid,  the  faid  Charles  Long  was  required  the  fourth  time, 
and  did  not  appear  :  and  at  my  cbanty  court  held  at  Oxford 
aforefaid,  on  Thurfday  the  fixtcenth  day  of  0£lober  in  the 
year  aforefaid,  the  faid  Charles  Long  was  required  the  fifth 
time,  and  did  not  appear  :  therefore  the  faid  Charles  Long,  by 
the  judgment  of  the  coroners  of  the  faid  lord  the  king,  of  the 
county  aforefaid,  according  to  the  law  and  cuflom  of  the  king, 
dom  ^i  Englamd,  is  outlawed* 
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«  Writ  of 


«<  ^dBABtftf  the  feoond^l^y  thej^rae^  of  G6d  of  GVeat 

^^  » *^  ,  •»  wnv  oi 

•«  Britain,  France^  and  Ireknfd  kirr^,  defender  of  the  faith,  and  «<  proda- 

*•  (b  forth;  W  the  ftteriiF  t^  Oxfordflilrf  J  greeting.     CK^etcafl  ^'mation. 

«*  by  our  writ  we  have  ^itely^cotamknded^yoa  that  you  ihoald 

'•  eaofe  Charles  Lotig%  littt  x>f  ♦  Butfordy  g^entfeknimi  to  be  rc- 

**  ^iwd  frdtti  c^ounty-CtiKift!  t6f  coistety' coilf t;  until  according'  to 

'*  the  \kw  aftdi'«uftbtti  ^f  our  realm  of  ^Snj^tenrf  he'lhould  be 

**  omlawfd,  if  he-did  not  appear:  'ttftd  if  he^- did  appear,  then 

*^^  that  you  ikmiidi  taioe  Kim  aiid  oauib  him  to  be  ftfely  kept.  To 

<'  that  y<m  might  have  his- body-  before  our  jaltice»  at  WeRiklin- 

''  {ber,«!Oil  thenforraitf  of  All  Sools,  to  atifwer  to  William  Bar- 

'V  tciii,i^emkman,:cfiat  plea,  that  he  lender  to -him  two  ha«-- 

«<-dTed'p(iinds;9:w)|kh'he  owes  him  and  unjailly  detaini-',  as  he 

'<  faith:  ^^etefotc  we  command  you,  by  virtue  of  the  (latute 

•'  in   the  thirty-iirft  year  of  the  lady  Elizabeth  late  queen  of 

"  England  joutde^and  pmvided;  that  yoa  caufe  the  faid  Charles  - 

"-£401^  to  be  proclaimed  upon  three  feveral  days  according  ta 

**  r^hefoj-mof  thatibtafee;  (whereof,  one  proclamation  ihall  b» 

^*  .is^«dftat  Off  neftfithejnoftufiial  door  of  tlxe  church  of  the  pa* 

*i  riiliniff^ereift  he  sAMnts)  that  he  render  himfelf  unto  you; 

<«  ibt  that  yoUymty^havie  hbbtxiy  before  our  juflices  at.  Weftmih* 

«'  ft^  at  the  day  aforefeiditoi  answer  the  faid  William-  Burtoli 

<'  of  the  plea  aforeiaid^  •  And 'h8ve>  ycii  there  thep   this  writ. 

**  iSLiW^U    fiP    Johti    Wiikis,    knight*    at^  Weftminfler,    the 

<'  cigixtemth  day  of  JfHiPj^^.in  the  twenty  ^eighth  year  b£  our 

**  reign^  '  ■  Mj  !        •       •  ^    '  . «        ^       ^     ^:    • 

*'  By  virtue  of  this  writ  to  ,ini?  defied,  at  pny  county icourt  "Sheriff's 
^«  held  at  Oxford,  in  the  county  of  Oxford,  on  Thurday  ti)^r,twen-  "  p^^" 
"  ty-iixth  day  of  June,  in  tbe<wenity-^intb  year  of  the .  rjeiga  of  ««  marife^. 
**  the  lord  the  king  withii>  written,  .Jj.  c^pfedj  to,  bp  prctofaimed 
*'  \\\t  firft  time ;  and  at  the  general  quarter  fefljons  of  the;  peace* 
**  held  at  Oxford  aforefeid,  on  Toefday  ^tjiefiftce^^th  d^y  of  July   •  ,    . 
*'  in  the  year  aforefaid,  I  caufed  tp  be  proclainjed  the  fecond 
**  time;  and  at  the  mod  ufual  door  of ,  the , church,  of  Burford  - 
*'  within  written,  oh  Sunday  the  third  day  of.Augudinthe  year    • 
"  aforefaid,  immediately  after  divine  lervice,  one  month  at  the 
<f  leafi  before  tl^  within-named  Charles  Long  was  required  the 
^     «  <•  fifth 
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N*'  ill.  *'  fifth  time,  I  caufed  to  be  proclaimed,  the  third  time,  that  the 
'<  faid  Charles  Long  (hould  render  lamfelf  onto  me,  as  within  ^ 
*'  is  commanded  me. 


*♦  CapfosuU 
♦*  lagatum. 


i'  04^jDIB^4^  the  fecond,  by  the  grace  of  God  of  Great 
"  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
**  {6  forth ;  to  the  fhenff  of  Berklhire,  greeting,  de  com- 
**  mand  you,  that  yoa  omit  not  by  reafon  of  any  liberty  of  your 
"  county,  but  that  you  take  Charles  Long>  late  of  Burford  in 
**  the  county  of  Oxford,  gentleman,  (being  outlawed  in  tke 
"  faid  county  of  Oxford,  on  Thurfday  the  fixteenth  day  of 
*s,  OAober  laft  paft,  at  the  fo^t  of  William  Burton,  gentlemauA 
'*  of  a  plea  of  debt,  as  the  (heriff  of  Oxfoidfliiire  aibre^d  re- 
''  turned  to  our  juftices  at  Weftminfter  on  the  morrow  of  All 
«'  Souls  then  next  enfuing)  if  the  faid  Charles  Long  may  b^ 
'*  found  in  your  bailiwick ;  and  him  fafely  keep,  fo  that  yoa 
•*  may  have  his  body  before  pur  juftices  at  Wcftniinftcr  from  the 
'**  day  of  faint  Martin  in  fifie&^i  days  to  do  and  receive  what  our 
^'  court  fhall  confider  concerning  him  in  this  behalf.  SBIftlltftf 
•*  fir  John  Willes,  knight,  at  Weftminfter,  the  fixth  day  of  No- 
*'  vember  in  the  twenty-ninth  year  of  our  reign. 


*•  Sheriff's       *'  By  virtue  of  this  writ  to  me  dire£led,  I  have  taken  the  body 
**  «t™ ;     t€  of  the  within-named  Charles  Long ;  which  I  have  ready  at  the 
*'/>L!  ^°*^'    "  <lay  and  place  within- contained,  according  as  by  this  writ  it  is 
''  commanded  me. 


«  §  3.     •  BilUf  Middlefcx,  and  Latitat  tbenufotrin  the  Court  o£ 
"  King's  Bench. 

<.<  BUI  of  «'  Middlefex,  )      "  Ct)e  SbhtxtS  is  commanded  that  he  take. 

"  ^xfor'         "  ^  ^^^-^       *   "  Charles  Long,  late  of  Burford  in  the  co^inty 
<<  tirefpafs;   "  of  Oxford,  if  he  may  be  found  in  his  b^wick,  and  him  fafely 

*  Note,  that  §  3,  and  4,  are  the  ufiial  method  of  propeft,  to  compel  an  ap- 
pearance in  the  courts  of  king^s  bench,  and  exchequer  5  in  which  the  praftice  oC 
,  ^hoife  couits  does  principally  differ  from  that  pf  thfc  court  of  common  pleas  j  thtf 
Cubfequent  ilagts  of  proceedings  toeing  nearl;^  slike  ii^  tltem  all. 

4  **  keep. 
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♦♦  keep,  fo  that  he  may  have  his  body  before  the  lord  the  king     N*  ITI. 

**  at  Wefeminfter,  on  Wednefday  next  after  fifteen  days  of  Eafter,  ^-  >    -f 

♦*  to  anfwer  William  Burton,  gentleman,  of  a  plea  of  trefpafs  • 

*'  [anHalfO  to  a  bill  of  the  faid  William  againft  the  aforefaid  "f^JJ^ 

**  Charles,   for  two  hundred  pounds  of  debt,  acording  to  the 

**  cuflom  of  the  court  of  the  faid  lord  the  king,  before  the  king 

*'  himfelf  to  be  exhibited ;]  and  that  he  have  there  th^n  thi^ 

♦*  precept. 

**  The  within-named  Charles  Long  is  not  found  in  my  bail!-  ^'  Sheriff*^ 
<<  wick.  ^  ''return-, 

■  •  Nca  tfi 

'    **  invetttttu 

"  4K4Ptf)IR(P(85  the  fecond,  by  the  grace  of  God  of  Great 
^*  Britain,  France,  and  Ireland  king,  defender  of  the  faith,  and 
**  fo  forth ;  to  the  iheriiF  of  BerkQiire,  greeting,  m^ttmt 
^'  we  lately  commanded  our  fheriff  of  Middlefex  that  he  fhould 
"  take  Charles  Long,  late  of  Burford  in  the  county  of  Oxford^ 
**  if  he  might  be  found  in  his  bailiwick,  and  him  fafely  keep^ 
<'  fo  that  he  might  be  before  us  at  Weflminfter,  at  a  certain  day- 
f  *  now  paft,  to  anfwer  unto  William  Burton,  gentleman,  of  a 
'^  plea  of  trefpafs;  [anD  alCo  ,to  a  bill  of  the  faid  William  ^*  Actt'um. 
**  againft  the  aforefaid  Charles,  for  two  hundred  pounds  of 
«*  debt,  according  to  the  cuftom  of  our  court,  before  us  to  be 
**  exhibited ;  j  and  our  faid  (herilF  of  Middlefex  at  that  day  re* 
**  turned  to  us  that  the  aforefaid  Charles  was  not  found  in  )m 
*'  bailiwick ;  whereupon  on  the  behalf  of  the  aforefaid  William 
"in  our  court  before  us  it  is  fufficiently  attefted,  that  the  afore- 
*'  faid  Charles  lurks  and  runs  about  in  your  county  :  Ci^etefot^ 
"  we  command  you*  that  you  take  him^  if  he  may  be  found  in 
'^  your  bailiwick,  and  him  fafely  keep,  fo  that  you  may  have  his 
"  body  before  us  at  Weftminfter  on  Tuefday  next  after  ^we  weeks 
"  of  Eafter,  to  anfwer  to  the  aforefaid  William  of  the  plea  [an4 
f*  bill]  aforefaid ;  and  have  you  there  then  this  writ.  Cfllftneb 
"  fir  Dudley  Ryder,  knight,  at  Wcftminfter,  the  eighteenth  day 
f*  of  April,  in  the  twenty-eighth  year  of  our  reign. 

♦'  By  virtue  of  this  writ  to  me  direftcd,  I  have  taken  the  body  "  Slieriff's 
^  of  the  within-namcd  Charles  Longi  which  I  have  ready  at  the  "  ^^^^» 

*'  day 


Digitized  by 


Google 


N»  III. 


-"      '^.  T  §  S  "S  ?  ^  ?• 

«*  ddy  and  place  within-contained*  accordbg'  as  by  this  writ  it  it 

•«  <o4noandcd  irf^i' "  '^^'""  '"^  'i>'^  oq  Lu^nuH  u'oi  w.a..-. 

•*  <f  C  ^  IR  ^  4  '^*?  fecp;Kj,  by^t^viC^Ig^-V/f,  ^t.;^^  ^^Sriai 
^*  Briuin,  France,  and^helaxid  king,  dc/cnd^p^  pfrrte  fit^.and 
««  fo  forth  J  to  .thCi  flicriiF  of  Ber|c(h^(^,,  gfceui^fr  ((Blf.coiD- 
**  inaQ4  you,  that  jfcw  paiii^t  by  -rcjfot^  pf„anjf  ^J^.qfjL^lfC 
••'  county,  but  that  you  cptei:, the  famp,  ^^^^^'^P^^l^ii^^i^ 
•*  late  of  Burford  in  the  county  of  Oxford,  gentleman,  wherefo- 
•V  ever  he  fhall  be  found  in  your  ^^^^^^^*'^^^}f}ffJf^l}fP* 
*»  fo  that  you  may  have  hisi  bpdy  before,  the  barons  pt  Mf  ^^lit* 
*'  quer  at  Weflminfter,  on  the  mQrjrow^of  thc^l^QljJfi^^^^^ 
•*  anfwcr  William  Burton'our  debtor  of  a  plea,  thj^t  h.J^^!-'}^ 
•*^  him  two  hundred  pounds  whic)i  he  ,owes  mnj  and  iiyu^P?' 
^  tains,  whereby  he  Is  the  lefs  aUe  tp  fetisfy  im^Iis  4e^^/^^l^H^ 
♦^  owes  us  at  our  laid  exchequer,  as  he  faith  he  can  rcMonapiy 
**  fliew  that  the  feme  he  ought  to  render :  and  have  you  tkcrc 
*'  this  writ.  Vlittutfi  fir  Thomas  Parker,  kpight,  at  Wellt 
•«  minftcr,  the  fixth'd^.  otMny,  ii''ai^^li/i^lfJ0i^)i^^ 
*' our  reign.         *     ^'  ''■''    '       "'  '"^  -^---^'^ '-^'-^ 

f«  ST>crirs       «'  By  virtue  of  this  writ  to  mc  dircQcd,  TJiiviti^  the  body 
n  C^'J^l    *<  of  the  within-named  Charles  Long ;  WhSdi  f  flkVS^itady  before 
««/««.••        ««  the    barons  within-written^   according   as  within  it  i*  w»» 
•^  mande4  me,*V  _^^   , .;,;,r ;  I'C'! 

■      \^.\  '.:  .:.    '^.    .....  .'    '    ^  /"    <.i   -.u.^rz^y^i   /-L-^ 

;  -,. .  ^   -    ^     '.  ...    '. ;  ,  .  1    -;;.- :-r.c3  tjd  Jnrbn;! - 

Baiiijond    ~    ftnolD  all  ii»a'by'thBfei.|)wifents,  that-^^-ClwHc^io*?^ 

to  the  ihc-    Burfed  io  the  county ^of^Oxfonl,  .g«Btlcin#nr  ''Petbr 'Hifl***^* 

Bix  in   the   faid  county,  yeoman,   and' Bdwk^d  ^ Wbi*tiiW  w 

Woodllock  in  the  faid  co^inty,  innholde^  are  held  and  fiw 

bound  to   Chriflopher   Jones,  efquire,  fhcriiF  of  the  county  o^ 


Digitized  by 


Google 


Appendix.       .x%v 

Berks;  m  four  hundred  pounds  of  lawful  mov^y  ^  Cxf^^rJ^n-  N**  III. 
tain>  to  be  paid  to  the  faid  flierifF,  or  his  certain  attorney,  exe-  ^  ~v"  - 
Ctttors,  admini(}rators>   or  affigns ;  for  which  payment  well  and  ' 

truly  to  be  made,  we  bind  ourfclves^^and  each  of  us  by  himfelf 
for  the  whol<-  aitd**^  'gro'ft;*otff-aiiPcv%iV'  6f  dtii^  heirs,  execu- 
tors,  and  admi^iftrators,  firmly  by  thefe  prefiyat?^  fealed  with 
oiJtrikii.  'tktei  AJ%etfth^ay  of  Miy  ir  tKe^nwenfy^ghth 
year  of*  tte  reign  of  cQr  fpvi^relgrt  lord* George'  the  fecdrrd;*  by 
the  gritt  of  Qo3''fel»g*  iff"  Grekt  'Britain;'  Prance,  and  Irehnd, 
dftfende'r  dft!ie  faYth**^ria'toforth;Tnd'!ri  the  year  of  bii^'llbrd 
one  thoufkna,.fev6tf'hun4re3^  and "flffty -.live;'  '  '        '' 

'l^ertttljitiOn^bT^thVoliligdtion'^   (tic*h,'thar  if  the  abovc^ 
tetfnden^i^ha?iylLbYi|^^d^^^^  before'  the'  jualces  of  our  fo- 

tertign  lord  the^king  aX.VVtftminfter,  On  the  morrow  of  the 
holy  *^rihity ,^  fo  anll^ver*  ml&am^urtqn,  ggitleman,  of  a  plea 
ofaetit'irf^t^p  h^undred'^poWds,  then  this 'obligation  Ihall'b* 
void  and!  of  none  eSeft^  or  elfe  {hall  be  and.  remain  in  full  ibfc^ 

and  virtue.       ,  ,  , 

..>'■}  Li' j^    -vi.-i    ■  ::^    i^bii^-^  O!  v  ••;■*'    ".  '       .  •      '  ■-'    ■ 

.^  S?aI(Bd^,aaa  d«|}y;er9d4.peipg    GhaKles,J[^n^-. -^  (J^,S.)  .    ,.     , 
firft  diify  ftimpeoi,  in  the'   Peter  Hamond.     (L,,§.),  ^^ 
•prefence  of  Edward  Thomiinfon.     (L.  S.) 

•  _^  .,,•:  J^pry.Sl^aw. . . .,  ... ,  , .  .^  ,., ,, .;.,  ; .  ,     ..    ^. ;     .. 


^011  Charles  Long  do  acknowlege  to  owe  unto'  tlie  ptaihtifF  R«cogn]|f-r 
four  hundred  pounds,  and  you  John  Rofe  and  Peter  Hamond  do  ""^e  of 
feverally  acknowlege  to  owe  unto  the  fame  perfon  the  ^t^m'of  xhc'^^ 
two-huftdred^foun^^^-picce/tb  be  hrvied  \ipon  you^feveral  goods  miilionw, 
and' chattels,  land^  and  tencnuentst 'upofl'^ll^ltiotl  that,  if  the 
defendant  be  condemned  in  the  adlion,  he  (hall  p^y  the  condemn- 
jkti««i»,.pr  fcwidcr  hinifelf  a  prffoner  wjthp^Bloft  ftf  itefaiiei^ 
«idj,  .if  hfci  fail  fot9.do>',yoM  John  Rfifo"  aiyi  Peter  Hwijond- do 
«ttDdertakfi«t9  ldo.it  foCj)aam.  .  -      ^ 
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'    -  Trinity  Term,  28  Gio,  11. 

lail  piece        Berks^>  £>tt  a  T^/atum   Capias    from    Oxfordfhire  agairtft 

to  wit.  '     Charles  Long,  late  of  Burford  vet  the  county  of  Ox* 

ford,  g9ntleman>  returnable  od  the  morrow  of  the  holy  Trinity, 

at  the  fuit  of  William  Burton,  of  a  plea  of  debt  of  two  hundred 

pounds : 

C|)e  bail  are,  John  Rofti  of  Witney  in  the  county  of  Oxford* 
cfquirc,     Peter  Hamond,  of*  Bix  in  the  faid  county,  yeoman. 

Richard  Price,  attorney?   , 
for  the  defendant.      3 

The  party  hlmfelf  in  £  400, 
Each  of  the  bail  in  JT  zoo*    . 

Taken  and  acknowleged  the  twenty-eighth 
day  of  May,  in  the  year  of  our  Lord  one 
thoufand  feven  hundred  and  fifty-five,  ds 
tene  ejje,  before  me, 

;  Robert  Grove, 

one  of  the  commiifioners. 


§  6.  The  Record,'  as  removed  hy  Writ  ^  EftROft. 

^rltoC  Cte  lOtH  the  king  hath  given  in  charge  to  his  trufiy  and 

ctrgr.  beloved  fir  John  Willes,  knight,  his  writ  clofed  in  thefe  words : 

CP4B£>lft  (|^(C  the  fecond,  by  the  grace  of  God  of  Great  Britain, 
France,  and  Ireland  king,  defender  of  the  faith,  and  fo  forth ; 
to  our  trufty  and  beloved  fir  John  Willes,  knight,  greeting. 
iBecatlfe  in  the  record,  and  procefs,  and  alfo  in  the  giving  of 
^  judgment,  of  the  plaint  which  was  in  our  court  before  you,  and 
your  fellows,  our  jullices  of  the  bench,  by  our  writ,  between 
William  Burton,  gentleman,  and  Charles  Long,  late  of  Burford 
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^in  the  county  of  Oxford,  gentleman,  of,, a  certain  debt  of  two  Ti^III. 
hundred  pounds,  which  the  f^d  Willian^  demand 3. .af  the  faid 
Charles,  manifcft  error  hath  intervened,  to  the  great  damage  of 
htm  the  (aid  William,  as  )Ve  from'  his  complaint  are  informed : 
we,  being  willing  that  the  ^rror,  if  any  there  be,  lliould  be  cor- 
rected in  due  manner,  and  that  full  and  fpeedy  juflice  fhould  be 
done  to  the  parties  aforefaid  in  this  behalf,  do  command  you,  that» 
if  judgment  thereof  be  given,  then  under  your  feal  you  do  dif- 
tindly  and  openly  fend  the  record  and  procefs  of  the  plaint  afore- 
faid, with  all  thinjgs  concerning  them,  and  this  writ ;  fo  that  we 
may  have  them  from  the  day  of  Eafler  in  fifteen  d^ys,  whercfo- 
£ver  we  ihall  then  be  in  England ;  that  the  record  and  procefs 
aforefaid  being  infpe6led,  we  may  caufe  to  be  done  thereupon^ 
for  correcting  that  error,  what  of  right  and  according  to  the  law 
and  cuftom  of  our  realm  of  England  ought  to  be  done.  Mtt- 
tieb  ourfelf  at  Weftminiler,  the  twelfth  day  of  February,  in  the 
lwenty»ninth  year  of  our  reign. 


V^l^  record  and  prx)cefs,  whereof  in  the  faid  writ  mention  above  Chief  juf. 

is  made,  follow  in  thefe  words,  to  wit :  ^^^^'^  '^' 

turn. 

|dlea0  at  Weflminfter  before  fir  John  Willes.  knight,  and  his  The  record. 
brethren,  juftices  of  the  bench  of  the  lord  the  king  at  Weft- 
minfter,  of  the  term  of  the  holy  Trinity,  in  the  twenty-eighth 
year  of  the  reign  of  the  lord  George  the  fecond,  by  the  grace 
of  God  of  Great  Britain,  France,  and  Ireland  king,  defender 
.  ofthe  faith,  fefr. 

Oxon,  ?    Cl^rkiS  Long,  late  of  Burford  in  the  county  afore-  Writ.. 

to  wit.  J     faid,  gentleman,  was  fummoned  to  anfwer  William 
Burton,  of  Yarnton  in  the   faid  county,   gentleman,  of  a  pka 
that  he  render  unto  him  two  hundred  pounds,  which  he  owes 
him  and  unjuftly  detains,  [as  he  faith.]      9n1l  W^tXtU^n  the  Dcclara- 
faid  William,  by  Thomas  Gough  his  attorney,  complains,  that  *^®"»  ^ 
whereas  on  the  firll^ay  of  December,  in  the  year  of  our  Lord  bond!**^* 
one   thoufand  feven  hundred  and  fifty  four,  at  Banbury  in  thi« 
count/,  .the  faid  Charles  by  his  writing  obligatory  did  acknow- 
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lege  himfelf  to  be  bound  to  the  faid  William  in  the  f^d  fuiH  of 
two  hundred  pounds  of  lawful  money  of  Great  Britain,  to  be 
paid  to  the  faid  William,  whenever  after  the  faid  Charles  fliould 
be  thereto  required  ;  fieverthelefs  the  faid  Charles  (althoagli 
often  required)  hath  not  paid  to  the  faid  William  the  faid  fan 
of  two  hundred  pounds,  nor  any  pan  thereof,  hot  hitherto  al- 
together hath  refufed,  and  doth  ftill  refufe,  to  render  ihefamc; 
wherefore  he  faith  that  he  is  injured,  and  hath  damage  to  iht 
valuj  of  ten  pounds :  and  thereupon  he  brings  fuit,  [and  good 
proof]  9llt  he  brings  here  into  court  the  writing  obligator)' 
aforefaid;  which  tefHEes  the  debt  aforefaid  in  form  aforefaid; 
the  date  whereof  is  the  day  and  year  before  mentioned.  JnJ 
the  aforefaid  Charles,  by  Richard  Price  his  attorney,  comes  and 
defends  the  force  and  injury  when  [and  where  it  fliall  hchon 
him,]  and  craves  oyer  of  the  faid  writing  obligatory,  and  it  is  read 
unto  him  [in  the  form  aforefaid]  :  he  likewife  craves  oyer  of  the 
condition  of  the  faid  writing,  and  it  it  read  unto  Mm  in  tkfe 
words:  '' The  condition  of  this  obligation  is  fuch,  iliat  if  tke 
m.  to  per.  t€  above  bounden  Charles  Long,  his  heirs,  executors,  and  ad- 
*^  *'  minillrators,  and  every  of  them,  fliall  and  do  from  mt  to 
"  time,  and  at  all  times  hereafter,  well  and  truly  ftand  to,  obe/, 
<«  obfcrvcji  fulfil,  and  keep,  the  award,  arbitrament,  order, 
•»  rule,  judgment,  final  end,  and  determination,  of  David  Stiles, 
•'  of  Woodftock  in  the  faid  county,  clerk,  and  Henry  Bacon, 
•<  of  Woodftock,  aforefaid,  gentleman,  (arbitrators  indifiercotly 
*«  nominated  and  chofen  by  and  between  the  faid  Charles  Lo"^ 
**  and  the  abovenamed  William  Burton,' to  arbitrate,  awari 
"order,  rule,,  judge,  and  determine,  of  all  ind  all  manner  of 
*•  anions,  caufc  or  caufes  of  aftion,  fuits,  plaints,  debts,  datics, 
**  reckonings,  accounts,  controverfies,  trefpaffes,  and  deraands 
**  whatfoever  had,  moved,  or  depending,  or  which  might  tave 
«*  been  had,  moved,  or  depending,  by  and  between  the  faid  p'"'- 
•*  ties,  for  any  matter,  caufe,  or  thing,  from  the  beginttlBgoj 
"  the  world  until  the  day  of  the  date  hereof,)  which  the  m 
«  arbitrators  (hall  make  and  publifh,  of  or  in  tha  premifcsiij 
««  writing  under  their  hands  and  feals,  or  othcrwife  by  wo""^^ 
«^  mouth,  in  the  prefence  of  two  credible  witneflcs,  on  or  before 
"  the  firft  day  of  January  next  enfuing  the  date  hereof;^  tb^ 

7 


t^rffert  in 
mria. 

Defence* 


Oyer  pray- 
ed of  the 
bond,  and 
condition. 


awa^d. 
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'*  this  obligation  to  te,  void  m4  5^:  "o^.  ^e<^»  or  elk  to  be    N*^  III; 
•'  and  remain  fc  foil  for^^  aad>3|fij;tue-"  .  ^bt^  being  read  and       "-     "^ 
heard,  the-fiddfGharlcS'ppay^le^ve.-vto  iniRarl  therein  hete  until 
the  odave  of  ^e 'hdl/aTmity;   an4  it  is  granted,  unto  him. 
The'  fame  day  is  giV^n  t^  the  faid  Vi^iUiapa  Burton  here,  i^c.  Continue 
At  which  day, w to  ^it,  on  the  odave  of  the  holy  Trinity,  here  ^^^' 
come^as  well  the  faid  Wjiliam- Burton  as  the  faid  Charles  Long, 
by  their  attorneys  .aforeiiaid ;  and  hereupon  the  faid  William 
prays  that  the  faid  -Charles  may  anfwer  to  his  writ  and  count 
aforefaid.     9llt  the  aforefaid  Charles  defends  the  ibrce  and  in^  Plea ; 
jury,  when,  ^r,  and  faith,  that  the  faid  William  ought  not  to  ^'^^^ 
h&ti  or  mamtain  his  faid  a£kion  againft  lura ;  becaufe  he  faith, . 
that  the  faid  David  Stiles  and  Henry  Bacoa,  the  arbitrators  be** 
forenamed  in  the  &]d. condition,  did  iiot  make  any  fuch  award, 
arbitrament,  order,  rule,  |udgmettt,  final  end,  or  determination, 
of  or  in  the  premifes  abov^  fpeciiied  in  the  laid  condition,  on  or 
before  the  firil  day  of  Jaauary,  in  the  condition  aforefaid  above 
mentioned,  according  to  the  form  and  effed  of  the  faid  condii* 
tion  :-and  this  he»is  ready  to  verify.     Wherefore  he  prays  judg- 
ments whether  the  feid  William  ought  to  have  or  maintain  his 
faid  action  thereof  againit  him    [and  that  he  .may  go    thereof 
without  a  day.]   .  SnD  the  aforefaid  William  faith,  that,  for  any  Replica- 
thing 'above  alleged  by  the  faid  Charles  in  pjeadings,  he  ought  *1^">  ^"^'- 
not  to  be  precluded  from  havipg  his  faid  adlion  therepf  againft  an  awanJ. 
him ;  becaufe  he  faith,  that  after  the  makijiig  pf  the  faid  wripng 
obligatory,  and  before  the  faid  iirft  day  pf  January,  to  wit.  on 
the  twenty-fixth  day  of  December,  in   the   year   aforefaiiJ,    ajt 
Banbury   aforefaid,  in  the  prefence  of  two  credible   witneffes, 
namely,  John  Dew  of  Chalbury,  in  the  county   aforefaid,  and, 
Richard  Morris  of  Wytham^  .in  the.  county  of  Berks,  the  fai4. 
arbitrators  .undertook  the  charge  of  the  awafd^  arbitrament,  or- 
der, rule,  judgment,  final  end,  and  determination,  afort^faid,  of 
and  in  the  premiies  fpecified  iu  the  condition  aforefaid  ;  and  then 
and  there  mad«  and  puj?liihfd  their  award  by  word  of  mouth  iu 
manner  and  form  Mlowiog,  that  is.  to  fay ;  The  faid .  arbitrators 
did  award,  order,  aad  adjudge,  that, he  the  faid  Charles  Long 
ihould  forthwith  pay  to^.tbc  (aid  WilUam  Burton  the  fum  of  fe- 
vemy-five  pouadsj  and  th^t  thereupon  all  differences  between 
VoL^  IIL  'Mm*  them 
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N**  UL  them  at  the  time  of  the  making  the  faid  writing  obligatory 
V— v*^  fhould  finally  ccafc  and  determine.  And  the  faid  William  fur- 
ther faith,  that  although  he  afterward s,  to  wit  on  the  fixth  day 
of  January,  in  the  year  pf  our  Lord  one  thoufand  feven  hun- 
dred and  fifty- five  at  Banbury  aforcfa.id,  requeiied  the  C^d 
Charles  to  pay  to  him  the  faid  William  the  faid  feventy  five 
froteflando,  pounds,  yet  (by  proteftation  that  the  faid  Charles  hath  not  flood 
to,  obeyed,  obferved,  fulfilled,  or  kept  any  part  of  the  faid 
award,  which  by  him  the  faid  Charles  ought  to  have  been  flood 
to,  obeyed,  obferped,  fulfilled,  and  kept)  for  further  plea  therein 
he  faith,  that  the  faid  Charles  the  faid  feventy-five  pounds  to 
the  faid  Willliam  hath  hot  hitherto  paid  :  and  this  he  is  ready  to 
verify.  Wherefore  he  prays  judgment,  and  his  debt  aforefaid, 
together  with  his  damages  occafioned  by  the  detention  of  the 
pemurrer.  faid  debt,  to  be  adjudged  unto  him,  k3c,  9 AH  the  aforefaid 
Charles  faith,  th^t  the  plea  aforefaid,  by  him  the  faid  William 
in  manner  and  form  aforefaid  above  in  his  replication  pleaded, 
and  the  matter  in  the  fame  contained,  are  in  no  wife  fufhcient  in 
law  for  tht  faid  William  to  have  or  maintain  his  adlion  aforefidd 
thereupon  againft  him  the  faid  Charles  ;  to  which  the  faid  Charles 
hath  no  neceflity,  neither  is  he  obliged  by  the  law  of  the  land, 
in  any  manner  to  anfwer :  and  this  he  is  ready  to  verify.  Where- 
fore, for  want  of  a  fufHcient  replication  in  this  behalf,  the  faid 
Charles,  as  aforefaid,  prays  judgment,  and  that  the  aforefaid 
William  may  be  precluded  from  having  his  adion  aforefaid  there- 
upon againft  him,  l£c.  And  the  faid  Charles,  according  to  the 
form  of  the  ftatute  in  that  cafe  made  and  provided,  fhews  to  the 
court  here  the  caufes  of  demurrer  following;  to  wit,  that  it  doth 
not  appear,  by  the  replication  aforefaid,  that  the  faid  arbitators 
made  the  fame  award  in  the  prefence  of  two  credible  witnefTes 
Si^  or  before  the  faid  firft  day  of  January,  as  they  ought  to  have 
done,  according  to  the  form  and  effcdt  of  the  condition  afore- 
faid ;  and  that  the  replication  aforefaid.  is  uncertain,  infuHiciect, 
and  wants  form.  3PnB  the  aforefaid  William  faith,  that  the  plea 
aforefaid  by  him  the  faid  William  in  manner  and  forni  aforefaid 
above  in  his  replication  pleaded,  and  the  matter  in  the  fame 
contained,  are  good  and  fufHcient  in-  law  for  the  faid  William  tq 
have  and  maintain  the  f^id  adioj>  of  him  the  faid  William  there- 
upon 
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upon  agamft  the  faid  Charles;  which  faid  plea,  and  the  matter    N°  III- 
therein  <:ontained,  the  faid  William  is  ready  to  verify  and  prove  ' "  ■  — k*-*'"*^- 
as  the  court  (hall  award  :  and  becaufc  the  aforefaid  Charles  hath 
not  anfwered.to  that  plea,  nor  hath  he  hitherto  in  any  manner 
denied  the  fame,  the  faid  William  as  before  prays  judgment,  and 
his  debt  aforefaid,  together  with  his  damages  occafioned  by  the 
detention  of  that,  debt,  to   be   adjudged   unto  him,  ^c,     3nD  Cohtinu- 
becanfe  the  juftices  here  will  advife  thcrafelves  of  and  upon  the  *"^®*' 
premifes  before  ihey  give  judg^ient  thereupon,  a  day  is  there- 
upon given  to  the  parties  aforefaid   here,  until   the  morrow   of  . 
All  Souls,  to  hear  their  judgment  thereupon,  for  that  the  faid 
juftices  here  are  not  yet  advifcd  thereof.     At  which  day  hertf  ^ 
coa\e  as  well  the  faid  Charles  as  the  faid   William,  by  their  iaid 
attorneys;  and  becaufe  the  faid  juftices  here  will  farther  advife 
themfelves  of  and  upon  the  premjfes  before  they  give  judgment 
thereupon,   a  day  is  farther  given  to  the  parties  aforefeid  here   - 
until  the  oftave  of  faint  Hilary,  to  hear  their  judgment  thereupon/ 
for  that  the  faid  juftices  .here  are  not  yet  advifed  thereof.     At 
.  which  day  here  conie  as  well  the  faid  William  Burton  as  the  faid 
Charles  Long,  by  their  faid  attorneys.     tB^ttztox^,  the  record  Opinion  of 
and  matters  aforefaid  having  been  feen,  and  by  the  juftites  here  ^he  court. 
fuHy  underftood,  and  all  and   lingular  the  premifes  being  exa- 
mined, and   mature,  deliberation  being  had  thereupon;  for.thdt  Replica- 
it  feems  to  the  faid  juftices  here,  that  the  filid.  plea  of  the  faid  ^^^^  '^^' 
William  Burton  before  in  his  replication  pleaded,  and  the  matter  judgment  ' 
therein  contained,  are  not  fufficient  in  law,  to  have  and  main-  for  ^tc  de- 
tain the  aaion  of  the  aforefaid  William   againft  the  aforefaid  |^^^°J„-^i/ 
Charles;  t^tefote  it  iff  COtlSt^eteD,.  that  the  aforefaid  William  capiat  fer 
take  nothing  by  his  writ  aforefaid,  but  that  he  and  his  pledges  of  ^'■*'^''     , 
profecuting,  to  wit,  John  Doe  and  Richard  Roe,  be  in  mercy  for 
his  falfe  complaint ;    and  that  the  aforefaid  Charles  go  thereof 
without  a  day,  ^r.  3ntl  it  It  fattier  (onflVeret),  that  the  afore-  Amerce- 
faid  Charles  do  recover  againft  the  aforefaid  William  eleven  pounds  c^ft^ 
and  fcvcn  {hillings,  for  his  cofts  and  charges  by  him  aboot  his  de- 
fence in  this  behalf  fuftaincd,  adjudged  by  the  court  here  to  the 
faid  Charles  with  his  confent,  according  to  the  form  of  the  ftatute 
in  that  cafe  made  and  provided  :  and  that  the  SLforefaid  Charles  EiecutJon, 
may  have  cxccation  thereof,  ^c. 
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9ftetlBdtll0»  to  wit«  on  Wednefday  next  after  fifteen  days 
of  Eafter  in  this  fame  term,  before  the  lord  the  king»  at  Weft- 
minder,  comes  the  aforefaid  William  Burton,  by  Peter  Manwa- 
ring  his  attorney,  and  faith,  that  in  the  record  and  procefs  afore- 
faid, and  alfo  in  the  giving  of  the  judgment  in  the  plaint  afore- 
faid, it  IS  manifeflly  erred  in  this ;   to  wit,  that  the  judgment 
aforefaid  was  given  in  form  aforefaid  for  the  faid  Charles  Long 
againft  the  aforefaid  William  Burton,   whereby   the  law  of  die 
land  jadgment  (hould   have  been  given  for  the  faid   William 
Burton  againd  the  faid  Charles  Long :  and  this  he  is  ready  to 
verify.     %xCt  the  faid  William  prays  the  writ  of  the  faid  lord 
the  king,  to  warn  the  faid  Charles  Long  to  be  before  the  faid 
lord  the  king,  to  hear  the  record  and  procefs  aforefaid:  and  it  is 
granted  unto  him  :  by  which  the  (herifF  aforefaid  is  commanded 
that  by  good  [and  lawful   men  of  his  bailiwick]  he  caofe  the 
aforefaid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  from  the  day  of  Eafler  in  iive  weeks,  wherefoever  fhe  (kaH 
then  be  in  England,]  to  hear  the  record  and  procefs  aforefaid, 
if   [it   (ball  have  happened  that  in  the  fame  any  error   fhaU 
have  intervened ;]  and  farther  [to  do  and  receive  what  the  court 
of  the  lord  the  king  (hall  conitder  in  this  behalf.]     The  fame  day 
is  given  to  the  aforefaid  William  Burton.     %t  XsS^iti)  M2  before 
the  lord  the  king,  at  Wedminfler,  comes  the  aforefaid  William 
Burton,  by  his  attorney  aforefaid :   and  the  (heriff'  returns,  that 
by  virtue  of  the  writ  aforefaid  to  him  direded  he  had  caoied 
the  faid  Charles  Long  to  know,  that  he  be  before  the  lord  the 
king  at  the  time  aforefaid  in  the  faid  writ  contained,  by  John 
Den  and  Richard   Fen,  good,  l^c ;    as  by  the   fame  writ  was 
commanded  him :    which  faid  Charles  Long,  according  to  the 
warning    given  him  in  this  behalf,   here  cometh  by    Thomas 
Webb  bis  attorney.    (&!I^erett|N)ll  the  faid  William  faith,  that  in 
the  record  and  procefs  aforefaid,  and  alfo  in  the  giving  of  the 
judgment  aforefaid,    it  is  manifeilly  erred,    aUeging  the  error 
a  fore  (aid  by  him  in  the  form  aforefaid  alleged,  and  prays,  that 
the  judgment  aforefaid  for  the  error  aforefaid,  and  others,  iq  the 
record  and  procefs  aforefaid   being,  may  be  reverfed,  annulled, 
and  entirely   for   nQlhing  efleemed,  and  thac  the  faid   Charles 
may  rejoin  to  che  errors  a^forcfaid,  and  that  the  court  of  the  faid 
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lord  the  king  hefe  may  proceed  to  the  examination  as  well  of    N**  III. 
the  record  andprocefs  aforefaid,  as  of  the  matter  aforefaid  above  *     -^'nwi 
for  error  affigned.     9nll  the  faid  Charles  faith,  that  neither* in  Rejoinder  j 
the  record  and  procefs  aforefaid,  nor  in  the  giving  of  the  judg-  crr^mu 
xnent  aforefaid,  in  any  thing  is  there  erred;  and  he  prays  in  like 
manner  that  the  court  of  the  faid  lord  the  king  here  may  pro* 
ceed  to  the  examination  as  well  of  the  record  and  procefs  afore- 
faid, as  of  the  matters  aforefaid  above  for  error  affigned.     %XCt  Continue 
f>€Cattfe  the  court  of  the  lord  the  king  here  is  not  yet  advifed  *"^^ 
what  judgment  to  give  of  and  upon  the  premifes,  a  day  is  there* 
of  given  to  the  parties  aforefaid  until  the   morrow  of  the  holy 
Trinity,  before  the  lord  the  king,  wherefoever  he  Ihall  then  be 
in  England,  to  hear  their  judgment  of  and  upon  the  premifes, 
for  that  the  court  of  the  lord  the  king  here  is  not  yet  advifed 
thereof.     At  which  day  before  the  lord  the  king,  at  Weftmin* 
fter,  come   the  parties  aiforefaid  by  their  attorneys   aforefaid  : 
C21t)ereupon,  as  well  the  record  and  procefs  aforefaid,  and  the  Opinion  of ' 
judgment  thereupon  given,  as  the  matters  aforefaid  by  the  faid  *^^  ^^""^ 
William  above  for  error  affigned,  being  feen,  and  by  the  court 
of  the  lord  the  king  here  being  fully  undcrftood,  and  mature  dc- 
liberation  being  thereupon  had,  for  that  it  appears  to  the  court  of 
the  lord  the  king  here,  that  in  the  record  and  procefs  aforefaid, 
and  alfo  in  the  giving  of  the  judgment  aforefaid,  it  is  manifeftly 
erred,  t|)erefO(e  It  10  COnfiDereD,  that  the  judgment  aforefaid.  Judgment 
for  the  error  aforefaid,  and  others,   in  the  record  and  procefs  oftherAw, 
aforefaid,  be  reverfed,    annulled,  and   entirely   for 'nothing  ef-  J^eifeT 
teemed ;  and  that  the  aforefaid  William  recover  againft  the  afore-  Judgment 
faid  Charles  his  debt  aforefaid,  and  alfo  fifty  pounds  for  his  damages  Sai  uTT 
which  he  hath  fuftained,  as  well  on  occafion  of  the  detention  of  Cofts. 
the  faid  debt,  as  for  his  cofts  and  charges  unto  which  he  hath 
been  put  about  liis  fuit  in  this  behalf,  to  the  faid  William  with  his 
confent  by  the  court  of  the  lord  the  king  here  adjudged.     And  Pcfendant 
the  faid  Charles  in  mercy.  aipcrc<:4. 


§  7.     Prc:eff  of  Execution, 

(P(J©lB(g^  the  fecond,  by  the  grace  of  God  of  Great  Writ  of  «- 
J3ricain,  France,  and  Ireland  king,  defender- of  the  faith/  and  tJ^^,^<^M'' 
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N^  III.  To  forth,  to  the  iheriff  of  Oxfordlhire,  greeting.  tiSit  cofflmand 
^  ■»  "^^  you,  that  you  take  Charles  Long^  late  of  Borford,  gentleman, 
if  he  may  be  found  in  your  bailiwick,  and  him  fafely  keep,  {o 
that  you  may  have  his  body  before  us  in  three  weeks  from  the 
day  of  the  holy  Trinity,  wherefoever  we  Qiall  then  be  in  Eng- 
land, to  fatisfy  William  Burton,  for  two  hundred  pounds  debt, 
which  the  faid  William  Burton  hath  lately  recovered  againft  him 
in  our  court  beford  us,  and  alfo  fifty  pounds,  which  were  ad- 
judged in  our  faid  court  before  us  to  the  faid  William  Burton,  for 
his  dam^es  which  he  hath  fuftained,  as  well  by  occaiion  of  the 
detention  of  the  faid  debt,  as  for  his  cods  and  charges  to  which 
he  hath  been  put  about  his  fuit  in  this  behalf,  whereof  the  faid 
Charles  Long  is  convided,  as  it  appears  to  us  of  record  :  and 
have  you  there  then  this  writ.  SQltnefg  fir  Thomas  Denifon*> 
knight,  at  Weftminfter,  the  nineteenth  day  of  June,  in  the  twenty, 
ninth  year  of  our  reign. 

SfterifTs  By  virtue  "of  this  writ  to  me  direded,  I  have  takeii  the  body  of 

2,**?™>  the  within -named  Charles  Long  ;  which  I  have  ready  before  the 
lord  the  king,  at  Weflminfter,  at  the  day  within- written,  as  with- 
in it  is  commanded  me. 


Writ  of  (E»<C€)1K(S(C  the  fecond,  by  the  grace  of  God  of  Great 

Fieri  facias*  Britain,  France,  a^d  Ireland  king,  defender  of  the  faith,  and 
(6  forth,  to  the  fherifF  of  Oxfordfhire,  greeting,  ^e  command 
you  that  of  the  goods  and  chattels  within  your  bailiwick  of 
Charles  Long,  late  of  Burford,  gentleman,  you  caufe  to  be  made 
two  hundred  pounds  debt,  which  William  Burton  lately  in  our 
court  before  us  at  Weftminfter  hath  recovered  againft  him,  and 
alfo  fifty  pounds,  which  were  adjudged  in  our  court  before  us  to 
the  faid  William,  for  his  damages  which  he  hath  fuflained,  as  well 
by  occafion  of  the  detention  of  his  faid  debt,  as  for  his  cofts  and 
charges  to  which  he  hath  been  put  about  his  fuit  in  this  behalf, 
whereof  the  faid  Charles  Long  is  convidled,  as  it  appears  to  us  of 
record ;  and  have  that  money  before  us  in  three  weeks  from  the 

•.The  fei^ior  pulfne  jufticc ;  there  being  no  chief  jufticc  that  term. 
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day  of  tlic  hoiy  Trinity,  wherefoever  we  fhalhthen  be  in  England,    |^o  jjj^ 
to  render  to  the  faid  William  of  his  debt  and  damages  aforefaid  :  '     -^    Jj 
and  have  there  then  this  writ.     dSlttnefS  fir  Thomas  Denifon, 
knight,   at   Weftroinfter,  the  nineteenth  day  of  June,   in   the 
twenty-ninth  year  of  our  reign. 

By  virtue  of  this  writ  to  me  dire6led,  I  have  caufed  to  be  made  Sheriff's 
of  the  gbods  and  chattels  of  the  within- written  Charles  Long,  J^.^"!^' . 
two  hundred  and  fifty  pounds ;  which  I  have  ready  before  the 
lord  the  king  at  Wefiminfier  at  the  day  within- written,  as  it  is 
within  commanded  me. 


THE    END. 


Digitized  by 


Google 


ERRATA. 

Page      8.  note   4.  Kne   3.  for  by  adkion  riad^  by  an  a^ion. 

1 5S,    — .     3.    —  14.  after  three  years,  wjtrt  from  the  making  tfiercof. 

367.  —  9.  '^  ult,' after  tYiiTtj  ytzrs,  add  the  folimvirig  ftnten:esiBot 
where  poHenJon  has  gone  agreeably  to  the 
limitations  of  a  deed  bearing  date  thirty 
years  ago,  it  maybe  read  withootaoycWdcncc 
of  the  duration  of  it's  caciftcncc,  or  of  Its 
execution,  though  the  fubfcribingwitneffesbc 
ftill  living.  Gilb.  Ev  94.  For  fuch  poffiffion 
affords  fo  ftrong  a  prcfumption  in  favour  of  t'ne 
authenticity  of  the  deed,  as  to  faperfedethece. 
ccffity  of  any  other  proof  of  the  validity  of  id 
origin,  or  of  it's  due  executiofl* 

568.  .»»   1 1,  —.  23.  tfter  prefumed  to  be,  hfert  under. 
'  370«    —   17.  —     8.  after  facred,  infert  nature. 

44s,,  —     8.  —     2.  for    the  iffuc,  reoil  though  iffae* 
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Pleas,  and  Exchequer,  the  zd  Edition,  with  additional  ^NpteSf 
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1 1.  Do£lor  and  Student ;  or  Pialogv^s  oa  the  Laws  of 
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'-'  12.    Burnford's  and'Eaft^s  Reports  in  the  King's  B^nch 
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13.  Dyer's  Reports,  a  new  Edition,  tranflatcd,  &c.  By 
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Prius,  the  2d  Edition  corre£ted,  with  new  Chapters  and 
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1 6.  Efpinaile's  Reports  of  Cafes  argued  and  raled  at 
Nifi  Prius,  in  the  Courts  of  Kang*s  Bench  and  Common 
Pleas,  17 Q3  and  1794.     58. 

N»  B,  This  Work  will  be  continued  annually* 

1 7.  Fitzhcrbert's  Naiura  Srevium,  with  a  Commentary 
foppofed  to  be  written  by  the  late  Lord  Chief  Juftice  Hale. 
The  9th  Edition,  collated  with  former  Editions,  and  cor- 
re£ted$  fome  Notes  and  References  added,  and  the  Index 
confiderably  enlarged.  2  vols.  Royal  Oftavo,  Boards,  il.  is. 

x8.     Jamaica  Laws  in  4  vols,  irom  1681  to  1788.  61.  tfs. 

19.  Fitter's  Treatife  on  Copyhold  Tenures^  with  di<9 
Methods  of  holding^Courts,  &c.     7s.  6d. 

20.  Impey^s  Praflice  in  the  Court  of  Common  Pleas, 
8vo.  4th  Edition,  with  great  Additions.     10.  6d. 

21.  Jurifdi£l:ion  of  Courts  Leet,  wi^ .  approved  Ptece- 
dents,  Oftavo,  fewed.     is.  6d. 

-  22.    Kyd's  Treatife  on  the  Law  of  Corporations,  voU  Iv 
•  Oftivo.    7s.      , 

23.  Lilly's  Modern  Entries,  or  Sclcft  Pleadings  in  the 
Courts  of  King's^^Bcnch,  Common  Pleas^  and  Exchequer, 
2  vols.  Royal  0£taW:    it  is. 

24.  LawofPartnerfliip.  Bv  jn//wiwl^j^,Efq*  8s.6d. 

25.  MoUoy  de  Jur^e  Maritimp,  or  a  Treatito  of  Afiairs 
Maritime/  and  of  Commerce,  the .  ^h  Edjitiox^,  .  2  Yob. 
Oftavo.      1423*.      .'     *  ..    ;  ..  ,-      ...^^   .   * 

*  26.    Modern  Reports,  or  Sde^  CaJT^S^  adjn^cd  in  t^ 

Courts  of'  King's  Bench,  ChaBCC|ry»  (poiiu;noii  rhUs^^aii 

Exehbqucr,  the'  5th  Edition  cofredf^iJi  .with  Addjldonal 
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Noles",  ice.  '  By  thorns  Leach ^  Efq.  in  '6  vols.  Royal  Od^avo- 
iliBoardf.     ?1.  14s.      ^      '^      ^ 

27;  Ntilhh'i  Reports  of  Cafes  relating  to  the  Duty 
and  Officfe'bf  la  JuftrCfe^if  Peace,  from  Michaelmas  Term, 
1791,  to  the  Entf  of  Tfidfty*  Term,    1793,   Oaavb,  in 

Boai'ds.    8sJ ;-: "    '  :T^  '      •   '^    ,         - 

18.  Powe#s  ^rifatife  upon  the  Ld^  of  Mortgages, 
3d  Editten,  tCYifcd,  torrefted,  and  greatly'enlarged  by  the 
Author,' 2  Tbls.-Oa'aVo.     i<Js. 

29. '  Parker's  Analyfis  of  the  Praaicc  In  the  Court  of 
Chancery,  in  Boards.     33. 

JO.  Sellon's  Analyfis  of  the  Praaice  of  the  Courts  of 
King's  Bench  and  Common  Pleas,  with  fome  Obfervationa 
on  the  Mode  df  paffing  Fines  and  fuffcring  Recoveries. 
Oftavo,  Half-bchmd.'    3s. 

31.  Sellon's  Praaice  of  the  Courts  of  King's  Bench 
and  Common  Pleas,  a  Parts,  Oaavo,  in  Board's,     ips. 

32.  Sullivan's  Leftures  on  the  Conftitution  and  laws 
of  England,  with  a  Commentary  on  Magna  Charta,  4to.  1 8s» 

33.  Treatife  of  Equity,  with  Notes  and  Additions,  &c. 
By  John  Fonjflanque,  Efq.  Oftavo.     9s.        . 

34.  Treatife  on  the  Law  and  Proceedings  in  Cafes  o£ 
H?gh-Treafon,  oaavo,    4s.  6d,  ^         wica  ot 

35.  Treatife  of  tlic  Principles  and  Praaice  of  Naval 
Courts  Martial,  with  afi  Appendix  of  Precedents.  Bv  iobn 
M' Arthur,  Oaavo.     Ss;  ^  ^ 

36*  The  Office  and  Duty  of  a  Conflablc,  Oaavo. 
fewcd.    is.€d. 

37.    Troward's  Colkaion  of  the  Saitut^s  now  in  Force 
telativet6Eleaion8,downtotheprcfentTime,  8vo.  8s  6d 
,  38-  ,  Trials^w-  Pais,  ox  the  Law  of  England  concerning 
Junes  by  Nifi  Prius,  with  a  complete  Treatife. of  the  Law 
of  Evidence,  the  8th  Edition,  in  2  vols.     los. 

39.  Tidd's  Praaice  of  the  Court  of  King»s  Bench  in 
Perfonal  Aaions,  Part  i.  Oaavo,  in  Boards.    43. 

40.  Tidd's  Law  of  Cofts  in  Civil  Aaions,  Oaavo,  in 
Boards.  •  28.  6d.  • 

41.  Vernon's  Repbrts  of  Cafes  argued  and  adjudged  in 
the  High  Court  of  Chancery,  2  vols.  Folio.  .  il.  i6s. 

42.  Wilfon's  Praaical  Treatife  on  Fines  and  Recoveries^ 
containing  t\it  PrincipaJ  Cafes  and  Statutes^  and  »  great 
Variety  of  Precedents  of  Fines  and  Recoveries,  |h^4th 
Edition,  (foneaed,  oaavo.     7s.  / 

43.  Watkins's  Eflay  towards  the  further  Elucidation  of 
4J1C  Law  of  Pcfccnts,  Oaavo*    4^,  <id. 
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44*  Term  Reports  in  the  Court  of  King's  Bench,  frcn* 
Michactmas  Tcrni  26  Geo.  III.  to  Eafter  Term  27  Geo.  Ill, 
By  Charles  Durnford  and  Edward  Hyde  Eajl,  Efqis.  1  Parts, 
Hoyal  Oftavo,  Boards.     19s. 

45.  A  Digcft  of  the  Laws  o£  England.  By  th^  Right 
Hoir.  Sir  John  Comyns^  Knt.  late  Lord  Chief  Baron  of  hi* 
Majefty's  Court  of  Exchequer.  3d  Edition,  confiderably 
enlarged,  and  continued  down  to  the  prefent  Time,  by 
Stewaft  Kydy  Barriftcr  of  Law,  of  the  Middle  Temple. 
6  vols.  Royal  8vo.     4I.  4s. 

46. ,  Cafes  in  Crown  Law,  determined  by  the  Twelve 
Judges;  by  the  Court  of  King's  Bench;  and  by  Commif- 
fionets  of  Oyer  and  Terminer  and  General  Gaol  De- 
livery ;  from  the  4th  Year  of  Geo.  II.  to  the  32d  Year  of 
George  III.  By  Tho.  Leacb,*E{q.  of  the  Middle  Templc> 
Barrifter  at  Law.     2d  Edition,  with  Additions^ 

47.  Cafes  argued  and  determined  in  the  High  Court  of 
Chancery,  in  the  Time  of  Lord  Chancellor  Hurdwicie, 
from  the  Years  1746-7  to  1755,  with  Tables,  Notes,  s^nd 
References.  By  Francis  Fezeyyi^fq.    2  vols.  iL  4s.  3d  Edit, 

4S.  The  Attorney's  Vade  Mecum,  and  Client's  In-^ 
ftru£tor,  treating,  of  Afkions :  (Such  as  are  now  raoft  in 
Ufe)  of  profecuting  and  defending  them ;  of  the  Pleading* 
and  Law,  with  a  Volume  of  Precedents.,  By  John  Morgan^ 
<yf  the  Inner  Temple,  Barrifter  at  Law.    j  vols.    il.  2s. 

49.  The  Juftice  of  Peace,  or  Complete  Parifh  Officer. 
A  new  Edition,  4  vols*  il.  I2s.     By  Richard  Bum,  LL.  D. 

50.  Ecclefiaftical  Law,  by  the  fame  Author,  4  volsw 
il.  8s. 

51.  A  new  Law  Diftionary,  intended  for  general  Ufe,. 
as  wcH  as  fol*  Gentlemen  of  the  Profbfllon.  By  Richard 
Surfii  LL.D.;  and  continued  to  the  prefent  Time  by  hi» 
Son.    2  vols.     i6s. 

52.  Luder's  Reports  of  Controverted  Elcftions,  In 
3  vols.  Odavo.    il.  5s. 

53.  Law  Gtamtnar,  or  an  IntroduAion  to  the  Theory 
and  Praftice  of  Englifli  Jurifpriidence,  0£lavo.     ps.     * 

54.  Leach's  Cafes  in  Crown  Law  determined  by  the 
Twelve  Judges,  &c.  Oftavo.    2d  Edition.     1%%^ 

55.  Mofeley's  Reports  of  Cafes  argued  and  determined 
in  the  High  Court  of  Chancery,  U.£tavo.    ps. 

56.  Viner's  Abridgement  of  Law  and  Equity,  iilphabe* 
tically  digefted  under  proper  Titles^  with  Notes  and  jEteferw 
ences  to,  the  Whole,  the  ad  Edit,  in  24  vols»  Royal  OQavo. 
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Thc^  following  valuable  Books  are  alfo  printed  for 
A.  Strahan  aad  T.  Cadill,  and  fold  as  above. . 


The  Hlftory  of  England,  from  the  Invafion  of  Juiius 
Cafar  to  the  Revolution.  A  new  Edition,  printed  on  fine 
Paper,  with  many  Corre&ions  'and  Additbns ;  and  a  com- 
jilete  Index.  8  vols.  Royal  Paper,  4to.  with  fine  Impreffions 
of  the  Plates.    81.  iSs.^d. 

,*^*  Another  Edition  on  fmall  Paper.    4^  ids. 

t4f  Another  Edition  in  8  vols.  Svo.  illuftrated  with 
Plates.     2I.  166.  "• 

The  Hiftory  of  England,  from  the  Revolution  to  the 
Death  ^f  George  IL,  defigned  as  a  Continuance  of  Mr. 
Hum/s  Hiftory ;  illuftrated  with  Plates.  By  T.  Smallgt. 
5  volsl  flvo.   ,  il.  15s. 

.  The  Hiftory  of  Great  Britain,  from  the  firft  Invafion  Af 
it  by  the  Romans  under  Julitis  Cajar^  written,  on  a  new 
Plan.  By  Robert  Henry,  D.  D.  6  vols.  4to.  61.  <Ss.  in 
Boards* 

%•  Another  Edition  in  12  vols.  8vo.  Price  3L  12s.  ia 
Boards* 

The  Hiftory  of  Great  Britain,  from  the  Reftoration  to 
the  Acceifion  of  the  Houfe  of  Hanover.  By  James  Muc* 
pherfin^  Efq.  the  ad  Edition.  2  vols,  with  a  Head  of  the 
Attdior.     2L  5$. 

The  Hiftory  of  Great  Britain,  connefled  with  the  Chro- 
nology of  Europe,  with  Notes,  &c.  containing  Anecdotes 
of  the  Times,  Lives  of  the  Learned,  and  Specimens  of 
their  Works.  Vol.  L  from  Cafar's  Invafion  to  the  Depo« 
lition  and  Death  of  Richard  IL  By  James  Petit  Andrews^ 
F*  A.  S. .   il.  IS.  H  Boards. 

Original  Papers :  containing  the  Sepret  Hiftory  of  Great 
Britain,  from  the  Reftoration  to  the  Acceflion  of^the  Houfe 
6f  Hanover :  To  wh^«h  are  prefixed,  Extracts  from  the  Life 
of  James  II.  as  written  by  himfelf ;  publifhed  from  the 
Originals.  2  vols    ll:  5s. 

The  Hiftory  of  Political  Tranfafrions,  and  of  Parties,  from 
the  Reftoration  of  King  Charles  II.  to  the  Death  of  K.  Wil- 
liam*   By  Tho.  Somerville^  D.  D,   4tOi,    iL  5s* 
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The  Hiftory  of  Scotland,  during  the  Reign  of  Qocch 
Mary  and  of  King  James  VI.  till  his  Acceffion  to  the  Crown 
of  England ;  with  a  Review  of  the  Scotttfh  Hiftory  previous 
to  that  Period ;  and  an  Appendix,  containing  Original  Pa- 
pers, a  vols.  4to.  By  William  Rdhertfon,  D.  D.  6th  E<U- 
tion.    2I.  28. 

*^*  Another  Edition  in  2  vols.  8vo.    14s. 

f+t  Another  lldition  in  one  volume. .  7s.  6d. 

The  Hiftory  of  the  Reign  of  the  Enaperor  Charles  V. ; 
with  a  View  of  the  Progrefc  of  Society  In  Europe,  from  the 
Subverfion  of  the  Roman  Empire^  to  the  Spinning  of  the 
i(ith  Century.  By  JV.  Robert/on,  D.  D.  Embeliifccd  with 
4  Plate's,  elegantly  engraved.    3  vols.   3L  3s. 

♦^*  Another  Edition  in  4  vols.  8vo.    il.  4s. 

The  Hiftory  of  America,  vols.  I.  and  IL  By  tVilliani 
Robert/on^  D.D.   lUuftrated  with  Maps.    2I.  2s. 

f^-t  Another  Edition  in  3  vols.  8vo.    18s. 

An  Hiftorical  Difquifition,  concerning  the  Knowledge 
which  the  Ancients  had  of  India,  and  the  Progrefs  of  the 
Trade  with  that  Country,  prior  to^the  Difcovcry  of  the  Paflp 
age  to  it  by  tlie  Cape  of  Good  Hq>e.  With  an  Appendix, 
containing  Obfervarions  on  the  Civil  PoUcy-rthe  Law&  and 
Judicial  ProceedingS'^the  Arts — ^the  Sciences,  and  Religious 
Inftitutions  of  the  Indians.-  By  William  Robertfrni,  jy^  D, 
JUuftratcd  with  Maps.    j8s. 

The  Hiftory  of  Greece.  By  William  Mitford,  Efq.  vok. 
I. Vnd  II.    il.  198.  in  Boards.    _'  ' 

. .  *♦*  The  two  Volumes  include  the  Hiftory  of  Greece  from 
^0  earlieft  Accounts  to  the  End  of  the  Peldponnefia^  War^ 
and  it  is  intended  to  continue  the  Hift6fy^ti|l  theRedv&idn 
of  Achaia  into  a  Province  of  the  Ronian' Empire. 
\:  The  Hiftory  of  Ancient  Greece,  its  Colonies  knd  CaOf 
quefts;  from  the  earlieft  Accounts  till  tlie  Phrifito  of  the 
Macedonian  Empire  in  the  £aft;  including  theHtftbrytif 
Literature,  Philofophy^  and  the  Fine  Arts.  By  Jobn-Gil^ 
iifSf  LL.  D.  F.  R,  S. ;  with  a  Head  of  thr  Author,  iand  91^8 
^apted  to  the  Work.  -  4  vols.   3d  Edit.    il.  8t.  '^ - 

A  View  of  the  Reign  of  Fredericlc  ll.  of  Prufiisl,  ^lA-  a 
Parallel  between  that  Prince  dnd  PhiHp  11.  o£  Macedon. 
By  jl^.  Gi(/w,  LLJp.  F.R.S.  and  &.  A.  8vo.  7^.  - 
.  A  Colleflion  of  Engravings  from'Antlent  Vafcs,  moftly 
of  pure  Greek  Workmanftiip/  di^<^y(red  in  Sepulchres- in 
the  Kingdom  of  the  Two ,  Sicilies,  but  chiefly  iri  the 
Neighbourhood  of  Nattfes,  In  the  Years  1 78^  s^  S790> 
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HOW  ill  the  PoOeSon  of  Sir  William  HamikwttK..  B. ;  with 
Remarks  on  each  Vafe  hy  the  Coile&or,     Vol.  I.  3I.  3s. 

The  3d  Edition  .  of  Travels  in  Switzerland  and  the. 
Country  of  the  Grifons.  By  WUrmm  Cpxe,  M.  A.  F.  R.  S. 
F.  A.  S«  Splendidly  printed  in  two  Volumes  Royal  QuartOj 
with  a  large  coloured  Map,  twenty  original  Plates  taken  on 
die  Spot  by  ydn  Smithy  and  other  Plates.     61.  6%. 

The  Hiftory  of  the  Rcim  of  Philip  II.  King  of  Spnin* 
By  Rdfert  Watfin^  LL.  D.  Profeflbr  of  Philofophy  and  Rhe- 
toric at  the  ITniverfity  of  St.  Andrew,  ad  Edit.  2  vols, 
al.  2$*«-<*Another  Edition  in  3  vols.  8vo.    iSs. 

The  Hiftory  of  the  Decline  and  F9II  of  the  Roman  Em« 
pire.  By  Edward  Gibbon^  Efq.  6  vols. ;  which  complete  a 
Period  of  Hiftory  from  the  Age  of  Trajan  ajid  the  Antonines, 
to  the  taking  pf  Conftantinople  by  the  Turks,  and  the  £fta« 
bliihment  at  Rome  of  the  Dominion  of  the  Popes ;  adorned 
with  a  Head  of  the  Author^  and  Maps  adapted  to  the  Work«> 
61.  6s.  Boards. 

\*  The  4th,  5th»  and  6th.  vols,  maybe  had  feparatci 
to  complete  Sets.    31.  38.  Boards. 

:f4t  Another  Edit,  cpmplete  in  12  vols.  8vo.  3L  las; 

Alfo  an  Abridgemex^t  of  this  Work  for  the  Ufe  of  young 
perfons*   2  vols.  8yo.  ,14s. 

.  The  Hiftory  of  Rome,  from  the  Foundation  of  the  City 
by  Romulus  to  the  Death  of  Marcus  Antoninus.  3  vols.  8vo. 
il.  IS.— -This  Work,  with  the  Abridgement  of  Mr.  <iibbon*s_ 
Hiftory,  forms  a  complete  Roman  Hiftory  in  5  vols.  8vo. 
^  The  Chronology  and  Hiftpry  of  the  World,  from  the 
Creation  to  the  Year  of  Chrift  1790,  lUuftrated  on  .56 
Coppcr-^plate  Tables,  with  16  Maps  of  Ancient  and  Modern 
Geography.  By  the  Rev.  J^n  Blair ,  LL.D.  3I.  13s.  dd« 
.  The  Hiftory  of  the  LegafPolity  of  the  Roman  State  \  and 
of  the  R]|e,  Frogrefs,  and  Extent  of  the  Roman  Laws.  By 
^JjQnws  Beveryhh.H*  ^to.    il.  is. 

An  Hiftorical  View  of  the  Engliflt  Government,  from  the 
Settlement  of  the  Saxons  in  Britain,  to  the  Acceflion  of  the 
Houfe  of  Stewart.  By  Jchn  Mill^j  Efq.  Profeflbr  of  Law 
in  the  Univerfity  of  Gla%ow.  2d  Edition,  il.  is. 
.  Memoirs  of  Great  Britain  and  Ireland^  from  the  Diflblu* 
tbn  of  the  laft  pariiaoient  of  Charles  II.  until  the  Capture, 
fff  the  French  and-  Spanifli  Fleets  at  Vigo.  By  Sir  John 
DaJrympJu  Bart.  34  Edition,  with-  Appendixes  complete. 
3  vds.  ij.  .i6s.     .       ' 
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The  Hiftorv  of  England,  from  the  earlieft  Accounts  of 
*Pifne  to  xkat  JDeath  of  George  II. ;  adonied  with  Heads  elo* 
gantly  engraved.    By  Dr.  Goldfmith,  4  vols,    il.'  4s. 

An  Abridgement  of  the  above  Book,  by  Dr.  Goldffmtb\ 
adorned  with  Cuts,  for  the  Uie  of  Schools.     38.  6d. 

The  Parliamentary  or  Conftitutional  Hiftor^  of  England, 
from  the  earlieft  Times  to  die  Reftoration  of  Rmg  Charles  IL 
CoUe^led  from  the  Records,  the  Rolls  of  Parliament, 
^e  Journals  of  both  Houfes,  the  public  Libraries,  originsdf 
l^Ianufcripts,  fcarcc  Speeches  and  Trafks.— All  compared 
with  the  feveral  contemporary  Writers,  and  conne&ed 
throughout  with  the  Hiftory  of  the  Times.  With  a  good 
Index,  by  feveral  Hands.     24  vols.  8vo.  7!.  78. 

Grey's  Debates,  being  a  Continuation  of  the  above,  in  10 
vols<  3I.  3s. 

Memoirs  pi  the  Duke  of  Sully,  Prime  Minifter  of  Henry 
the  Great.  Containing  the  Hiftory  of  the  Life  and  Reign  of 
that  Monarch,  and  his  own  Adminiftration  under  him. 
'jTra^flated  from  the  French.  To  which  is  added,  the  Trial 
of  Ravaillac,  for  the  Murder  of  Henry  the  Great.  A  new 
Edition.  In  5  vols.  8vo.  il.  los. 
•    **^  Another  Edition,  in  6. vols.  i2mo.    i8s. 

The  Hiftory  of  the  Public  Revenue  of  the  Britifh  Empire, 
from  the  earlieft  Accounts  to  Michaelmas  17S8.  By  Sir 
John  Sinclair f  Bart.   2  vols.  4to.    il.  i6s. 

Thfi  Liyes  of  the  moft  eminent  Englifli  Poets ;  with  Cri« 
tical  Obf^ryations  on  their  Works.  By  Samuel  Jchnfm^  LL.D# 
4  vols.    il.  4s.  - 

A|i  Inquiry,  hiftorical  and  critical,  into  the  Evidence 
againft  Maryf  Queen  of  Scots ;  and  an  Examination  of  the 
Hiftories  of  Dr.  Robertfin  and.  Mr.  Hutm,  with  refpe£l  to 
that  Evidence,  3y  Wil/iafh  Tytler,  Efq.  F.  R.  S.  Ed.  4th 
Edit,  with  very  confiderable  Additions.    2  vols.    14s* 

An  Ecclefiaftical  Hiftory^  Ancient  and  Modem,  from  the 
Birth  of  Chrift  to  the  Beginning  of  the  prefent  Century.  In 
which  the  Rife,  Progrefs,  and  Variations  of  Church  Power 
are  cocvTid^red,  in  their  Connediion  with  the  State  of  Learn* 
ing  and  PJ^lofophy,  and^the  political  Hiftory  of  Europe,  du* 
ring  thtt  Period,  By  the  late  Learned  John  Lawrence  M(h 
Jbeim^  D.JD.  Tcanfl^ted,  and  accompanied  with  Notes  and 
Chronological  Tables,  hf  Archibald  Maclaine,  D.  D.  A  new 
jEdition,  corrected  and  improved.   6  vols.   il.  28. 

A  Philofophical  and  Political  Hiftory  of  the  Settlement* 
^4  Tt^  of  the  Europeans  in  the  Eaft  and  Weft  Indies, 

tra|iflate4 
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'  A.  Str'ahan  ijr/;i  T.  Cad£ll.  9' 

traTiHatcd  from  t]ie  French  of;  tjie  Abbe  Reynall.  By  % 
Jujiamond^  ]^.*  A.  A'neW  P/iJition  carefulljrrevifed,  in  8  vols, 
^o.  atifl  ifluftrared  with  Maps.  *  2I.  8s. 

.  Rpman  Antiquities  5  or  an.  Account  of  the  Manners  and 
Cnftbms  of-tfie  Romans  ;'  refoediing  their  Government,  Ma» 
giftracy,  XaVs,'  Religion,  Games,  Military,  and  Naval  Af- 
fairs, .&c.  ^c.  &c.  Defigned. chiefly  tp-illuftfate  the  Latin' 
Ca^ffics. '  'BjfAlex.  Adam,  Lt,:D:  .'id  Edit/  7s:  6d. 
' 'An  Hiftirilcal' and  Claffic^t"  DiStibnary,  containing  the 
Lives' arnd  Chara'6iers  of  the  moft^  eminent  and  learned  Per- 
fons  in,every;Age  and  Nation,  from  the  earlieft  Period  to  the 
prefcnt' Time.  .  By  John  Noorthouck,    2  vols.    12s. 

BIblibtheca  Claflica ;  or  a  ClalTical  Diftibnary,  containing 
a  ifull  Accounr  of  al!  the  proper  Names  mentioned  in  an-  • 
cient  Authors.  To  which  are  fubjoined  Tables  of  Coius> 
Weights,  and  jMeafures  in  tjfe  among  the  Greeks  and  Rc- 
jttians.  By  J.  Lempriergy  A.  M.  of  Pembroke  College,  Ojtford* 
5d  Edit.'  ps. 

Sketches  of  the  Hiftory  of  Man,  by  the  Author  of  the 
Elements  of  Criticifm,  4  vols.  il.  8s.  3d  Edition. 
•  An  Account  of  the  Voyages  undertaken  by  Order  of  his 
prefcnt  Majefty  for  making  Difcoveries  in  the  Southern 
Hemiiphere,  and  fucceflively  performed  by  Commodore 
Byron,  Capt.  Wallis,  and  Capt.  Carteret,  in  the  Dolphin, 
and  Swallow,  and  the  Endeavour  \  drawn  up  from  the  Jour- 
nals which  were  kept  by  the  fcveral  Commanders,  and  from 
the  Papers  of  Jofeph ,  Banks,  Efq.  and  Dr.  Solander.  By 
Jobn  Haiv%efworthy  LL.  D.  Illuftrated  with  Cuts,  and  a 
great  Variety  of  Charts  and  Maps  (in  all  52  Plates)  relative 
to  the  Countries  now  firft  difcOvered,  or  hitherto  but  im- 
pcrfe£kly  known.     Price  3I.  I28. 

An  Account  of  a  Voyage  towards  the  South,  Pole  and 
round  the  World,  performed  in  his  Majefty*s  Ships  the 
P^efoliitiori  and  Adventure,  in  the  Year  1772,  I773>  l^^^% 
and  1775.  Written  by  James  Cook^  Commander  of  the  Re- 
folution.  In  which  is  included,  Captain  Furneaux^i  Narra« 
tive  of  his  Proceedings  in^the  Adventure,  during  the  Sepa- 
ration of  the  Ships.  Elegantly  printed  in  2  vols.  RoyaL 
Illuftrated  with  Maps  and  Charts,  and  a  Variety  of  Portraits 
of  Perfons,  and  Views  of  Places,  drawn  during  the  Voyage 
by*  Mr.  Hoiiges J  znd  engraved  by  -the  moft  eminent  Matters* 
al.  12s. 

The  Environs  of  London ;  being  an  Hiftorical  Account 
g{  the  Towns,  Villages,  and  I;^amlet$  within  1 2  Miles  of 
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that  Capital ;  bterfpcrfed  with  BiompUcal  Aotedotes^aiid. 
illuftratcd  with  Plates.     By  the  Her.  D.  .Ljfnu^  A.  M« 
F.R.S.  Vol.  I.  cootainmg  the  County  of  Surrey..  i].fit«6d« 
Boards. 

Proceedings  of  the  Afibciation  for  promot£ag  the  Dis- 
covery of  the  interior  Parts  of  Africa.  WiA  a  Map  of  the 
Country.  8vo^  68» 

Travels  through  Spain,  in  the  Tears  1775  and  1776.  In 
which  feveral  Monuments  of  Roman  and  Moorilb  ^hitcc- 
ture  are  iUuftrated  by  accurate  Drawings  taken  09  the  Bp^t.^ 
By  Henr^  Swnbum^  £f(^  ad  Edit,  a  vols.   14s. 

Travels  in  the  Two  Sicilies.  By  Henry  ^vnnbum^  Efq..  in 
the  Years  1777>  1778*  I779»  and  1780.  With  a  Mapi  of 
theTwoSicUies^and  aaPlatesof  ViewSy  3cc.  ad  Edit.  4vob« 
il.  8s.  . 

Travels  m  Swita:rhnd,  in  a  Series  of  Letters  to  WiiUam 
Me!motbyIS<{.  homWUliflm  Coxi,  M.  A-  F.  R.  S.  F.  A. S* 
Re£lor  of  Bemerton,  &c.  3  vols,  with  a  large  Map  of  Sivitz* 
eriand»- and  other  Pbtes. .   iL  78. 

Travels  into  Poland,  Ruflia,  Sweden  and  Oenn^arky  in* 
terfperfed  with  hiftorical  Relations  and.  political  Enquiries^ 
iUuftrated  with  Maps  and  Engravings,  By  William  Cosce^ 
A.  M.F.  R.  S.  &c.   5  vols.  3d  Edit.  iL  175.  6d. 

A  new  Volume^  being  the  3d  in  4toi^,  and  ifche  5th  in  Jvo., 
of  tiae  above  Work,  with  a  Map  of  Souihcm  Norway  and 
otlicr  Places.    May  he  had  feparate. 

An  Account  of  the  Ruffian  Difcoyeries  between  Afia  and 
America  ;  to  which  are  added,  the  Cpnqueft  of  Siberia,, and 
the  Hiftory  of  the  Tranfadions  and  Commerce  between 
Ruffia  and  China.^  By  William  Ow,  A.  M..  F.  R.  S.  lUufc 
trated  with  Charts,  and  a  View  of  a  Chinefe  Town*  3d 
Edition.    7«.  6d. 

A  coxpplete  Translation  of  the  Count  de  BuJfotf%  Natunit 
Hiftory,  trom  the  4th  Edition  in  10  vplsw  4to.  with  occafional 
Notes  and  Objfervations.:  By  William  SmelUei  Member  of 
the  Philofophical  and  Antiquarian  Societies  pf  Edinburgh. 
IUuftrated  with  joo  Copper  Plates.    9  vols.    4I.  is. 

The  Natural  Hiftory  of  Birds  from  the  French  of  the 
Coimf  AtBuffotty  iUuftrated  with  Plates;  and  ^  PrefaoesNoteSt 
and  AddltioQs,  by  the  Tranilator.  9  yqIs^  4).  is.  . 
.^  A. new  Syftem  of  the  Natural  Hiftory. of  Quadrupeda^ 
Birds,  Fifties,  and  Infeds.  With  about  150  Copper  Plates* 
jr  large  voiJumes  8vo.     il,  16s. 
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t  .A  ^cEur  thridugib^^t^ilp^d  Malta;  if  a  Series  x^t  X^ettets 

I  tcmJIimJS^kf(iiid,W4  frwn^.  Brydtm^f  F.  R.  S.  2  volj;. 

OWervations  and  Reileftions  made  in  the  Courie  of  a 
Jpurnef  tk^ough  Ftafloe,Iuly>' land  Germany,    By  He/lrr 

•  Obfervations  made  in  a  Tour  from  Bengsfl  toPcrfia,  in  the 
Tear  17^6-7  5  vrith  si  ifacRrt^ Account  of ^  ffi]^  Remains  of  the 
c6t€brsi|ed  Palace  of  Pefftpid^i^  and  iith^rdft terefting  £v^ts. 
i  BfltTiUiartt  Ftm$k/iH^  Eitfi^n  oil  d(^  H<rnr  Company's  Ben- 

gal EftabUthment^'  lately  retun^d  fieom  Pevfia*    ad  Editioxi* 
I       "    8?o.''78.  ' 

,  A  View  of  Society  afid  Mairnera  ui  France,  Switzerland, 

j  Md  Grermany,  with  Anecdotes  relating  to  fome  eminent  Cha* 

ra£ler8.  By  Join  MoorefM.D.  2vol$.  7th  Edition*  t2$»^ 
"A  View  01  Society  and  Manners  in  Italy,  with  Anecdotes 
relating  to  fome  eminent  Chara^^ers.  By  ^alm  Afyrr, 
M.D.  a  vols-  4th  Edition.    14s. 

A  Tour  through  fome  of  the  Northern  Parts  of  Europe* 

particularly  Copenhagen,  Stockholm,  and  Peter(bargh|  in  a 

Series  of  Letters.    By  N.  Wraxall,  Efq-  M.  P.  3d  Edit. .  <Ss. 

A  Journey  to  the  Weftern  Ifles  of  Scotland,   By  the  AiJk- 

thor  of  the  Raynbler.   <$s. 

^  Ifaiah,  a  new  Tranflation,  with  a  preliminary  Di&r^atioiH 

and  Notes  Critical,  Philological,  and  Explanatory.    Bf  iS#> 

'  bert  Lovith^  D.  D*  F.  R.  S.  X4ondon  and  Goetting,  late  i>or4 

Bifhop  of  London.    2d  Edit.    il.  is. 

The  Four  Golpels,   trandated  from  the  Gredc:  wit^ 

^  preliminary  Diflertktions  and  Notes,  Critical  andExpIami- 

\  tory.     By  George  CampeU,  D.  D,   F,  R.  S.  Principal   of 

JStlarifdtal  College,  Aberdeen.  -  2  vols.  4U>r    at.  los. 
^  An  In£rodu£lion  to  the  Study  t)f  the  PropfaediKs  concenv- 

ing  the  Chriftian  Churdi,  and  in  particular  concerning  the 
'  Church  of  Papal  Rome.    By  Ricf^rd  fiurdf  D,  D.  now 

^  Xolrd  Bifhop  of  Worctfier.  "  3d  Edit.  2  vols.    78, 

^  Sermons  preached  at  LfueolnVInn  Chapel,  between  the 

^  Years  1765  and  177^.     IBy  Rhhard  Hurdj  D.  P.  Lord 

Bifliop  of  Worccfter.    2d  Edition.    3  Vols.    i8s, 
'  •  Sermons  by  Hugh  Sbir^  D.  D.  on^  of  the  Minifters  of 

'1  the  High  Church,  and  Profeffi>r  of  Rhetoric  and  Belles  Let^ 

tei^in'the  Umverfity^  of  Edinburgh,  i^th  Edition.  4  voU» 
^  il.6i.'  = 

♦,j*  The  3d  and  4th  Volumes  may  be  had  feparate,   X2»»  - 
in  Boards*. 
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The  Works  of  the  Right  Rev.  Jonathan  Shipley^  U.  D, 
Ld,  Bifliop  of  St.  Afaph,  a  vols.  8vo.  with  a  Portrait.    \2i. 
Sermons  on  fcvcral  Subjefls.     By  the  Right  Rev.  Beiibj 
Pw/«//,  D.  D.  Bifliop  of  London.    6th  Edit,  iz  vols,    13s. 

%*  The  ad  Volume  may  bfc  had  fepaVate.     7s.  bound.  . 

Sermons  by  WiUiam  Leechman^  D.  D.,  with  fome  Accourit 
of  the  Author's  Life,  and  of  his  Ledurcs.  By  James  Wod^ 
roWf  D.  D.    2  vols.    14s. 

Sermons  by  the  late  Kev.  John  Dryfdaie^  D.  D.  F.  R.  S. 
Edin.  One  of  the  Miniftcrs  of  Edinburgh,  &c.  &c.  Witfv 
an  Accouut  of  his'Life  and  Charaftei",  by  Andrenv  Dahet^ 
M.  A.  F.  R.  S.  Edin.  &c.     2  vols.    14s. 

One  hundred  Sermons  on  pradical -Subjefts,  extraSed 
chiefly  from  the  Works  of  the  Divines  of  the  laft  Century, 
hy'Dx,  Burn.    4  vols.    il.  4s. 

Sermons  by  the  i ate  Laurence  Sterne ^  M.  A.  6  vols.    18s. 

Sermons  on  the  Chriftiao  Doftrine  as  received  by  the  dif- 
ferent Penominations  of  Chriftians.  To  which  are  ^ded^ 
Sermons  on  the  Security  and  Happinefs  of  a  virtuous  Courfe', 
on  the  Goodnefs  of  God,  and  on  the  Refurredien  of  Laza»- 
nis.  By  R.  Pricey  D.  D.  LL.  D.  F.  R.  S.  &c.  2d  Edifa 
with  an  Appendix.    6s. 

Sermons  on  various  Subjefts,  and  preached  on  feveral 
Occafions.  By  the  late  Rev.  Thomas  Fr^mkiin^  D.  D.  *  4th 
Edition.    3  vols.    il.  4s. 

Sermons  to  young  Women.  Y>^  James  Fordfce^  D.  D. 
2  vols.    6th  Edit.     7s. 

AddreflTes  to  Young  Men,  by  the  fame*    2  vols.     8s. 

The  Works  of  the  late  Right  Hon.  Henrf  St.  John,  Lord 
Vifcount  Boltngbtobe:  containing  all  his  Political  and  Phi- 
lofophical  Works  \  a  new  and  elegant  Edition.  5  v<^.  4to. 
5!.  5$.     Another  Edition  in  1 1  vols.  8vo«    2U  i6s. 

The  Works  of  Francis  Bacon,  Baron  of 'Veriilan,  Vlfcount 
St.  Alban^s,  and  Lord  Hijgh  Chancellor  of  England.  5  vols. 
Royal  Paper. 

An  Inquiry  into  the  Nature  and  Caufes  of  the  Wealth  of 
Nations.  By  jidam  SmithyLL.D.  F.  R.S.  3  vols*  il.  is. 
<5th  Edition.  .  ;^       , 

An  Inquiry  into  the  Principles  of  Political  CEconomjr;  be- 
ing an  Effay  on  the  Science  of  Domeftic  Policy  =ih  Free  Na^ 
t}ons4  in  which  are  particularly  confidered,  FopulatMrn^ 
Agriculture,Trade,  Induftry ,  Money,  Coin,  Intercft,  Circulan* 
tioh,  Banks>  Exchange,  Public  Credit,  Taxes,  &c.  By  Sir 
yp,j^s  Stuart.  Bart.  2  vols.  Royal  Paper.  2I.  2s.  Boards* 
•^  Effays 
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fiffays  and  Tr^atifes  on  feveral  Subjefta.  By  David  Humet, 
£fq.  with  his  lail  Conreftions  and  Additional    2  vols*  4t04 
i;  sL.i6s* 

.  *^*  Another  Edition,  In  2  vols.  8vo.    148^ 

Moral  and  Foiitical  Dialogues,  with  Letters  on  Chivalry 
and  Romance.  By  Richard  Hurd,  D^  D.  now  Lord  Bi(hop 
ofWorcefter-    3  vols..   los.  6d. 

An  Eflay  on  the  Hiftory  of  Civil  Society.  By  jidam  Fer» 
gu/oftf  LL.  D.    4th  Edit.    7$. 

Zeluco.  Various  Views  of  Human  Nature,  taken  from 
Life  and  Manners^  foreign  and  domeftic.    ad  Edit.    2  vols^ 

•  Profe  on  fevcral  Occafions,  acconjp.anied  with  lome  Pieces 
in  Verfe.     By  G.  Co/man..  3  vols.    15s. 

The  Works  of  Luciatiy  from  the  Greek.  By  Thomas 
FranUin^D.D.  4  vols.    il.  4s. 

The  Elements  of  Criticifm.     By  Lord  Karnes.    7  th  Edi* 

tioni   with,  the  Author's  laft  Conredtions  and  Additions. 

a  vote.    14s.  . 

Leftures  on  Rhetoric  and  Belles  Lettres.    By  Hugh  Blair^ 

'  D.  D.     F.  R.  S.  Ed.  One  of  the  Miniflers  of  the  High 

Ghurchi  and  Profeflbr  ef  Rhetoric  and  Belles  Lettres  in  the 

^Univerfity,  of  Edinburgh.     5th  Edition.    3  vols.     i8s. 

Letters  to  and  from  the   late  Samuel  Johnforty  LL.  D. 
To  which  are  added  fome  Poems  never  before  printed.  Pub* 
lilhed  from  the  Original  in  her  PofTeilion.     By  Hejler  Lynch 
Piozzi.     2  vols.     14s. 
F  The  Works  of  Mr.  Thompfon  complete,  elegantly  printed 

on  ,a.  finQ  Writing  Paper,  with  Plates,  and  a  Life,  of  the 
Author     3  vols.     il.  4s. 
^  <  Another  Edition,    3  vols.  Crown.     i8s. 

(  Another  Editipn,    2  vols.  i2mo.     7s. 

<  ThcSeafons,  in  a  Twelves  Edition,  and  mod  of  his  Pieces 

ieparal^*    Price  only  2$.  6d. 
i  Another  Edition  of  the  Segfona,  on  a  beautiful  Vellum 

Paper,  hot-prefled,  with  new  Plates.     6s. 
Elegiac  Sonnets.     By  Charlotte  Smiths  5th  Edition,  with 
i  additional  Sonnets  and,  other  Poems.     7s.  6d. 

The  Pleafures  of  Memory,  5th  Edition,  with  fome  other 

Poems,     7«.  ^d.      ,  . 

{  .^^*  The  two  Jaft-ri^entioned  Works  are  printed  in  a  moft 

beautiful  and  uniform  Manner,  and  are  £mbeiliflied  with 

I  very  fine  Plates. 

;  '  The£migrants>aFoem,  ifltwoBooks.  BvCiarlotte  Smith. 

3«.  .       . 
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«  A  Father's  XiCgacjr  to  his  Daughtim,  by  ibe  late  Ht.  Gre* 
fffTfof  Edinburgh;  with  »Fr<mtifpieoe*     26.  fewed. 

The  Mirror;  a  IPeriodical  Paper,  publifliecl  at  Edinburdi^ 
in  the  Years  1779  ^"^  1780.     3  voh.  8th  Edit.      los.  M. 

The  LdUQger ;  a  Peiiodical  Paper.  By  the  Autfacffs  of 
the  Mirror.    4th  Edit.    ids.  6d. 

The  Adventurer.  Bj  Dr.  Hawke/w&rti.  4Vok»  Anew 
Edition,  adorned  with  elegant  Frontifpieces.     I2s. 

The  Rambler,  4  yoIs.  A  beautiful  Edit.  wkhFsbnlifykceSy 
and  a  Head  of  the  Author.     I2s« 

'   A  complete  and  elegant  Edition  of  the  Works  of  Lmtrina 
SteritCf  M.  A.  containing  his  Ttiftram  Shandy,  Senttmciita] 
Journey,  liCtters,  &c.  &c.     Adorned  with  Plates,  defigned 
by  Hogarthy  Rookery  Edwards,  &€•    ip  vols.     oJ. 
'  The  Man  pf  Feeling,  a  Novel :  A  new  Edi^m     3s. 

The  Man  of  the  World.  By  the  Author,  of  die  Mam  of 
Feeling.    2  vols.     6$. 

Jiilta  de  Roubigfie.    By  the  £uiie«    2  vols.   6$* 

Sentimental  Journey,  2  vols.  Anew  Edition^  wkh  Rnm* 
tofpieccs*   5  s.T— Another  Edition,    3$. 

Triftram  Shandy,  6  vols.     i8s. 

Letters  written  in  France  in  the  Summer  I79<H  to  a 
Friend  in  England;  containing  various  Anecdotes  reladve  to  . 
the  French  Revolution;  and  Memoirs  of  MonS.  »ftd  Madame 
du  F — >•    By  Helffs  Maria  Williams.     3s.  fid. 

Eiheline,  the  Orphan  of  the  Caftk.   By  Cbartoite  Smtlh 

4  voI$»     3d  Edition.    146. 

The  Baniihed  Man, '4  vol$.   By  the  fame.  14SW  fevted^ 
Ethelinde ;   or  the  Reclufe  of  the  Lake.    By  A0  feme. 

5  vols.  2d  Edit.  17s.  6d.  ''■'■■  '^  — 
Celeftina,  a  Novel.  By  the  fame.  4  vols.  14s.  a  £dit 
Dometiic  Medicine ;  or  a  Treatilb  onTthe  ^cvftmion  mA 

Cure  of  DifeafeS)  by  Regimen  and  Simple  M^cBcioe.  By 
Wm.  Bucharty  M.  D.  of  the  Royal  Colfegd:  of ThyfoialkSy 
Edinbfurgh.     A  new  Edition^    7s.  ^d.^     ---    ».       ^     ^   , 

♦^*  This  Trcatiie  comprehends  not  onlyr^e  Aeute^  but 
aKo.  the  Chronic -Dife^fes ;  and  both  ar&'W6srtid,at  Mttch 
greater  Length  than  in  any  Performance  of  4ihtf  I3ce  KAlUfe** 
\  like  wife  contains  art  ElTay  on  idie  Nurfiiq^  a6d  Miateige- 
ment  of  Children ;  with  Rules  for  preferving  Hedthyiuke^ 
to  the  different  Situations  and  Ocbupacioiisdf  Muildttd  ;  and 
I)ire£^ibns  for  the  Cure  of  Wounds,  the  Redudioti  of  Aio^' 
tiiresy  Diflocations,  &c., 

Obfcrvations  on  the  Epidemical  IKreaft»>i»MSiM€a«  fiom 
the  Year  1744  to  1749.    With  a  ibort  Accottnt  of  tbe  CK- 
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mate,  Produdions,  Inhabitants,  and  Epidemical  Didempers 
of  that  Ifland.  By  Geo.  CUgborn^  M.  D.  Le^rer  of  Ana- 
tomy in  the  Univerfity  of  Dublin/  4th  Edition.   $«. 

'"  Firft  Lines  of  die  Theory  and  Pra£Kce  of  Philofophicai 
Chemiftry.  By  John  Berienbout^  M*  D.  8vo.  with  Plates; 
7s.  6d.     . 

An  Account  of  the  Methods  putfued  in  the  Treatment  of 
Cancerous  and  Schirrous  Diforders,  and  other  Indurations. 
By  Jf..O.  yttftumondy  F.  R.  S,  and  Surgeon  to  the  Weft- 
minfter  HofpitaL     3s.  fewed. 

Principles  of  Moral  and  Political  Science;  being  chiefly 
a  Re<7ofpe&  of  Lcdurcs  delivered  in  the  College  of  Edin- 
burgh. By  Addm  Bergufon^  LL.  D.  and  F.  R.  S.  K  late  Pro- 
fcflbr  of  Moral  Philofophy.     2  vols.   4to.     2I.  2s. 

Elements,  of  Moral  Science.  By  Janus  Beattie^  LL.D. 
Profeflbr  of  Moral  Philofophj^  and  Logick.  in  Marichal  Col- 
lege, Aberdeen,   a  vols.  8voi     15s. 

Elements  of  the  PhiIo£bphy  of  the  Human  Mind.    By 
^Dugotd  Sls^artj  F,  R.  S-  Ed.    Profeflbr  of  Moral  PhUo- 
fophy  in  the  Univerfity  of  Edinburgh.  4to.     il.  5s. 
'  The  Works  of  John  Loch^  9th  Edit.   9  vols,  large  8vo. 
3!.  ia$.  in  Boards. 

%•  In  this  Edition  feveral  Pieces  are  included  which  have 
not  been  inferted  ih  the  former  Editiotis  of  Mr.  Locke\ 
Works. 
^  The  Theory  of  Moral  Sentiments.  By  Adam  Smith, 
LL.D.  F.  R.S.  5th  Edition.  2  vols.  8vo.  14s. 
'  Aftronomv  explained  upon  Sir  Ifaac  Newton^  Principles,' 
and  madeeafy  to  t6  thofe  who  have  not  (tudied  the  mathema- 
tics. Illuitrated  with  28  Copper-plates.  A  new  Edition. 
8Y0.    ps. 

Aa  eafy  IntroduAion  to  AAronomy,  for  young  Gentlemen 
and  Ladies {.defcribing  the  Figure,  Motions,  and  Dimen- 
floos  (rftheEarthi  the  different  Seafons,  Gravity  and  Light ; 
the  Solar  Syftcm ;  the  Tranfit  of  Venus,  and  its  Ufe  in 
Afttonomy ;  the  Moon's  Motion  and  Phafes,  the  Eclipfes 
of  thic  Sttu  and  Moon )  the  Caufe  of  the  Ebbing  and  Flow- 
ing ^^e  Sea,  &c.    3d  Edit.    5s. 

An  Introda£^n  to  Elc^lricity,  in  6  Sed^ions.  Illuftrated 
widiPlactes.    4s. 

Isedures  oif  lekft  Sabje£ks,  in  Mechanics,  Hydroilatics, 
Sneiiinatics,  and  Optits,  with  the  Ufe  of  the  Globes,  the 
Art  of  Dialling,  and  the  Calculation  of  the  Mean  Times  of 
N«w  andFuR  Moons  and  Eclipfes.    7s.  6d. 

,4  Sclea 


Digitized  by 


Google 


ifi  -        BOOKS  printed  fir  A.  Strakan,  &C. 

Sclc£l  Mechanical  Exercife$,  fliewing  hqw  to  CoDftruft 
different  ClockS)  Orreries^  aocf  Sun-Dia]s»  on  plain  and  eafy 
Principles.  With  feveral  Mifcellaneous  Article*  and  Tables. 
lUuftrated  witli  Copptr-platcs.  "t'o  which  is  prefixed  a  (hort 
Account  of  the  Life  of  the  Author.  •  js. 

♦^*  The  five  preceding  by  Jama  Ferptjon^  F.  R.  S. 

The  Uiiivcrfal  Gardener  and  3^tam(t  j  or  a  general  Pic- 
tionary  of  Gardening  and  Botany ;  exhibiting  ia  Botanical 
Arrangement,  according  to  the  Linnsean  Syftem,  everj  Tree, 
Shrub,  and  herbaceous  Plant  that  merit  Culture,  either  jfor 
Ornament  or'C.urioCty,  in  every  Department  of  Gardening; 
comprifing  accurate  Direftions,  according  to  real  Practice, 
for  the  Managernent  of  the  Kitchen  Garden,  Fruit  Garden, 
Pleafure  Ground,  Flower  Garden,  Nurfcry  Plantations, 
Green  Houfe,  Hpt  Houfe  or  Stove,  Hot  Beds,  Forcing 
Frames,  Hot  Wall&,.;ind  Forcing  in  geincraU  defcribing  the 
proper  Situations,*  Fxpofures,  Soils,  Manures,  and  every  Ma- 
terial and  Utenfil  requifite  in  the  'different  Garden  Depart- 
ments,; together  with  Praftical  Dircftions  foP  performing 
the  various  mechanical  Operations  of  Gardening  in  general. 
By  Thomas  Mawe^  Gardener  to  his  Grace  the  Duke  of  Leeds, 
(Author  of  the  Gardener's  Calendar.)     il.  7s. 

Pra£^ical  Eflays  on  Agriculture*  Containing  an  Account 
of  Soils,  and  the  Manner  of  corre£ling  them  \  an  Account 
of  the  Culture  of  all  Field  Plants,  including  the  Artificial 
GraiTes,  according  to  the  old  and  new  Modes  of  Hufbandry, 
with  every  improvement  dowii  to  the  prefent  Period  5  alfo 
an  Account  of  thp  Culture  and  Manajgement  of  Grs^fs  Lands ; 
together  with  Obfcrvations  on '  Enclofures>  Fences, .  Farms 
and  Farm-Houfes,  ^c.  Carefully  colIe£led.an4  digcfted  from 
the  mod  eminent  Authors,  with  Experimental  Remarks* 
By  James  Adam^  Efq.     2  vols,    .14s.       -  - 

A  Treacle  on  the  Culture  of  the  Cucumber ;  {hewing  a 
new  and ,  advantageous  Method  of  cultivating  that  Plant; 
with  full  Dircftions  for  the  Management  thereof^  and  the 
Degree  of  Heat  it  requires  on  every  Dayof  theYcar;  to  which 
arc  added,  Hints  and  Gbfervations  on  the  Improvement  of 
Agriculture.  V>y  James  M*Phail^  Gardener  to  the  Right 
Hon.  Lord  Hawkelbury.'    8s*  in  Boards. 

A  Botanical  Nomenclator  \  containing  a  fydematical 
Arrangement  of  the  Clafles,  Qrder^i^ -Genera,  .ajid  Species  of 
Plants,  as  defcrifeed  in  the  new  Edition  of  Lirinaeus^s  oyftema 
Naturae,  by  Dr.  Gmelift^  of  Gottingen,  By  William  Forfyth^ 
J  union     6s*  in  Boards^ 
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This  book  should  be  returned  to 
the  Library  on  or  before  the  last  date 
stamped  below. 

A  fine  is  incurred  by  retaining  it 
beyond  the  specified  time. 

Please  return  promptly. 
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